This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 
to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 
to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 
are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  marginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 
publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  this  resource,  we  have  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 

We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  from  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attribution  The  Google  "watermark"  you  see  on  each  file  is  essential  for  informing  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liability  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.  Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 


at|http  :  //books  .  google  .  com/ 


I 


r 


L 


KEPORTS 


OP 


CASES 

ARGUED  AND  DETERMINED 


IN   THE 


Supreme   Court   of  Jnhitatuvt, 


AND    IN    THE 


COURT  FOR  THE  TRIAL  OF  IMPEACilxMENTS 


AND 


TU£    CORRECTION    OF    ERRORS, 


IN   THE 


STATE   OF  NEW-YORK.  •  3 


BY     WILLIAM    JOHNSON, 

COUKSELLOR    AT    LAW. 


VOL..    XVI. 

Aeconti  Ctiftfoii)  toft])  aTmrtfonal  Xotes  nnti  Heferencrt 


NEW    YOEK: 
BANKS  &  BE0THER8,  LAW  PUBLISHERS, 

No.  144  NASSAU  STREET. 

ALBANY:    475    BROADWAY. 

1864. 


:k 


b  T  H  H  a 

JUDGES 

or 

THE    SUPREME    COURT  OF   JUDICATURE 

or 
THE   STATE   OF    NEW-YORK, 

DURI50  THE   TIME_.Or       .    _         _         _         . 

THE  SIXTEENTH   VOLUME  OF  THESE  REPORTS. 


AMBROSE  SPENCER,  Esq.  Chief  Justice,  appoinied  Fchruary  9th,  1819 

WILLIAM  W.  VAN  NESS,  Esq. 

JOSEPH  C.  Y\TES,  Esq. 

JONAS  PLATT,  Esq. 

JOHN  WOODWORTH,  Esq.  <q^iniedMarch27tk,  1819. 


Attorney  GeneraL 


MARTIN  VAN  BUREN,  Esq. 

THOMAS  J.  OAKLEY,  E9<i,  appointed  July  QOi,  IS19. 


SOUTHERN    DISTRICT  OF  NEW-YORK,  ss. 

He  it  rkmemberkd,  Tliat  on  the  ninth  day  of  December,  in  llie  forty-fourth  vear  of  tlie  Independ- 
ence of  the  United  States  of  America,  William  Juhicsok,  of  the  said  district,  hath  deposited  lo  this 
office  the  title  of  a  liook,  the  riglit  whereof  he  claims  as  author,  in  the  words  and  figures  following  *v  wit : 

*'  Reports  of  ('nses  ar^ed  and  determined  in  the  Supreme  Court  of  Judicature,  and  in  the  Court  for 
the  IVivl  of  Impeachments  end  the  Correction  of  Enron,  in  the  State  of  New- York.  By  William  John- 
son, Counsellor  at  Law.    Vol.  XVI." 

In  Cvinfnrmity  to  the  act  of  Congress  of  the  Unite<l  States,  entitled,  "  An  Act  for  the  encouragement  of 
learning,  by  securing  ihc  copies  of  maiM.  charts,  and  hoolu,  to  the  authors  and  proprietors  of  such  copies, 
during  the  times  ihoiviii  mmtioiied  -,  and  also  to  an  act,  entitled,  **  An  Act,  supplementary  to  an  act, 
entitled,  An  Act  for  the  eiicoura^ciiieni  of  learning,  by  securing  the  copies  of  maps,  charts^  and  books,  to 
the  authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned,  and  extendmg  the  benefits 
thereof  to  the  arts  of  dcsigaing,  engraving,  and  etchioj^  historical  and  other  prints." 

GILBERT  L.  THOMPSON, 
Clerk  of  the  Southern  Dbtrict  of  New-Yoik 


TABLE 


OF  THB 


WAMES     OP    THE     OASES 


REfOUTEb  m   THE  BIZTEEMTH  VOLUME. 


{ff'  The  letter  v.  follows  the  name  of  the  plaintiffl 


A. 

Abeel,  Leyman  v 30 

Aikin  v.  Dunlap, 77 

Allen  V.  Watson, 205 

Allea>  Lessee  v.  Florence,  .  •  •  .  47 
Anddson  o.  The  Highland  Turn- 

pike  Company 86 

r.      Jackson,  ex  denu 

Eden 382 

Atwood  «.  Austin, 180 

Augusta,  Overseers  of  the  Poor  of, 

V,  Overseers,  &c.  of  Paris,  •  •  .  279 

Anetin,  Atwood  v 180 

B. 

Bailey  v.  Jackson, 210 

Belden's  Lessee  v.  Thomas,  .  •  •  293 

Beric^,  Phillips  v 136 

BisseD  V.  Lee, 45 . 

,  Cooper  V, 146 

Blunt,  Sargeant  v 74 

Blodget,  Jackson,  ex  dem.  Troup,  v.  172 

Bowen  r.  Feme, 161 

Bradhm-st  v.  The  First  Great  S. 

W.  Turnpike  Co 8 

Bridgeport  Bank  v.  Sherwood,  •  .  43 

Brown  v.  Lambert, 148 

,     Hobbly  V 70 


Bush,  Mather  v 233 

Butler,  People  v 203 

c. 

Cary,  Jackson,  ex  dem.  White,  v,  302 
Champion  and  others.  People,  ex 

rekU,  Shaut,  v 61 

Chase,  Gould  v 220 

Cheeseman,  Throop  v 254 

Coles,  Dawson  v 51 

Cole,    Jackson,    ex    dem.    Over- 
acker,  V. 257 

Cooper  r.  BisseU, 146 

Cooper's  Lessee  v.  Given, 167 

Cornell,  Nerval  v 73 

Crocker,  Pratt  v 271 

D. 

Davis,  Edwards  v ...  281 

Dawson  v.  Coles, 51 

De  Forest  v.Leete, 122 

,  Prescott  V. 159 

Delamater  v»  Smith, 2 

Davey,  Walter  o.  • 223 

Dob  V.  Halsey, 34 

Dunlap,  Aikin  v*  •  .  p 77 

Dunham  v.  Gonldt  •  •  •  • 367 

V.  Bailey, 381 


TABLE  OF  THE  CASES. 


E. 

Eden's  Lessee,  Anderson  v.  •  . 

Edwards  v.  Davis, 281 

Ehle,  Shaver  v 201 

Elbers  and  Krafils  v.  The  United 

Ins.  Co 128 

Eldridge,  Stanard  v 255 

F. 

Feme,  Bowen  v 161 

First  Great  South  Western  Turn- 
pike Company,  Bradhurst  v.  .  .      8 
Fitch    V,    The  People,  ex  relat. 
Piatt, 141 

f^^  -X ] 1  ... AJ 

len.  V 147 

Fosgate  v.  Mahon, 162 

Frier,   Jackson,  ex  dan.    Living- 
ston, V 193 

G. 

Gamsey,   Jackson,  ex    dem.    Ma- 

lin,   I? 189 

Gazley  v.  Price, 267 

Gillespie  ».  White, 117 

Given,  Jackson,  ex  dem.  Cooper,  v.  167 

Gordon  v.  Valentine, 145 

Green  v,  Ovington, 55 

Griswold  v.  Waddington, 438 

Gould  V.  Chase, 226 

,  Dunham  v 367 

H. 

Hackett,  Lawless  v. 149 

Hackley,  James  v 273 

Haggerty  v.  Wilber, 287 

Hallett,  Novion  v 327 

Halsey,  Dob  v 34 

Hawley,  M*Kircher  v 289 

Hartford  v.  Palmer, 143 

Henry,  James  v 233 

Highland  Turnpike  Company,  An- 
derson V 86 

Higby  V.  Williams, 215 

Hilton,  Jackson,  ex  dem.  Living- 
ston, V < 96 

Hoage,  Swartwout  v 3 

Houseman's  Lessee  v.  Sebring,  .  .  515 

Howland  v.  Luce, 135 

Hubbly  V.  Brown, 70 

Hulse  r.  Young, 1 


J. 

Jackson,  ex  dem.  Allen,  v.  Fk>rence,    47 

Belden,  V.Thomas,  293 

Cooper,  V.  Given,  167 

Eden,  Anderson  v.  38^ 

—————  Houseman,  v.   Se- 
bring,   515 

Klock,    V.  Right- 

myre, 314 

'• Lawrence,  v.  Hil- 
ton,      96 

Livingston,         v. 

Frier, 193 

Livingston,  v.  Ro- 
bins,     537 

»g»J".j  »  Comsey,  189 

Overacker,  r. 

Coles, 259 


—  Saxton,  V.  May,  .  184 

Seelye,  v.  Morse,  .  197 

Stevens,    v.    Ste- 
vens,.  .  . 110 

Troup,t7.  Blodget,  172 

White,  V.  Cary,  .  302 

Jackson,  Bailey  v 210 

James  v.  Henry, 233 

James  &  Flack  v.  Hackley,  ....  273 
Jones  V.  Smith, 232^ 

K. 

Klock's  Lessee  v.  Rightmyre,  .  .  .  314 

L. 

Lambert,  Brown  v 14S 

Lane,  Norris  v     151 

Lansing  v.  Orcott, 4 

Lawless  v.  Hackett, 149 

Lee,  Bissell  v 45 

Leete,  De  I)orest  V 122 

Leyman  v.  Abeel, 30 

Livingston  v.  M<Inlay, 165 

V.  Tenbroeck, 14 

V.  Potts, 28 

's  Lessee  o.  Robins,  .  .  537 

Lessee  v.  Frier,  ....  193 

Lorillard,  Palmer  v 348 

Low,  Stafford  v 67 

Lynch  v.  Reynolds, 41 


M. 

Macomb  v.  Wilber,  .  »  . 


227 


TABLE  OP  THE  CASES. 


Mafaoa,  FoBgate  v iflg 

Malin's  Lessee  v,  Garnsey,  ....  189 

Manciast  M'lntyre  v 502 

Marqaand  v.  Webb, 89 

Mather  v.  Bush, 233 

May,  Jackson,  ex  dem,  Saxton,  ».  .  184 

M'Kircher  r.  Hawley, 289 

M^Inlay,  Livinffston  v 165 

McQueen  v.    Sfiddi^town    Manu- 
fectaring  Company,  ...•.•.      5 

M'Intyre  v.  Mancius 592 

Middletown   Manufiicturing  Com- 
pany, McQueen  v .      5 

Morse,  Jackson,  ex  dem.  Seelye,  v.  197 

^ew-Tork  Corporation,  case  of, .  .  231 

Norris  v.  Lane, 151 

Norton  v.  Squire, 225 

Norral  r.  Cornell, 73 

Norwich,    Overseers     of,     Sher- 
burne V 186,  188 

Novion  V.  Hallett, 327 

O- 

Ogden  V.  Parks, 180 

Orcott,  Lansing  v 4 

Oreracker's  Lessee  v.  Cole,  .  •  •  •  257 

0?ingtoQ,  Green  v 55 

P. 

Palmer  v.  Lorillard, 348 

,  Sweet  V 181 


R. 


Reid  V.  Payne,  .  , 218 

Relyea,  People  v 153 

Reynolds,  Lynch  v 41 

Richmond  v.  Tallmadge, 307 

Rightmyre,     Jackson     ex     dem. 

Klock,  V 314 

Robins,  Jackson,  ex  dem.  Living- 
ston, V 537 

Roosevelt  v.  Soulden, 44 

s. 

Sarjeant  v.  Blunt, 74 

Saxton's  Lessee  v.  May, 184 

^l^'Ir'^^Sb^-. : : ; : :  ISl 

Sebring,  Jackson,  ex  dem.  House- 
man, V 515 

Sherburne  v.  Overseers  of  Nor- 
wich,   186|  188 

Sherwood,  Bridgeport  Bank  v.  .  .    43 

Shaver  v.  Ehle, 201 

Smith,  Matter  of, 102 

,  Delamater  v 2 

— ,  Jdnes  V 233 

Soulden,  Roosevelt  v 44 

Sperry,  Willard  v 121 

Squire,  Norton  v 225 

Stanard  v.  Eldridge, 254 

StaflFord  r.  Low, 67 

Stevens,    Jackson,    ex   dem.    Ste- 
vens, V 110 

Swartwout  v.  Hoage, 3 

^  V.  Payne, 149 

^'  Hertford  v.  !  *.  '.  !  '.  !  '.  !  143    ^weet  v.  Palmer, 131 

T. 

Tallmadge,  Richmond  v 307 

Taylor  v.  Pettibone, 66 

Tenbroeck,  Livingston  v 14 

Thorne,  Trimble  v 152 

Thomas,  Jackson,  ex   dem.    Bel- 
den,  V 293 

Throop  V.  Cheeseman, 264 

Trmible  v.  Thome, 152 

Troup's  Lessee  v.  Blodget, 172 

u&v. 

Valentine,  Gordon  v '145 

United  Insaranc«s  Company,    El- 

bers  V 128 

Ulster  Supervisors,  People  v 59 


Payne,  Reid  9 218 

,  Swartwout  v 149 

Parks,  Ogden  v 180 

Paris,  Overseers  of,  Augusta,  v.  .  .  279 

Pennoyer  v.  Watson, 100 

Pec^le,  ex  reht.  Shaut,  v.  Cham- 
pion and  others,  Omndssioners 
of  Highoays  of  Danube, ....    61 

V.  Supervisors  of  Ulster,  .    59 

0.  Butler, 203 

,  ex  relai.  Plat^,  Fitch  v.  .  .  141 

V.  Relyea, 153 

Pettibone,  Taylor  v 66 

PhiDips  V.  Berick, 136 

Potts,  Livingston  v 28 

Pratt  V.  Crocker, 270 

Price,  Gazley  v 267 

Prescott  V.  De  Forest, 159 


vi  TABLE  OF  THE  CASES. 

W.  White's  Lessee  ».  Cary, 802 

Wildy  V.  Washburn,  • 49 

Waddington,  Griswold  v 438  Wilber,  Macomb  v S97 

,  Seaman  v 610  ,  Haggerty  r,  • 38^ 

Watsoo,  Pennoyer  v. 100  Willard  v,  Sperry, 12^ 

Walter  v.  Dewey, 222  Williams,  Higby  v. 2U 

Washburn,  Wildy  v 49 

Watson,  Allen  v 206  Y. 

Webb,  Marquand  v 89 

White,  Gillespie  v 417  Young.  Hube  v • 1 


CASES 

ARGUED  AND  DETEI^INED 

Iff  TBK 
or  TBK 

STATE  OF  NEW-YORK, 

1M  JJMVABY  TERMy    1619,   IN  THE   FORTY-THIRD  TEAR   OF  OUR 
INDEPENDENCE. 


Mevorandum. — During  the  la$t  vacation^  Mr.  Chief  Justice 
Thompson  resigned  his  seat  on  the  Bench  of  this  Courts  having 
been  appointed  Secretary  of  the  Navy  of  the  United  States. 


Ef.  WiOiams  inquired  of  the  Court  in  whose  name  the  writs  When  th« 
issued  during  the  term,  were  to  be  tested^  the  office  of  Chief  jSticS  is  v 
Justice  being  vacant    He  observed,  that  the  31st  article  of  S°*'l5'^"lL 
the  Constitution  required  all  writs  to  be  tested  "  in  the  name  mim  of  £5  f«. 
of  the  Chancellor,  or  Chief  Judge  of  the  Court  from  whence  ««<>r  judge. 
diey  shall  issue." 

The  Court  said,  that  the  writs  must  be  tested  in  the  name 
of  the  senior  Judge,  (a) 

(m)  All  piooeas  iflsoing  oat  of  the  Sopreme  Court,  shall  be  tested  in  the  name 
of  the  Chief  Jwtice,  or,  if  there  be  no  Chief  JuBttce,  in  the  name  of  any  Justice 
oflheConit    2Bm9€d8uaides,l9e,ilO. 


HuLSE  against  Young. 

IN  ERROR,  on  certiorari  to  a  Justice's  Court.  ^  *ISif°uli 

The  defendant  in  error  brought  an  action,  in  the  Court  be-  ^^dfaUuni 

penoB.      may 
I  an  action  m  liis  own  name  for  the  I  ' 
7 


•2  CASES  IN  THE  SUPREME 

ALBANY,  low,  against  the  plaintiff  in  error,  for  goods  sold  and  delivered 
(^^;^I!^[;J^*  The  goods  in  question  were  the  property  of  one  *Murrayy  ana 
were  sold  by  the  plaintiff  below  as  an  auctioneer.  The  de 
fendant  below  objected,  that  the  plaintiff  could  not  maintain 
the  action,  and  moved  for  a  nonsuit,  which  the  justice  denied 
and  left  the  cause  to  the  jury,  who  found  a  verdict  for  the 
plaintiff  below. 

Per  Curiam.  The  single  question  is,  whether  the  auc- 
tioneer could,  in  this  case,  maintain  a  suit  in  his  own  name ; 
and  there  can  be  no  doubt  that  the  action  well  lies.  The  case 
of  miliams  v.  Mllington,  (1  H.  Black.  Rep.  81.)  isaveiy 
strong  authority  in  favor  of  the  auctioneer's  right  to  sue  in  his 
own  name,  though  the  sale  is  at  the  owner's  house,  and  the 

^^ada,  matfLk^aaoL  *^  >^  >i«^  nrnnprfv. Lord  Loughborough 

Ch.  J.,  held,  that  the  auctioneer  had  a  possession  ofthe  goods, 
coupled  with  an  interest  in  them,  and  not  a  bare  custody,  like 
a  servant  or  a  shopman,  and  that  it  made  no  difference 
whether  the  sale  be  on  the  owner's  premises,  or  in  a  public 
auction  room ;  for,  in  both  cases,  there  is  an  actual  possession 
by  the  auctioneer,  not  merely  an  authority  to  sell.  He  held, 
too,  that  the  auctioneer  had  a  special  property  in  him,  with  a 
lien  for  the  charges  of  the  sale,  the  commissions,  and  the  auc- 
tion duty,  which  he  was  bound  to  pay ;  and  that  if  the  goods 
were  delivered  without  payment,  the  auctioneer  gave  credit  to 
the  vendee  at  his  own  risk.  We  cannot  find  that  this  case 
has  ever  been  questioned. 

Judgment  affirmed. 


Delamater  against  Smith. 

)wl^  '*?;  T'^^^COT,  for  the  plaintiff,  moved  to  bring  on  the  arga- 
si^laTverdic^  mcut  of  this  casc,  ou  the  usual  notice,  and  affidavit  of  service. 

is    noticed   for 

[  *3  ]  *Cady,  contra,  objected  to  the  argument  being  called  on, 

ai|iimcntj^d  q,^  ^j^g  ground  that  a  copy  of  the  case  had  not  been  served  on 
party  intends  to  the  defendant's  attorney,  and  offered  to  read  an  affidavit  to 
object  to  the  that  purpose. 

argument  com-  j^-ij^^vo^^. 

ing^  on  at    the 

^undonJJi^  ''^/^^^  objected  to  the  reading  of  the  affidavit,  as  such  a 
liarity,  he  must  practice  would  lead  to  surprise,  and  the  Court  would  be  hear* 
SrapSicttioS  *"S  a  non-enumerated  motion  on  a  day  fixed  for  hearing 
o  the  Court,  for  enumerated  motions. 

nat  puii)ose,  as 
n  non-emtm^" 

^d  wotiantf  \o  strike  the  canse  off  the  calendar,  as  the  oljectioD  will  not  be  beard  when  tbe  caliae  « 
called  oo  for  aiiptmeni. 


OF  THE  STATE  OF  NEW- YORK.  3 

Per  Curiam.     We  shall  not  let  the  argument  come  on,  or    ALBANY, 
permit  a  judgment  to  be  taken  by  default,  in  this  case.     But  ^■^"^'^y*  ^^^^• 
wc  think  proper  to  lay  down  a  rule,  as  to  the  practice  in  SwIm^J^ 
Tuture,  that,  wherever  a  case,  demurrer,  or  special  verdict,  shall  ^• 

be  duly  noticed  for  argument,  the  Court  will  not  hear  any  sug-         °^*'* 
gestion  or  affidavit,  on  a  day  for  enumerated  motions,  to  put 
off  the  argument,  when  the  cause  is  called  on  the  calendar. 
But  where,  on  the  cause  being  noticed  for.  argument,  either 

Karty  intends  to  object  to  the  cause  coming  on  to  argument, 
e  must  give  notice  of  an  application  to  the  Court  for  that 
purpose,  as  in  non-enumerated  motions,  to  strike  the  cause  off 
the  calendar  of  enumerated  motions,  (a) 

(«)  Vide  Fan  Buskirk  v.  Burr,  20  Johns.  Rn,  275.     Wdls  v.  Hatch,  6  Cowtn, 
609.  and  various  general  rales  respecting  motions,  7  Cowenf  763. 


SwARTWouT  against  Ho  age. 

MOTION  on  the  part  of  the  defendant  to  change  the  venue  On  a  motion  to 
in  this  cause.  The  affidavit  of  the  defendant  stated,  that  he  ^^here  \L 
liad  a  good  and  substantial  defence  on  the  merits ;  but  did  not  partj  swean 
add,  "  as  he  was  advised  by  counsel."  ^  defence! 

on  the   merits, 

Per  Curiam.  We  perceive  so  great  a  laxity  in  affidavits  to  ^dd  °«^Ae  iJ 
change  the  venue,  that  we  think  it  necessary  to  adopt  a  adtiaedhycmm- 
stricter  rule  than  has  hitherto  been  observed  in  this  respect ;  J^^^  *"  **'^' 
*and  shall  require  the  party,  who  swears  to  a  defence,  to  state,  [  *  4  ] 

''as  he  is  advised  by  counsel" (a) (6) 

Motion  denied. 

(a)  In  MeUalfy,  dark,  5  Johns,  Rep.  361.  it  was  decided,  that  these  words 
were  not  necessary,  on  a  motion  to  chan^  the  venue. 

(ft)  So,  on  a  motion  to  change  the  venue  from  Warren  to  Saratoga  county, 
where  the  defendant  swore,  that  he  had  twenty  material  witnesses  residing  in 
the  latter  conntjr,  and  that  he  had  a  ffood  and  substantial  defence  ufM>n  the 
merits,  as  he  was  advised  by  counsel,  and  verily  believed ;  the  court  denied  the 
motion,  because  the  defendant's  affidavit  did  not  state,  that  he  was  advised  bv 
counsel  that  his  witnesses  were  material.  Johnson  v.  Rogers,  3  Cowen,  14. 
In  later  decisions,  the  court  have  required  still  greater  strictness  in  preparing 
the  affidavit,  upon  which  a  motion  to  change  the  venue  is  founded.  To  entitle 
a  partv  to  a  rule  to  change  the  venue,  he  must  name  his  witnesses,  and  state 
tliat  tney  are  each  and  every  of  them  material  to  his  defence,  as  he  is  advised 
by  counsel  and  verily  believes;  and  that,  without  the  testimony  of  each  and 
every  of  them,  as  he  is  also  advised  by  counsel  and  verily  believes,  he  cannot 
safefy  proceed  to  trial.  3  WendeWs  It  425.  SaUarUe  v.  Grooi,  6  Cowen,  33. 
Ifttf,389.    7CinMii,102. 
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ALBANY. 

January,  1819. 

Matter  of  LaNSING    Ogaiust   OrCOTT. 

MiDDLKTowH       FOOTy  for  the  defendant,  moved  for  an  order  for  a  perpet- 
Mahu.  Co.     ^^  ^^y  ^j.  ^^  execution  issued  in  this  cause ;  and  read  a 
to^^^'  number  of  affidavits  in  support  of  the  motion,  relying  on  the 
fraud,  or  great  case  of  Smith  V,  Page,  (15  Johns,  Rep.  395.) 

injustice,     will  ^ 

oai  itayVan  J).  RusseUy  contra,  after  reading  several  i^davits,  cited 
vkted'iS^'iSS;  2  Yeates'  Penn.  Rep.  516.    5  Binney's  Rep.  61.   7  Mass.  Rep. 

are  made  dear-  71.      4  Crafich.  413*      1  JohflS.   Ch.  Sep.  505. 

iy  to  appear  to 

Ihe    Court,    fo  •        •  i    •         i.- 

that  complete  Per  Curiam.  There  are  so  many  parties  mterested  in  this 
liT\"  *^^  ^  ^""^  .""'^  ^^^  **""*"  '*"*  ""  ""T^"*  *^**  *"'•  ••""^*  ^m:i  this  ap- 
^*"SI-  th*°I  plication,  do  justice  to  all  concerned.  We  shall,  therefore, 
^•e  the  »e^'  Order  a  stay  of  the  execution  for  three  months,  to  the  end, 
fto"ed?oradd^  ^^^  ^®  parties  may  apply  to  the  Court  of  Chancery;  and 
biite  Ume,K>as  that  no  costs  are  to  be  allowed  to  either  side.  We  do  not  re- 
w^*o***S<Stin  *"^  ^^  interfere  further,  on  the  ground  of  any  want  of  juris- 
nity^f  wpi^r  dictiou  *,  for  WO  should  not  hesitate  to  grant  relief,  if  it  was 
g^^JJjjj^*^^  such  a  clear  case,  that  we  could  do  justice  to  all  the  partie. 
leiief.  interested. 

Rule  accordingly. 


[  *  5  ]         *In  the  matter  of  McQueen  and  others  against  The 

MiDDLETOWN     MANUFACTURING     CoMPANY,     AbsCfli 

Debtors. 

An  aUMhrnatt  ON  the  petition  of  the  above-named  creditors,  and  affidavits 
SaUve*to  aS  ^  ^^^^^  debt,  and  of  the  absence  of  the  defendants  out  of  the 
•coDdinr  and  state,  pursuant  to  the  act  for  relief  against  absconding  and  ab* 
(Wwis. th!*S!  sent  debtors,  (24 sess.  ch.  49.)  (a)  the  Recorder  of  the  city  of 
}•  ^-  *.  L.  New-York f  on  the  sixth  day  ofrfovemher  last,  issued  an  attach- 
lie  agatMt  the  m^nt  against  the  estate,  real  and  personal,  of  the  defendants, 
estate  of  a  cor-  directed  to  the  sheriff  of  the  city  and  county  of  New-YorJc. 

foroHon   exist-  *  * 

mg  in  another 

dl5!ted"*^ih°'  Ciitn6#,  for  the  defendants,  now  moved  to  set  aside  the 
this  stateT  fw  attachment  and  proceedings  under  it,  on  the  ground  that  pro- 
the  act  aopiies  cess  Under  this  statute  would  not  lie  against  a  corporation^ 
sous  only  ^  which,  he  said,  owed  its  le^  existence,  or  personality y  to  the 
lo  bodies  cor-  act  Creating  it,  and  was  limited  in  its  locality  to  the  place  cf  its 
*****  *  creation.      That  corporations  were  never  intended  by  the 

legislature,  was  apparent  fix>m  the  language  of  the  act,  par* 

ticularly  of  the  21st  section. 

(a)  3  A.  a  3.  (  1. 
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Romainey  contra,  contended,  that  the  language  of  the  23d     Albany, 
section  of  the  act  was  general,  and  broad  enough  to  include  ^.^^H^^l!^ 
coqxxrations,  as  well  as  natural  persons.     The  estate,  real  and     Matter  of 
personal,  of  every  debtor  who  resides  out  of  the  state,  and  is     *''^''**" 
indebted  within  it,  is  made  liable  to  be  attached,  and  sold  for  Middmtowb 
tlie  payment  cf  his  debts,  in  like  manner,  in  all  respects,  as    ^^'^  ^• 
the  estates  of  debtors  residing  within  the  state.     Now,  a  cor- 
poration may  be  a  debtor,  as  well  as  a  natural  person.     Where 
the  word^cr^ons  is  used  in  a  statute,  it  includes  corporations, 
as  well  as  individuals :  As  where  the  inhabitants  of  a  town  aie 
bound  to  repair  a  bridge,  or  to  pay  taxes,  corporations  as  well 
as  individuals  are  liable.    (2  List.  697.  703.     Cotop.  83.)  (a) 

♦Spekcer,  J.,  delivered  the  opinion  of  the  court     An  at-  [•6] 

tachment  hnving  Iqaoa  iaouo^  M^tL»a.aahafi  i|^.;nr«  «V.^   '^5rt'««o   r,P 

u  ocvpomtion  existing  in  Hl/Rddletoion,  in  the  state  of  &>»- 
nceiicuty  a  motion  is  now  made  for  a  supersedeas,  on  the 
ground,  that  the  statute  for  reUef  against  absconding  and  ab- 
sent debtors,  does  not  authorize  a  proceeding  against  a  cor- 
poration. The  attachment,  it  has  been  contended,  may  issue 
in  such  a  case,  under  the  23d  sec.  of  the  act.  {I  N,  R.  L. 
163.)  (&)  That  section  enacts,  that  the  real  and  personal  estate 
of  every  debtor  who  resides  out  of  this  state,  and  is  indebted 
within  it,  shall  be  Uable  to  be  attached,  and  sold  for  the 
payment  of  his  debts,  in  Uke  manner,  in  all  respects,  as 
nearly  as  may  be,  as  the  estates  of  debtors  residing  within 
this  state;  and  proof  is  required  by  two  witnesses,  of  the 
residence  of  such  debtor  out  of  the  state.  It  cannot  be 
doubted,  that  this  section  must  be  construed  in  connexion 
with  the  other  sections  of  the  act,  and  particularly  with  ref- 
erence to  the  first,  and  twenty-first  sections.  The  first  sec- 
tion regulates  the  amount  of  the  debt  for  which  an  attachment 
may  issue,  and  the  twenty-first  section  provides,  that  if  the 
debtor  shall,  before  the  appointment  of  trustees,  apply  to  the  , 
Judce  who  issued  the  attachment,  and  give  such  security  as  he 
shall  approve,  to  the  creditor  at  whose  instance  the  warrant 
issued,  to  appear  and  plead  to  any  action  to  be  brought,  in  any 
court  of  law  or  equity  in  this  state,  within  six  months  thereaf- 
ter, against  him  by  such  creditor,  and  to  pay  such  sum  as  may 
be  recovered  in  such  action,  in  that  case,  such  Judge  shall  issue 
a  supersedeas  to  the  warrant  It  is  very  certain,  that  no  attach- 
ment can  be  issued  under  this  act,  against  domestic  coqx>ra- 
tions,  for  they  cannot  conceal  themselves,  nor  abscond.  The 
court  have  no  doubt,  firom  a  view  of  the  whole  act,  that  the 
l^slature  intended  to  authorize  proceedings  under  it  against 

(«)  Vide  Bank  of  United  StatetY.  Devema,  (5  Cranch,  61.)  A  earporadan,  m 
aneh,  ifl  not  a  ddten^  within  the  meaning  of  the  oonstitutionof  the  UitUed  St/ias; 
but  if  the  indiTiduals  who  compose  the  oorporation  are  dtizena  of  one  state,  it 
mar  sue  a  citisen  of  another  etate  in  the  C.  Court  of  the  United  Statet.  (MamTf 
^.ifLnuUmr.  ITood,  12  Mod.  669.) 

(k)2R.8.S   f  1. 
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ALBANY,     natural  persons  only.    The  21st  section  snpposcs,  that  the 
^.^^^^;J^  person  giving  the  security  to  appear,  and  plead  to  any  action 
Matter  of     to  be  *brought,  would,  if  within  the  state,  be  subject  to  a  suit ; 
M^aoEXH     and^  we  think,  a  foreign  corporation  never  could  be  sued  here. 
MiDDLrrowH  The  process  against  a  corporation,  must  be  served  on  its  head, 
Maho.  Co.    ^^  princij^  officer,  within  the  jurisdiction  of  the  sovereigntv 
[  *  7  1  where  this  artificial  body  exists.     If  the  president  of  a  bank 

of  anotlier  state,  were  to  come  within  this  state,  he  would  not 
represent  the  corporation  here ;  his  functions  and  his  character 
would  not  accompany  him,  when  he  moved  beyond  the  juris- 
diction of  the  government  under  whose  laws  he  derived  this 
character ;  and  though,  possibly,  it  would  be  competent  for 
a  foreign  corporation  to  constitute  an  attorney  to  appear, 
and  plead  to  an  action  instituted  under  another  jurisdiction, 
mlj    itf  iliii  miUiiuiti  ami  dm  liigk-luimu  uoiitcmplated 


the  case  of  a  liability  to  arrest,  but  for  the  circumstance, 
that  the  debtor  was  without  the  jurisdiction  of  the  process 
of  the  courts  of  this  state ;  and  that  the  act  in  all  its  pro- 
visions, meant,  that  attachments  should  go  against  natural,  not 
artificial,  or  mere  legal  entities.  The  first  section  speaks  of 
persons,  and  throughout  the  act,  natural  persons  only  were  in- 
tended to  be  subjected  to  its  provisions. 

It  is  true,  that  there  are  cases  in  which  corporate  property 
has  been  held  liable  to  be  taxed,  under  acts  wluch  subject  the 
property  of  inhabitants  to  taxation  ;  but  in  all  such  cases,  the 
tax  operated  in  rem^  on  the  estate ;  and  it  has  been  held,  that 
whoever  resided  on  the  property  represented,  in  that  respect, 
the  corporation,  and  in  the  view  of  the  act  were  inhabitants ; 
but  it  would  not  be  correct  to  say,  abstractly,  that  a  corpo- 
ration, or  mere  legal  entity,  was  an  inhabitant. 

The  statute  under  consideration  being  an  innovation  on  the 
common  law,  ought  not  to  be  carried  fiirther,  by  construction, 
than  the  plain  and  manifest  intention  of  the  legislature  indi- 
cates. 

The  power  of  the  court  to  issue  a  supersedeas,  if  they  ad- 
judge the  attachment  to  have  issued  improvidently,  was  settled 
m  the  case  of  Lenox  v.  Howland^  (3  Cainet^  257.)  on  the 
universally  conceded  superintending  authority  which  this  court 
has  ever  possessed  over  inferior  junsdictions,  to  restrain  their 
[  *  8  ]  proceedings  when  they  are  illegal  and  unwarranted ;  *and  un- 

less it  did  enjoy,  and  exercise  this  salutary  power,  there  would, 
in  many  cases,  be  a  defect  of  justice. 

Rule  for  a  supersedeas  accordingly. 


.   ^. ,  V;:  r  •      .•'• 
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ALBANY, 

January,  1819. 

In  the  matter  of  Bradhurst  and  others  against  The     ^^^^^^  "^ 
President  and  Directors  of  the  First  Great  ""''""''''*'^ 
South-Western  Turnpike  Road  Company.  s."'w.  'iw 

pixeR«iai>Co. 

AN  act  of  the  legislature  wm  passed  the  iJSth  of  MarcA,  Procecdiit^ 
1817,  entitled,  "An  act  to  amend  the  act  incorporating  the  /^tS!^  4S:  Th. 
Neversink  Turnpike  Road  Company^  and  for  altering  the  name  *3*)  to  alncuii 
and  style  of  the  said  company."  (40th  sess.  ch.  134.)  By  ^^guleVn: 
the  first  section  of  the  act,  the  council  of  appointment  was  <'**^  ^«'"- 
authorized  to  appoint  three  freeholders  to  make  an  equitable  'cc^p^myf^may 
and  proportionate  assessment  on  such  land,  in  the  counties  of  ^  brou^t  i>c- 
Ulster^  *SW2i»a»y  ,n>/iin»...j  ..»..i  yi..„M-^»  4iWM«;j^«iii ;-  ^l-  -,<^.  f^"^  ^'^  ^""^^^ 
a0  jJbaD,  in  their  judgment,  be  materially  benefited  by  making  ^nd  ^^^ 
and  finishing  the  said  road,  not  exceeding  1,200  dollars  for  oni^  a  cerUfi- 
each  mite  of  the  road;  and  as  soon  as  tfie  assessment  was  ^  deiiv«^ 
fiiushed,  the  commissioners  were  to  furnish  a  certified  copy  to  the  tbenfl) 
thereof,  to  be  deposited  in  the  clerk's  ofiice  of  each  of  the  {jj^^^£**a°- 
said  counties,  for  the  inspection  of  all  persons  interested,  and  scssed,  by  vii^ 
another  copy  to  be  delivered  to  the  president  and  directors  of  }J«  *bo***Ju*^r.' 
the  company,  which  assessment,  when  completed,  was  to  be  a  seded,  on'^he 
lien  on  the  lands,  &c.  Provided  that  the  commissioners,  before  S^JIfy  for*^S 
depositing  their  assessments,  as  directed,  shall  cause  notice  to  of  notice  re- 
be  published  for  six  weeks  successively,  in  at  least  one  news-  J^fjJb^^ven 
.paper  published  in  each  of  the  said  counties,  and  also  in  one  to  the  parties 
newspaper  printed  in  the  city  oi  New -York  j  and  in  the  newspa-  ">^"»^<* 
per  printed  by  the  state  printer,  that  the  assessments  were  com- 
pleted, and  copies  thereof  deposited,  as  required,  to  be  examined 
by  any  person  interested,  or  his  agent,  '^  during  one  month  "  from 
and  alter  a  certain  day,  to  be  named  in  the  said  notice  for  that 
purpose ;  and  that  at  the  expiration  of  *the  said  one  month,  they  [  *  9  J 

will  meet  on  a  certain  time  and  place,  in  the  said  notice  to  be 
specified,  to  review  the  said  assessment,  on  the  application  of  any 
person  conceiving  himself  aggrieved ;"  and  it  is  made  the  duty  of 
the  cmnmissioners,  during  the  said  month,  to  submit  the  said  as- 
sessment roll  to  the  inspection  of  any  person  applying  for  that 
purpose,  and  at  such  time  and  place  thereafter,  as  shaUhave  been 
notified  by  them,  as  aforesaid,  they  shall  review  the  said  assess^ 
meni,  fyc. 

The  conmiissioners  appointed  under  the  act,  gave  notice,  on 
the  28th  of  February,  1818,  that  copies  of  the  assessment 
made  by  them,  under  the  act,  might  he  seen  and  examined  at 
the  respective  places  of  abode  of  the  conmiissioners,  in  the  town 
of  Saugerties,  in  the  county  of  Ulster,  and  in  the  village  of 
Bingham,  in  the  county  of  Broome,  from  the  9th  of  March  next 
following,  until  the  10th  of  April  following ;  and  that  on  the  10th 
of  April  next  the  commissioners  Would  meet  at  the  house  of  J. 
£,  dec.  in  the  village  of  D.'and  county  of  Delaware^  to  review 
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ALBANY,     and  correct  the  said  assessment,  &c.,  which  notice  was  pub* 
i^^^^^,^^  lished  in  the  Ubter  Gazette,  once  a  week,  for  six  weeks,  corn- 
Matter  of     mencing  with  the  28th  of  February ,  1818. 
Bradhurst        »i»}jg  commissioners,  afterwards,  under  the  seventh  ieciion  of 
First^Grkat  the  act,  deUvered  to  the  sheriff  of  Ubter  a  transcript  of  the 
rinkolDCo'  assessment  roll,  with  a  certificate,  &c.  that  the  lands  assessed 
.  might  be  advertised  for  sale,  and  so  much  thereof  as  might  be 
necessary  to  satisfy  the  sums  assessed,  with  the  sheriffs  fees, 
be  sold,  &c.     The  sheriff,  accordingly,  proceeded  to  advertise 
the  lands  mentioned  for  sale. 

A  motion  was  made  on  the  last  day  of  the  Octooer  term, 
that  the  sale  of  the  lands  mentioned  in  the  certificate  deliver- 
ed by  the  commissioners  to  the  sherifi*,  be  perpetually  stayed, 
and  that  the  certificate  be  vacated,  or  for  such  order,  process. 

■w  ■  iiHiii^  ■III  <ini  fiuMii  m1|^liii  ilihili  |>MP|M>i  In  gimiL  The 
Court,  not  having  time  to  hear  the  motion  argued,  directed  a 
stay  of  all  proce^ings  by  the  sherifi*,  &c.  untU  this  term ;  and 
the  motion  was  now  renewed,  in  behalf  of  the  owners  of  Uie 
lands  assessed  and  advertised  fer  sale. 

[  *  10  ]  *Tillotsony  in  support  of  the  motion,  contended,  that  the 

Court  had  jurisdiction,  and  might  afford  relief  The  notice  of 
tlie  application  was  sufficient  to  entitle  the  parties  aggrieved 
to  such  remedy  or  relief  as  the  Court  might  think  proper  to 
grant,  either  by  setting  aside  the  proceedings  on  this  motion, 
or  by  directing  a  writ  of  certiorari  to  bring  up  the  whole  pro- 
ceedings, or  bv  mandamus,  though,  perhaps,  there  might  be 
some  doubts  wnether  a  certiorari  would  lie. 

This  Court  has  a  general  superintending  power  over  all  infe- 
rior jurisdictions,  and  officers,  to  correct  any  irregularities  in 
their  proceedings.  In  Gilbert  v.  The  Columbia  Turnpike  Co, 
(3  Johns.  Cos,  107.)  the  proceedings  were  brought  before  the 
Court  on  certiorari;  and  the  Court  held,  that  where  a  special 
power  is  granted  by  statute,  afiecting  the  property  of  individuals, 
it  must  be  pursued  strictly,  and  it  must  appear  on  the  face  of 
the  proceedings,  that  the  directions  of  the  statute  have  been 
strictly  observed.  So  in  Lawton  v.  The  Commissioners  of 
Highways  of  Cambridge,  (2  Caines^  Rep,  179.)  where  the 
proceedings  were  brought  up  by  certiorari,  it  was  decided,  that 
this  Court  is  clothed  with  the  same  common  law  autliority  as 
the  Court  of  King's  Bench  in  England,  and  had  jurisdiction 
over,  and  might  award  a  certiorari,  not  only  to  all  inferior 
courts,  but  to  persons  invested  by  the  legislature  with  power 
over  the  properW  or  ri^ts  of  the  citizen.  (4  Hawk.  144. 
1  Salk.  146.     1  Lord  Raym.  580.     2  Term  Rep.  235.) 

It  seems,  that  a  certiorari  lies  only  in  those  cases,  where,  if 
the  Court  below,  to  whom  it  is  directed,  were  a  court  of  recoro 
at  common  law,  a  writ  of  error  might  be  brought.  (Comyns' 
Dig.  Certioran,  (A.  1.)  (D.)  Sayre,  6,7.  Str.  933.  944.  2 
Term  Rep.  235.  2  Caines,  179.  9  Johm.  Cas.  107.  10  Johm 
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llep.  470.)  It  cannot  be  pretended  that  a  writ  of  error  would  Albany, 
lie  in  this  case.  The  proceedings  of  these  commissioners  are  '■""*^'  *®*^' 
properly  ministerial,  not  judicial ;  and,  admitting  that  a  certio-  ^"^iteT^ 
rati  might  he,  still  a  writ  of  mandamu$  would  be  a  proper,  and  b»^»hur»t 
a  more  immediate  and  effectual  remedy  in  this  case.  (Bac.  Abr.  First ^Grkat 
Mandamus,  (C.)  (D.)  3  Bl  Comm.  110.  3  Burr.  1267.  1659.  ^-  ^  Turk- 
4  Burr.  2188.    3  Tern  Rep.  651.)  pi«RoadCo. 

There  can  be  no  doubt  of  the  irregularity  of  the  proceedings 
^n  this  case.  The  parties  are  clearly  entitled,  under  the  first  [  *  1 1  J 
section  of  the  act,  to  six  weeks'  notice  of  the  time  and  place 
of  depositing  the  assessment  rolls,.  &c.,  exclusive  of  the  four 
weeks  allowed  for  the  examination  of  them.  Again ;  by  the 
fifih  section  of  the  act,  the  assessments  are  payable  in  four 
instalments,  of  which  due  notice  is  required  to  be  given,  by 
advertisemecki,  ptAiKslnMl  in  «insl*  ^^  «Am»  r.<wnn>nw  iI<imi^ii  uui\*u 
the  jroed  runs,  for  six  weeks  successively.  Where  a  special 
power  is  conferred  by  statute,  as  in  this  case,  it  must  be  strictly 
pursued. 

Sudam  and  Betts^  contra,  objected  to  the  mode  of  applica- 
tion for  relief,  by  motion.  True,  in  regard  to  any  process 
issuing  out  of  thLs  Court,  as  to  any  matter  within  its  jurisdic- 
tion, it  may  interpose,  on  motion,  to  prevent  abuse.  Nor  could 
it  be  denied  that  this  Court  had  the  same  superintending  power 
over  all  inferior  jurisdictions,  as  the  Court  of  K.  B.  possessed. 
But  here  is  not  a  case  presented  for  the  exercise  of  that 
power.  There  is  no  actual  injury  to  property;  but  a  mere 
Hen  created  by  the  assessment,  and  two  years  are  allowed,  by 
the  act,  after  the  sale,  for  redemption.  The  purchaser  under 
the  sheriff,  ean  only  enforce  his  right  by  an  action  of  eject- 
ment against  the  owners  or  occupiers  of  the  land,  in  which 
action  the  regularity  of  the  proceedings,  and  of  the  sale,  may 
be  tried.  Will  this  Court  decide  on  the  rights  of  the  parties, 
on  the  affidavits  of  persons  interested,  and  who  could  not  be 
witnesses  on  a  trial  ?  If  the  Court  has  no  jurisdiction,  consent 
will  not  ^ve  it  (3  Caines'  Rep.  129.)  It  does  not  depend  on 
the  greater  or  less  de^ee  of  aggravation.  If  the  Court  has  no 
jurisdiction  of  the  prmcipal  question,  it  has  none  of  its  inci- 
dents.    (  Case  of  Ferguson,  9  Johns.  Rep.  239.  per  Kent,  Ch.  J.) 

Where  the  party  applies  to  the  equitable  interference  of  the 
Court,  for  relief,  on  motion,  it  is  always  on  the  ground  of  an  im- 
mediate injury,  or  imminent  danger  of  irreparable  damage, 
when  a  summarv  remedy  is  the  only  means  of  protection.  In 
the  case  of  Gilbert  v.  The  Columbia  Turnpike  Co.,  which  has 
been  cited,  the  proceeding  was  by  certiorari.  In  Ball  v.  Par" 
tridge,  (A  &d.  296.)  in  the  case  of  the  ^Commissioners  of  the  [  •  12  J 
Cambriage  Fens,  the  court  held,  that  a  certiorari  would  not  lie 
to  remove  the  proceedings,  but  if  any  thing,  it  was  b.  procedendo. 
Where  a  party  has  a  remedy'by  action,  and  the  danger  of  injury 
is  not  imminent,  the  Court  will  not  interpose,  on  motion.     A 
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ALBANY,     mandamus  is  clearly  not  the  proper  remedy ;  a  certiorari  may, 

Janaai7^j8l9.  p^yij^pg^  jje ;  but  it  IS  enough,  in  the  present  instance,  to  show 

Matter  of     that  the  present  motion  cannot  be  sustained.     If  there  is  no 

Bradhurst  danger  that  the  property  can  be  taken  away  before  any  action 
Pirst^Grrat  or  legal  remedy  can  be  applied,  there  can  be  no  ground  for 
s  w  TuRH-  ^}jjg  application  for  summary  relief     {Cro.  Car.  543.     1  Sid, 

p.kkRoadCo.   ^gg     rr^       ^^    ^^    g^^       ^  ^^^    ^^^    f^^^^  ^j,  (.^^^^ 

Porti — Stannaries — Commissioners  of  Sewers,  208,  209.  211. 
213,  214.  5  Co.  99.  b.  Rooke's  Case,  2  Bulst.  197.  3  iut. 
125.     Cro.  James,  336.) 

Henry,  in  reply,  said,  it  was  proper  to  make  this  applica- 
tion, that  the  Court  might  point  out  to  the  party  injured,  his 


r^^r^ry.^    r^HTlf  dv  ,  *">--»^-^*-    '*    '"^f    yinnmnrv     Kv    motioU,    Or    by 

certiorari,  mandamus,  or  prohibition,  neither  of  which  writs 
could  issue  without  cause  shown  to  the  Court.  The  fit  and 
proper  remedy,  he  insisted,  was  by  motion.  By  the  act,  the 
sheriff,  on  receiving  the  assessment  roll  and  certificate,  under 
the  hands  and  seals  of  the  commissioners,  is  to  proceed,  in  all 
respects,  as  on  an  execution.  He  acts  ministerially.  A 
certiorari  cannot  suspend  an  execution  commenced ;  nor  can 
it  be  directed  to  a  ministerial  officer.  The  effect  of  the  sale  is 
to  vest  the  land  in  the  purchaser  in  fee  simple.  Admitting 
that  the  purchaser  must  bring  his  ejectment,  and  that  the 
owner  may  defend  the  suit,  on  the  ground  of  irregularity ; 
yet  what  a  multitude  of  suits  against  all  the  owners  of  these 
lands,  throughout  these  extensive  counties,  must  arise !  What 
a  floodgate  of  litigation  would  be  opened !  A  jjrohibiticn  can- 
not lie  in  such  a  case ;  for  it  can  only  be  directed  to  a  court  of 
record.  A  certiorari  cannot  be  effectual ;  for  it*  must  be  di- 
rected to  the  commissioners,  who  will  return  their  proceedings, 
but  it  will  not  stay  the  execution  of  the  process  delivered  to 
the  sheriff.  Besides,  it  goes  only  to  courts  or  jurisdictions 
whose  proceedings  are  of  record  or  in  writing. 
[  •  J3  ]  •Again  ;  suppose  a  false  return,  it  cannot  be  controverted, 

but  must  be  conclusive  ;  and  though  the  party  might  have  an 
action  for  a  false  return,  yet  it  will  be  no  adequate  reme'ly. 
On  a  return  to  a  mandamus,  the  matters  of  fact  may  be  trav- 
ersed ;  it  is,  therefore,  a  more  fit  remedy. 

Per  Curiam.  There  can  be  no  doubt  of  the  power  of  this 
Court  to  cause  these  proceedings  to  be  brought  before  them. 
It  has  been  firequently  decided,  that  when  the  legislature  con- 
fer a  power  on  any  inferior  tribunal,  the  exercise  of  which  may 
affect  the  rights  of  person  or  property,  notwithstanding  their 
decision  may  be  declared  to  be  final,  yet  this  Court,  hke  that 
of  the  Court  of  K.  B.,  has  a  general  superintending  control 
over  its  proceedings.  (2  Caines,  179.  182.)  Nor  can  there 
be  any  doubt  of  our  power  to  grant  a  certiorari.  The  parties 
aggrieved  have  a  right  to  that  writ ;  and  if  asked  for,  we  could 
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not  refuse  it.    The  case  of  TTie  King  v.  Bagshaw,  (7  Term  Rep.     ALBANY, 
363.)  is  perfectly  analogous  to  the  present.     Under  a  turnpike  Ja»"ary/  '^^^ 
act,  the  trustees  had  power  to  turn  the  road  through  private  ^"MltuT^ 
grounds,  making  satisfaction  to  the  persons  interested  for  the   BnADHURir 
damage  they  might  sustain  ;  And  the  trustees  were  authorized  First *Gkkat 
to  give  notice  to  the  parties  to  treat,  and  in  case  of  their  neglect  s.  w.  Tuiisf - 
or  refosai  to  do  so,  within  twenty  days  after  such  notice,  or  in  ''"'*^*'*^'"- 
case  they  could  not  agree,  to  summon  a  jury  to  inquu-e  into 
and  assess  the  damages,  and  to  order  the  sum  so  assessed  to 
be  paid  by  the  owners,  according  to  the  verdict.     The  proceed- 
ings in  that  case  having  been  removed  to  the  Court  of  K.  B. 
^  by  certiorari,  and  it  appearing  that  the  trustees  had  given  no 
notice  to  the  party  injured,  the  verdict,  assessment  of  damages, 
and  order,  then  were,  on  a  rule  to  show  musp.  min«5hoH  .    Uijf 
the  immediate,  and  chief  purpose  of  the  present  application,  is 
to  hasM  the  certificate  or  execution  set  aside,  on  the  ground  of 
irregularity ;   and  a  certiorari  would  not  be  adequate  to  tha 
exigency  of  the  case,  as  it  would  not  reach  the  execution.    We 
must,  tlien,  have  power  to  afford  relief  in  some  other  way ;  and 
that  is  on  motion. 

Analogous  cases  have  come  before  this  Court,  as  to  proceed- 
ings under  the  "  Act  for  relief  against  absconding  and  ^absent  r  •  14  1 
debtors ;"  and  we  have,  on  motion,  afforded  every  relief  which 
the  case  required :  We  have  staid  the  proceedings,  and  have 
modified  them,  according  to  the  equity  and  justice  of  the  case, 
(i/i  the  matter  of  M^Kinhi/y  1  Johns,  Cos.  137.  Learned  v. 
Duval,  3  Johns.  Cos.  141.  3  Johns.  Cas.  278.  Lenox  v, 
Rowland,  3  Caines'  Rep,  251.  2  Caines,  318.  1  Johns.  Rep. 
165.  174.  7  Johns.  Rep.  248.)  We  have  done  this  by  virtue 
of  our  general  superintending  power  over  all  such  inferior  ju- 
risdictions ;  and  we  shall  exercise  that  power  in  the  present 
case. 

According  to  the  true  construction  of  the  act,  the  parties 
were  entitled  to  six  weeks'  notice,  in  addition  to  the  four  weeks, 
daring  which  the  rolls  were  to  remain  for  inspection.  The' 
certificate,  or  execution  therefore,  has  been  prematurely  issued. 
It  was  irregular,  and  we  have  power  to  set  it  aside.  It  would 
be  lamentsd>le,  indeed,  if  we  had  not  power  over  these  proceed- 
ings, to  prevent  abuse,  if  any  should  arise,  and  to  attain  the 
great  purposes  of  justice.  We  shall,  accordingly,  order  a  writ, 
or  mandate,  in  the  nature  of  a  supersedeas  to  the  certificate,  or 
execution,  in  the  hands  of  the  sheriff,  to  be  issued.  At  present, 
we  interfere  only  in  regard  to  the  execution.  The  parties  may, 
if  they  think  proper,  bring  up  tlie  whole  proceedings  by  certiorari. 

Supersedeas  awarded. 
Vol.  XVI.  3 
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ALBANY, 
January,  1B19. 

LiTiHosTON  Livingston  against  Ten  Broeck. 

V. 

Tin  Broeck.  ^  /.      i        i  •  j        *     • 

Where  the  THIS  was  an  action  of  trespass  for  breaking  and -entering 
"^^dJd^  the  plaintiff's  close,  in  the  town  of  Livingston,  in  the  county 
f  •  15  1  *of  Columbia,  and  treading  down,  &c.  the  grass  and  com, 
iquivocah  the  tearing  up,  &c.  the  earth  and  soil,  cutting  and  carrying  away 
SS5^  uJter  the  hay  and  grain,  cutting  and  carrying  away  the  trees  and 
Uie  de^,  is  ad-  uudcrwood,  and  breaking  and  destroying  part  of  the  fences  ; 
pi^'^'thcm  **■  and  for  breaking  and  entering  the  plaintiff's  close,  in  the  town 
So,«hei^Uie  of  Gallatin,  in  the  said  county  of  Columbia,  and  cutting  down, 
SSLted^'^li  &c.  the  trees  and  underwood.  The  defendant  pleaded  not 
^^.»»>^  itz  '*  '  ""*^  "^♦'^  **»«»»  ^^  w^iiM  crivft  in  evidence,  at  the  trial, 
privSege  of  that  before  and  at  the  times  the  trespasses  were  supposed  to 
«"*^«  *'?^'  ^^^^  '^"  committed,  the  defendant  was  possessed  of,  and  en- 
buiiding^n  tbe  titled  to,  a  right  and  privilege  of  grazing  his  cattle  in  the  woods 
preimses^  co«-  of  what  is  now  commonly  called  the  manor  of  Livingston,  not 
^^s'  ol'^the  yet  appropriated  or  fenced  in ;  and,  also,  of  cutting  and  hewing 
Sence^'^ihat  Tbe  timber  for  buHding  or  firewood,  so  much  as  the  farm,  formerly 
emtV^ud  hu  occupied  by  one  Jacob  Vosburgh,  should  have  occasion  for,  and 
ihi"knowiJd****  ^^^  ^^'^'  ^^  moiety,  of  a  small  plain,  or  flat,  of  ten  or  twelve 
oAhe"^nt^,  morgans,  (acres;)  and  the  supposed  trespasses  were  committed 
hadcufiroodf*^'  ^^  premises  situated  in  the  said  manor,  by  virtue  of  the  said 
ihe  purpose  of  privilege.  And  that  the  defendant  would  further  give  in  evi- 
oJuSc^^rem^wa*  deucc,  that  he,  and  his  ancestors,  had,  from  time  immemorial, 
M  admissible  to  been  posscsscd  of  aiid  enjoyed  the  right  of  grazing  their  cattle 
•iu>w  the  inten-  Jn  tjjg  woods  of  the  manor  of  Livingston,  not  then,  nor  yet 

liou  of  the  par-  .         •         ^  ,.  ^      r  •  ^  \        •  •     t 

lies,  to  apply  appropriated  or  fenced  in  ;  and  of  cutting  and  hewmg  timber, 
i«g- uTihe^^I  &c.  as  much  as  the  form,  formerly  occupied  by  J.  Vosburgh, 
ingof  feuccs.as  and  siuce  in  the  possession  of  the  defendant  and  his  ancestors, 
Ti^tion  ^  of  should  have  occasion  for  ;  and  the  half,  or  moiety,  of  a  small 
houses  and  plain,  &c.  The  cause  was  tried  before  the  honorable  James 
^^d  u  seems  -'^^'^^  then  Chief  Justice,  at  the  Columbia  circuit,  in  October^ 

thai,  at  this  day,   1813. 

lit  *i!^..*!J?*'"  At  the  trial,  the  plaintiff  gave  in  evidence,  that  one  Christian 
man  parlance,  CoUpough,  lu  the  Winter  of  1812,  by  the  direction  of  the  de* 
miliar  ^°  'l!f  ^^d^^nt,  made  1,000  rails,  and  cut  400  stakes,  in  a  wood  lot 
fences.  in  tlie  manor  of  Livingston,  which  had  been  lately  laid  out  as 

punenaurnu^  ^  '^^>^  lot  for  the  plaintiff,  as  one  of  the  proprietors  of  th3 
be  apportioned  mauor ;  that  the  lot  was  part  of  the  common  of  the  manor, 
«^l^!lr7«l*I?  and  that  the  rails  and  stakes  so  cut  were  carried  on  the  defend- 

«wner  ol  land,  »     /•  11 

10  which  com-  ant  8  form  and  there  used. 

J^VpSXI^  The  defendant  gave  in  evidence,  a  deed,  dated  the  29th  of 
[  *'l6  1  *  October,  1694,  from  Robert  Livingston  to  Derick  Wessels,  in 
paitoftbeiand  fee,  for  a  certain  piece  of  land  in  the  manor  of  Livingston, 
wmm^  ^^*  to  containing  "  five  and  twenty  hundred  men's  treads,  or  paces 

be  takea,or  the 

«wner  /of  |>art 

.of  tbe  land  out  of  which  common  is  to  be  taken,  purchases  the  land,  or  part  of  the  land,  to  which  tbe  com 

vOMO  is  appuctejoant,  the  right  of  common  becomes  extinct,  not  only  as  to  tbe  part,  but  as  to  the  whole. 

18 
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square  ;"  also,  "  the  half,  or  moiety,  of  a  small  plain,  or  flat,    Albany, 

which  lies,  &c.  being  ten  or  twelve  morgan  at  the  most ;"  and,  •'*°"*'y'  ^^^^ 

also,  six  hundred  acres  of  woodland,  (fee. ;  and  he  did  "further  ^uT^^lC^ 

grant  unto  the  said  Derick  Wessth  and  his  heirs  forever,  the  ^     J* 

privilege  of  grazing  of  his  cattle  in  the  woods  of  the  said  ito- 

tngston,  in  the  manor,  not  yet  appropriated  or  fenced  in  ;  and, 

also,  for  cutting  and  hewing  of  timber  for  building  or  firewood, 

so  much  as  the  said  farm,  now  occupied  by  Jacob  Vosburgh,*^ 

(being  the  premises  first  granted  and  described  in  the  deed,) 

"  shall  have  occasion  for  ;  and  the  said  half,  or  moiety,  of  the 

small  plain,  or  flat,  often  or  twelve  morgan,  and  no  more ;  and 

the  said  Robert  Livingston  reserved  to  himself,  and  his  heirs 

and  assigns  forever,  the  cutting  and  hewing  of  timber,  and 

grazing,  in  the  five  and  twenty  hu  dred  treads,  or  men's  paces, 

that  is  to  say,  in  the  woods  not  tippropriated  or  fenced  in,  in 

the  five  and  iwcnij  LmaUx-l  u«.4«Ju  »^^^««<»j  4U»»   .■.^■.  j  «.. 

the  said  Wesseh,  together  with,"  <fec.     The  defendant  deduced 
a  regular  title  to  himself  from  the  grantee,  D.  fVesseh. 

The  Chief  Justice  ruled,  that  the  words  in  the  grant,  giving 
tlie  grantee  the  right  of  cutting  timber  for  building  or  firewood^ 
did  not  extend  to  give  him  a  right  of  cutting  timber  for  build 
ing  fencei  on  the  premises  ;  whereupon,  the  defendant's  coun- 
sel offered  to  prove,  that  the  defendant  and  his  ancestors,  own  - 
ing  and  occupying  the  farm  formerly  occupied  by  J.  Vosburgh, 
had,  with  the  knowledge  of  the  grantor,  and  of  his  heirs  and 
devisees,  and  without  molestation,  exercised  the  right  of  cutting 
and  carrying  away  from  the  commons,'in  the  manor  of  Living- 
St  my  timber  for  building  and  supporting  the  fences,  on  the 
premises  conveyed,  for  as  long  time  back  as  the  memory  of 
man  can  reach.  The  evidence  was  objected  to,  and  was  over- 
ruled by  the  Chief  Justice,  who  held,  that  it  was  inadmissible, 
either  as  explanatory  of  the  intention  of  the  parties  to  the  origi- 
nal deed,  and  their  representatives,  or  as  establishing  a  pre- 
scriptive right,  or  in  any  way  supporting  the  defence  set  up  *by  [  *  H  J 
the  defendant ;  to  which  opinion  the  defendant's  counsel  ex- 
cepted. 

The  plaintifl*  gave  in  evidence  a  deed,  dated  May  4th,  1796, 
from  the  defendant  and  his  wife  to  Henri/  Livingston,  in  fee, 
for  446  acres,  three  roods,  and  thirty-four  perches,  of  land ;  a 
lease  from  year  to  year,  purporting  to  be  executed  for  the  pur- 
pose of  vesting  the  possession  in  the  lessees,  to  enable  them  to 
receive  a  release,  dated  the  30th  of  May,  1796,  from  Derick 
Wessth  Ten  Broeck,  the  father  and  devisor  of  the  defendant, 
and  Dorothy  his  wife,  to  Seth  Curtis  and  Thomas  Brodhead, 
for  nine  acres  and  seventeen  perches;  and  a  deed,  dated 
the  24  th  of  February,  1802,  from*  Jo  An  Sanders  and  Atbutina 
his  wife,  who  was  a  daughter  and  devisee  of  D.  fV,  Ten  Broeck, 
to  Thomas  Brodhead,  in  fee,  for  twenty-nine  acres,  three  roods, 
and  twenty  perches.  The  defendant's  counsel  objected  to  the 
reading  these  deeds,  but  the  Chief  Justice  allowed  them  to  be 
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ALBANY,    given  in  evidence,  and  charged  the  jury  that  those  deeds  operat- 

^^^^^ZJ^  ed  in  law,  as  an  extinguishment  of  all  right  of  common  to  which 

Yl^ill^w^  the  defendant  might  otherwise  have  been  entitled  under  the 

R*  original  deed.   A  verdict  was  rendered  for  the  plaintiff,  and  the 

Twr  broeck.  jgg^^g^^  tendered  a  bill  of  exceptions  to  the  opinion  of  the 

Chief  Justice. 

Van  Buren,  (Attorney-General,)  for  the  defendant. 

1.  The  right  of  common  was  not  extinguished  by  the  sever- 
ance of  the  premises.  It  is  common  appurtenant,  and  may  be 
apportioned  by  alienation  of  a  part  of  the  land  to  which  the 
common  is  appurtenant.  (Co.  LUt.  Villcnase,  122.  a.  iSocA- 
evenll  v.  Porter,  Oro.  Car.  482.  Wyat  Wild's  Case,  8  Co. 
156.  157,     Turrin^ham's   Case.  4  Co.  36,  ^ ,  38.     Vicars  v. 

181.  (N).) 

2.  The  construction  of  the  deed  ought  to  be  favorable,  so 
as  to  prevent  a  forfeiture ;    ut  res  magis  valeat  quam  percat. 

i  Corbet  y.  Stone,  7\  Raym.  142,     3  Newman's  Convey.  221.    2 
loll.  Abr.  56.) 

3.  Parol  evidence  of  usage,  or  the  practical  construction 
given  to  the  words  of  the  grant,  '^  timber  for  building  and  fire- 
wood," by  the  acts  of  the  parties,  ought  to  have  been  admitted. 

I  *  18  ]  *CoTce  says,  optimus  interpres  rervm  usus ;  that  where  franchises 
are  claimed  under  an  .ancient  charter,  and  the  words  are  ob- 
scure, and  the  party  claiming  expounds  them,  and  shows  a 
continual  possession  according  to  that  exposition,  the  inquiry 
always  is,  as  to  the  possession  and  use.  (2  Inst.  282.)  It  is  an 
established  rule,  that  where  the  language  of  ancient  deeds  and 
charters  is  obscure,  or  their  construction  doubtful,  resort  may 
be  had  to  usage,  and  the  uniform  practice  under  the  instrument ; 
for  such  continued  usage  is  the  best  practical  exposition  of  the 
meaning  of  the  parties.  (3  Atk.  576.  Cowp.  819.  3  Term 
Rep.  279.  288.  note.  4  Term  Rep.  810.  6  Term  Rep.  388 
4  East,  327.     7  East,  199.) 

James  Strong  and  JB.  fVilKams,  contra.  The  parol  evidence 
offered  was  not  to  any  matter  pleaded,  or  contained  in  any 
notice,  and  was,  therefore,  inadmissible.  The  feet  of  trespass 
is  not  denied.  The  defendant  prescribes  for  a  right  of  com- 
mon. There  is  much  confusion  in  the  books,  as  to  common 
appendant  and  common  appurtenant.  The  distinction  seems 
to  DC,  that  common  appendant  is  attached  to  arable  land  only, 
and  is  inseparably  incident  to  the  grant.  It  arises  from 
necessity,  and  is  founded  on  common  right.  Conmion  appur- 
tenant is  against  common  right,  and  must  be  created  by  deed 
or  grant,  and  may  be  prescribed  for. 

[Van  Buren.    I  agree  that  the  right  claimed  here,  is  oi 
common  appurtenant.] 
SO 
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The  defendant  relies  on  the  deed  of  1694,  and  the  right    Albany. 
conveyed  by  it.     The  defendant  did  not  show  that  the  rails,  •^^^^'^y'  ^^^^ 
or  common  estovers,  were  carried  on  to  the  Vosburgh  farm,  ^u^^^!^^^ 
After  he  has  estaWished  his  right,  he  must  show,  affirmatively,  «     J"- 
that  the  rails  were  necejsary  for  the  occasions  of  that  farm ;  for         ««*^'-^"' 
the  right  prescribed  for  is,  "  for  cutting  and  hewing  of  timber 
for  building  or  firewood,  so  much  as  the  said  farm  now  occu- 
pied by  Jacob  Vosburgh,  shall  have  occasion  for,''     The  matter 
set  up  in  Justification  must  be  as  clearly  and  distinctly  proved, 
as  if  the  defendant  was  a  plaintifi*  suing  to  establish  the  right. 
{Van  Sickler  v.  Jacobs,  14  Johns.  Rep.  434.) 

*  Again ;  a  man  cannot  prescribe  for  common  appurtenant  [  *  19 1 
to  a  farm,  because  it  is  uncertain  what  a  farm  consists  of, 
whether  of  iO  ucioft  oi  ioo^mmoa^  (j^  ^^*/*r  ^Ait^**  oo.  oj$n*tw$9, 
(K.)  pi.  14.)  unless  he  shows  that  it  was  antieni  farm  or  arable 
land.  The  evidence  showed  this  to  be  wood  land.  This  is  a 
prescription  in  person,  not  in  a  que  estate.  '^  All  prescription 
must  be  either  in  a  man  or  his  ancestors,  or  in  a  man  and 
those  whose  estate  he  hath ;"  (2  Bl  Comm.  264.  1  Saund.  349. 
note  10.  346.  n.  2.)  and  whoever  claims  any  common  in  right 
of  a  freehold  estate,  must  prescribe  for  it  in  a  que  estate.  The 
defendant  has  not  averred  a  seisin  in  fee  of  the  Vosburgh  fiirm, 
nor  is  there  any  proof  of  such  seisin.  It  does  not  appear, 
whether  he  was  in  possession,  or  was  seised  of  the  farm.  It  is 
admitted,  that  the  1,500  acres,  and  Vosburgh" s  farm,  were  not 
the  same.  The  defendant  ought  to  set  out  his  common 
specially.     (17  Vin.  Abr.  Prescription,  (Y.)  pi.  29.  pi.  12.) 

It  is  said,  that  by  a  just  construction  of  the  words  of  the 
deed,  the  defendant  was  entitled  to  the  estovers  which  he 
claims.  "Timber  for  building,''  does  not,  in  the  legal  sig- 
nification of  the  words,  mean  timber  to  make  a  fence ;  nor 
have  they  that  meaning  in  common  parlance.  The  grantor 
does  not  use  the  technical  word  estovers.  (2  Bl.  Comm.  35.) 
Hause-bote  may  include  fre-bote,  but  not  hedge-bote  or  fence-- 
bote.  The  words  of  the  grant  are  peculiar;  "cutting  and 
hewing  of  timber  for  building  or  firewood."  Hehnng  of 
timber  can  only  apply  to  such  as  is  to  be  used  in  building. 
These  grants  of  common  of  estovers  are  to  be  construed 
strictly.  As  where  a  person  has  common  of  estovers,  annexed 
to  his  house,  and  he  makes  alterations  and  additions  to  the 
house,  he  cannot  employ  any  of  these  estovers  in  the  parts 
newly  added.  So,  if  the  owner  of  the  soil  cuts  down  part 
of  the  wood,  the  person  entitled  to  estovers  cannot  take  any 
part  of  the  timber  cut  down.  (4  Co.  Rep.  87.  a.  Cro.  Eliz. 
820.  Ploiad.  381.  Cruise's  Dig.  tit  23.  sec.  28.  30.)  There 
could  have  been  no  reason  or  occasion,  in  this  case,  for  grant- 
ing/enr:e-^^e,  for  there  was  an  abundant  supply  for  fences  in 
the  land  granted,  which  was  all  wood,  except  a  small  possession. 
To  let  in  parol  evidence,*  there  must  be  same  ambiguity ;  and  [  *  20  J 
there  is  nothing  ambiguous  in  the  words  of  this  deed. 
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ALBANY,        Again;   common  of  estovers,  or  fence-bote,  or  fire-bote, 

JaniMiy,  1819  ^jj^jjot  be  apportioned,  unless  such  apportionment  be  for  the 

^i^^^^!C^  benefit  of  the  one  party,  and  without  injury  to  the  other.     The 

^-  law   will  not,  by  its  own  operation,  work  an  injury  to  any 

Tek  Brojeci.  p^j.gQjj .  ^^  where  it  casts  a  descent,  it  does  not  extinguish  the 

common.     An  apportionment,  in   this  case,  would   produce 

manifest  injury  to  the  grantor.     Suppose  this  form   divided 

into  1,500  parts  or  possessions,  and  that  all  the  wood  to  sustain 

them  is  to  be  taken  from  the  commons,  would  it  not  be  greatly 

surcharged,  to  the  injury  of  the  landlord?   (Co.  Litt  164.  b 

Parceners.    Co.  Utt  165.  b.  4.  Co.  38.  3  Vin.  Abr.  Apportion. 

(A.)  pi.  3.  note  (B.)  pi  21.)     There  is  not  a  case  to  be  found 

mieit;  itrer  v^viiflinjii  uf  caruucu  vf  iiuuuu  botoj  ^e»  hedge-bote,  is 
divisible.  The  cases  mentioned  by  Cokc^  {Co.  Litt.  122.  a. 
Viner  Apport.  (B.)  21.  4  Co.  37.  6.)  are  of  common  of  pasture, 
which  may  be  admeasured  and  enjoyed  in  parcels.  (5.  Vin. 
Abr.  12.  Common  C.  a.)  In  Bagshaw  v.  Eyre,  (Cro.  Eliz. 
570.)  it  was  decided,  that  if  A.  has  a  house  with  common  ap- 
purtenant in  the  lands  of  ?.,  and  conveys  it  to  B.,  the  common 
is  extinguished,  by  the  unity  of  possession.  (Brook.  Abr.  Ex- 
ting.  pi.  19.)  Now,  here  was  a  sale  from  the  defendant,  in 
right  of  his  wife,  in  fee,  to  H.  Livingston,  of  446  acres,  with 
full  covenants.  (5  Vin.  Abr.  Extinguishment,  (E.  a.)  pi.  12.  16. 
Id.  2S.)  The  subject  out  of  which  the  estovers  or  commons 
is  to  bo  taken,  cannot  be  united  to  the  estate  to  which  the 
right  of  common  is  attached.  Such  a  union  extinguishes  the 
right  of  common. 

Van  Buren,  in  reply.  The  bill  of  exceptions  brings  up  those 
points  only,  to  which  exceptions  were  taken.  The  Chief  Justice 
having  ruled,  that  the  deeds  fi-om  the  defendant  operated  to 
extinguish  all  right  of  common,  it  would  have  been  useless  for 
the  defendant  to  have  offered  any  further  evidence.  The  real 
question  is,  whether  the  right  of  common  has  been  extinguished  ? 
The  cases  which  have  been  cited  to  show  the  affirmative,  are 
f  •  21  ]  not  analogous.  The  law  always  seeks  to  avoid  the  forfeiture 
of  a  right.  The  *deed,  or  grant,  contains  no  covenant  against 
alienation.  The  defendant,  or  his  ancestor,  did  no  more  than 
what  they  had  a  right  to  do.  The  settlement  of  the  country 
could  never  be  effected  without  the  power  of  alienation  ;  and 
if  the  principle  contended  for  by  the  counsel  for  the  plaintiff 
was  to  prevail,  it  would  destroy  all  rights  of  common.  Where 
a  defendant  has  a  right  of  common  in  certain  premises,  and 
releases  a  part  of  the  waste  or  common,  he  thereby  sur- 
charges the  common,  which  is  injurious,  and,  therefore,  the 
law  says,  by  selling  a  part,  he  releases  the  whole  right  of 
common  ;  but  the  union  of  the  land  out  of  which  the  common 
is  to  issue,  with  a  part  of  the  land  to  which  the  right  of  com- 
mon is  attached,  can  work  no  injury  to  the  grantor.  By 
uniting  the  400  acres  to  the  great  lot  out  of  which  the  com- 
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mon  was  to  issue,  the  right  of  common,  as  to  the  400  acres,  is    Albany, 
extin^ished,  but  that  can  be  no  injury  to  the  grantor.  >^i^^^^J^ 

LlVIITGSTOir 

Spencer,  J.  delivered  the  opinion  of  the  Court.  The  bill  tkn  BkoKc« 
of  exceptions  in  this  case  presents  two  questions  :  1st,  whether 
the  deed  from  Robert  Livingston  of  the  29th  of  October,  1694, 
to  Derrick  fVessels,  granted  the  right  of  cutting  and  carrying 
away  rails  for  fencing,  from  the  commons  of  the  manor  of 
Livingston  1 

2d.  Whether  that  right,  if  it  once  existed,  has  not  been  ex- 
tinguished ? 

The  deed  of  the  29th  of  October,  1694,  conveys  a  large  tract 
of  land,  and  gives  the  right  of  common  of  pasture  in  the  woods 
of  the  grantor,  in  the  manor  of  Livinsrston,  unappropriated  as 
regards  the  whole  tract,  and  contains  this  clause ;  "  and  also, 
for  cutting  and  hewing  of  timber  for  building  or  firewood,  so 
much  as  the  said  (arm,  now  occupied  by  Jacob  Vosburgh,  shall 
have  occasion  for,  and  the  said  half  or  moiety  of  the  small 
plain  or  flat  of  ten  or  twelve  morgan,  and  no  more,"  reserving 
to  the  grantor,  his  heirs  and  assigns  for  ever,  "  the  cutting  and 
hewing  of  timber  in  the  five  and  twenty  hundred  treads,  or 
men's  paces,  in  the  woods  not  appropriated  or  fenced  i«." 
Thus  it  appears,  that  the  right  of  cutting  and  hewing  of  timber 
for  building  or  firewood,  was  restricted  to  the  farm  then  occu- 
pied by  *  Jacob  Vosburgh,  and  the  half  of  the  small  plain ;  the  [  *  22  ] 
deed  having  conveyed  a  much  larger  tract  of  land. 

The  bill  of  exceptions  states,  that  the  defendant  deduced  the 
right  and  title  of  Derrick  Wessels,  to  all  and  singular  the  said 
premises,  to  himself;  and  it  appears,  generally,  that  in  the 
winter  of  1912,  one  Christian  Colespaugh  made  1,000  rails, 
and  cut  400  stakes  in  a  wood  lot,  in  the  manor  of  Livingston, 
which  had  lately  been  laid  out  as  a  wood  lot  for  the  plaintiff, 
as  one  of  the  proprietors  of  the  said  manor,  which  lot  was  part 
of  the  commons  of  the  manor,  and  that  the  rails  and  stakes 
so  cut,  were  carried  on  to  the  defendant's  fiirm,  and  there  used ; 
and  it  is  proved,  by  the  written  directions  of  the  defendant, 
that  the  rails  and  stakes  so  brought  on  to  his  farm,  were  cut 
under  his  authority.  There  is  a  total  absence  of  proof  how 
large  the  Vosburgh  farm  is,  or  that  the  rails  were  necessary 
for  that  farm,,  or  that  they  were  used  thereon. 

The  Chief  Justice  decided,  that  the  right  of  cutting  and 
hewing  of  timber  for  building  or  firewood,  contained  m  the 
deed  of  the  29th  of  October,  1694,  did  not  give  the  privilege 
or  right  of  cutting  or  hewing  timber  for  building  fences  on  the 
said  premises.  The  defendant's  counsel  then  offered  to  prove, 
that  the  defendant  and  his  ancestors,  owning  and  occupying  the 
farm  formerly  occupied  by  Jacob  Vosburgh,  had,  with  the 
knowledge  of  the  said  Robert,  and  his  heirs  and  devisees, 
witliout  molestation,  exercised  the  right  of  cutting  and  carry- 
ing away  out  of  the  commons  in  the  manor  of  Livingston, 
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ALBANY,     limber  for  building  and  supporting  the  fences  on  the  said  farm 
j»Mai7,  isifl,  f^^  ^g  j^jj^g  ^jjjjg  y^^i^  jjg  the  memory  of  man  can  reach.     Thit 

"uT^lJ^ww   evidence  being  objected  to,  was  overruled. 

^-  It  is  to  be  kept  in  mind,  that  the  grant  of  common  is  undei 

TtLn  BaoKCK.  ^  ^^^^  ancient  deed ;  and  if  the  words  are  equivocal,  it  appears 

to  me,  that  the  evidence  of  usage  ought  to  have  been  ad 

mitted;  ,   .77. 

The  jight  of  cutting  and  hewing  of  timber  for  building, 
extends  to  the  cutting  every  kind  of  timber  for  every  species 
of  building.  Even  at  this  day,  I  apprehend,  that,  in  com- 
I  •  23  1  mon  parlance,  there  is  rail  timber ;  and  the  making  of  *fcnces 
is  not  unfrequently  called  building  fences.  It  is  imjK)ssible 
to  say,  at  this  day,  what  was  the  precise  meaning  of  the  par- 
ties to  the  deed.  The  sense  in  which  their  words  would 
have  been  uncfefsfood,  when'  the  deed  was  grv'cn,  would 
control  and  govern  their  contract.  To  my  mind,  the  words  of 
the  grant  are  so  equivocal,  that  usage  under  it  ought  to  have 
been  admitted,  as  the  best  expositor  of  the  intention  of  the 
parties.  I  perfectly  agree,  that  if  the  words  of  a  deed  are 
clear  and  precise,  leaving  no  doubt  of  the  intention  of  parties, 
usage  will  not  aid  in  the  exposition,  and  ought  not  to  be  ad- 
mitted. 

Lord  Coke,  in  his  2d  Institute,  2&2.  says,  that  where  any 
franchise  is  claimed  before  the  justices  in  Ejrr,  *•  by  an  ancient 
charter,  though  it  had  express  words  for  the  fVani  hises  claimed ; 
or  if  the  words  were  general,  and  a  continual  possession  plead- 
ed of  the  franchise;  or  if  tlie  claim  was  by  oKl  and  ol)scure 
words,  and  the  party  in  pleading,  and  expounding  them  to  the 
court,  and  averring  continual  possession  according  to  tliat  ex- 
position ;  the  entry  was  ever,  inqmratvr  su])ra  possessionem,'^^ 
&c. ;  to  which  he  adds,  "  I  have  observed  divers  records  of 
those  Eyres,  agreeable  to  that  old  rule,  optmus  interprcs  re- 
rum  twu.s." 

Lord  HardwicTce  says,  (3  AtTc.  577.)  "  in  the  construction 
of  ancient  grants  and  deeds,  there  is  no  better  way  of  constru- 
ing them  than  by  usage;  and  cotemporanca  expositio  is  the 
best  way  to  go  by."  (a) 

Lord  Mansfield,  in  Cook  v.  Booth,  (^Cowper,  822.  See 
also,  3  Term  Rep,  in  notes,  291;  Gope  v.  Handley,)  ad(.pted 
this  principle.  Lord  Kenyan,  and  Mr.  Justice  Bullcr,  both 
admitted  the  same  rule.  {Blankley  v.  mnstmileu.  3  7Vn?i 
Rep.  286.  288.;  The  King  \.  Bellinger,  4  Term  Hip.  S21.) 
And  Lord  Ellenborough,  in  The  King  v.  Oshonmc,  (4  East, 
335,  336.)  considers  it  as  established  on  the  best  authorities 
in  the  law,  that  contemporaneous,  and  subsequently  continuing 
usage  may  be  resorted  to  for  the  construction  of  a  charter. 
Peake,  in  his  Treatise  on  Evidence,  (119,  120.)  and  Phillips, 
in  his  excellent  work,  (419.  &c.)  both  consider  usage  as  ad- 
missible to  explain  an  ancient  charter  or  grant, 
(a)  See  Jackson  T.  Moore,  G  Cowen,  706. 
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If  we  could  suppose  the  case,  that  a  witness  living  at  the     Albany. 
time  of  the  grant,  and  of  mature  age,  had  been  offered  on  *this  iJ^J^^'.^ 
trial,  to  prove   what  was  meant  by  the  words  "  cutting  and    Livingston 
hewing  timber  for  building,"  and  whether  building  then  meant  ^j^j^  bAokck 
the  making  of  fences,  as  well  as  houses  and  barns,  I  presume 
there  could  be  no  objection  to  the  testimony,  for  the  meaning 
of  words,  and  their  understanding  of  them  in  pais^  is  certainly 
admissible  proof     If  a  witness  would  be  admitted,  under  these 
circumstances,  and  if,  from  the  lapse  of  time,  we  are  not  to 
expect  any  proof  of  tlmt  kind,  the  next  best  evidence  arises 
from  the  acts  of  the  parties,  which  go  to  demonstrate  the  con- 
struction they  put  on  the  grant,  and  the  sense  in  wlii<  h  they 
understood  the  words  used.     In  the  location  of  grants,  when 
the  words  are  equivocal,  possession,  which  stands  on  the  same 
footing  as  usage,  has  always  been  re»or*©d  lo  Ht  eAplsiiaiiVR  uf 
the  intent  of  the  parties,  and  to  give  a  construction  to  the  lo- 
cation of  the  grant.     It  appears  to  me,  therefore,  that  on  au- 
thority, and  principle  also,  the  evidence  of  usage  ought  to  have 
been  admitted  ;  and  we  all  agree,  that  the  evidence  <^ught  to 
have  been  heard. 

2.  Has  this  right  of  fence-bote  been  extinguished  ?  It  ap- 
pears, that  Derrick  Wcssels  Ten  Brocck,  under  whom  the  ilu- 
fendant  claims  as  devisee,  in  1796,  conveyed  between  9  and 
10  acres  of  land  to  Scth  Curtis  and  Thomas  Brodhcad;  and 
that  in  May  of  1796,  the  defendant  conveyed  446  acres  of  land 
to  Henry  Livingston^  and  in  \S0^2,  John  Saunders  and  his  wife 
conveyed  to  Thomas  Brodhcad  about  29  acres  of  land.  There 
is  no  location  of  these  deeds,  and  it  is  asserted,  on  the  one  side, 
that  they  convey  a  part  of  the  Vosburgh  farm,  and,  at  nil  events, 
a  part  of  the  tract  to  which  common  was  reserved  in  the  deed 
of  1694,  to  Robert  Livingston,  It  is  further  insisted,  that  the 
defendant  has  not  shown  that  he  owns  the  Vosburgh  farm,  nnd 
also,  that  the  conveyance  to  Henry  Livingston,  who  is  one  of 
the  heirs  of  Robert  Livingston,  operates  as  an  extinguishment 
of  the  right  to  fence-bote,  if  it  ever  existed  under  the  deed 
of  1694. 

It  is  too  late  for  the  plaintiff  to  question  the  defendant's 
right  to  the  Vosburgh  farm  ;  for,  as  I  understand  the  case,  it 
admits,  that  the  written  testimony  introduced  by  the  defendant, 
deduced  the  right  and  title  of  Derrick  Wessels  to  all  and  sin- 
gular the  said  premises,  (referring  to  the  deed  from  Robert 
Livingston  to  Derrick  Wessels)  to  the  defendant.  Evidence 
♦might  have  been  given,  with  propriety,  to  show  the  extent  of  I  *  25  ] 
the  Vosburgh  farm,  in  order  to  prove  that  the  rails  cut  were 
necessary  for  that  farm ;  but  the  construction  adopted  by  the 
judge,  of  the  deed  of  1694,  precluded  the  necessity  of  that 
inquiry.  Inasmuch,  then,  as  the  plaintiff  has  not  located  the 
deeds  produced  in  evidence,  from  the  defendant  and  his  devi- 
sor, we  cannot  say  that  they  embrace  any  part  of  the  Vosburgh 
larm;  and  if  it  be  conceded,  that  they  embrace  part  of  the 
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other  land  conveyed  by  the  deed  of  1694,  and  that  Henry  lAv^ 
ingsion,  as  one  of  the  heirs  of  that  grantor,  had  a  right  of  com- 
mon by  the  reservation  in  that  deed,  it  could  not  extend  to  the 
Vosburgh  farm.  I  perceive  nothing  which  can  work  an  extin* 
guishment  as  to  the  commons  to  which  the  Vosburgh  farm  had 
a  right;  for  the  reservation  is  expressly  confined  to  the  woods 
not  appropriated  or  fenced  in.  The  Vosburgh  farm  was  an 
appropriation,  and,  therefore,  would  be  excluded  from  the 
right  reserved. 

I  do  not  see  how  the  question  of  extinguishment  could  arise, 
upon  the  facts  detailed  in  the  case,  and  must  conclude,  that 
there  ought  to  be  a  new  trial. 

The  case  is,  undoubtedly,  very  imperfect,  and  if  a  new  trial 
lb  lo  Tji;  liinl,  It  iim^  be  ilesimble  tu  \juih  pcatica,  for  the  Court 
to  express  an  opinion  upon  assumed  facts.  Indeed,  until  I  had 
given  the  case  a  more  critical  examination,  I  had  supposed  it 
presented  this  question ;  whether  a  conveyance  by  the  defend- 
ant, to  Henry  Livingston,  who  was  admitted  to  be  the  owner 
of  part  of  the  manor  of  Livingston,  subject  to  common  to  the 
proprietor  of  the  Voslurgh  farm,  of  a  part  of  the  Vosbyrgh  farm, 
produced  an  extinguishment  of  the  whole  right  of  common  for 
the  Vosburgh  farm ;  and  this  involved  the  inquiry  into  the  na- 
ture of  this  common,  and  whether  there  can  be  an  apportion- 
ment of  it.     I  proceed,  therefore,  to  examine  these  points. 

The  common  claimed  by  the  defendant,  is  admitted  to  be 
common  appurtenant,  and  it  is  gross ;  being  for  so  much  timber 
for  building  and  firewood,  as  the  farm  occupied  by  Vosburgh 
shall  have  occasion  for.     Can  such  common  be  apportioned  ? 

Upon  a  careful  examination  of  all  the  cases,  I  am  satisfied, 
*that  common  appurtenant  can  be  apportioned.  (Co.  Litt, 
122.  b.  Cro.  Car.  482.  8  Co.  156.  Hobari,  235.  5  Vin. 
17.  pi.  19.) 

The  next  inquiry  is,  whether  this  sale  to  H.  Livingston  ex- 
tinguished the  defendant's  right  to  common,  admitting  that  he 
conveyed  to  him  part  of  the  Vosburgh  farm. 

The  principle  which  runs  through  the  cases,  is  this ;  that  the 
land  which  gives  a  right  of  common  to  the  owner,  shall  not  be 
so  alienated  as  to  increase  the  charge  or  burden  on  the  land 
out  of  which  common  is  to  be  taken ;  and  that,  when  the  right 
is  extinguished  or  gone,  as  to  a  portion  of  the  land  entitled  to 
common,  it  is  extinct  as  to  the  whole ;  for  in  such  case,  com- 
mon appurtenant  cannot  be  extinct  in  part,  and  be  in  esse  for 
part,  by  the  act  of  the  parties.  Tyrringham^s  case,  (4  Co.  36.) 
is  a  very  leading  case,  and  it  only  requires  to  be  understood  to 
command  respect.  Tyrringham  was  seised  of  a  house,  44 
acres  of  land,  7  acres  of  meadow,  and  2  acres  of  pasture,  to 
which  house  and  lands  a  right  of  commons  was  attached,  of 
pasture  for  oxen,  &c.  as  well  in  30  acres  of  the  same  town,  on 
which  John  Pickering  was  seised,  as  in  40  acres  of  which 
Boniface  Pickering  was  seised.  Boniface  Pickering  being 
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seised  of  the  40  acres,  purchased  to  him  and  his  heirs  the  44     ''^^"^^i^'io 
acres  of  land,  7  acres  of  meadow,  and  2  of  pasture,  which  Tyr-  J^^»||^ryj^ 
ringhnm  owned,  to  which  the  right  of  common  belonged  ;  and    Livingston 
thus  became  seised,  by  uniting  in  himself  the  lands  entitled  to  tkn  BkoKri 
common,  and  40  acres  subject  to  common ;  and  he  demised 
the  lands  entitled  to  common  to  one  Pheasant,  who  put  into 
the  30  acres  belonging  to  John  Pickering,  two  cows,  to  use  the 
said  common.     For  driving  out  these  cows,  an  action  of  tres- 
pass was  brought,  and  it  was  resolved,  that  the  common  was 
appurtenant ;  and  it  was  adjudged,  that  by  the  said  purchase, 
all  the  common  was  extinct,  on  the  ground  that  common  ap- 
purtenant could  not  be  extinct  in  part,  and  in  esse  in  part,  by 
the  act  of  the  parties;  hut   thp  ronrt  Histingruished  between 
common  appendant  and  common  appurtenant. 

In   fVild^s   Case,  (8   Co,   156.)   Tyrringham^ s  case  was  re- 
cognized to  be  law,  and  the  distinction  was  taken  between 
•common  appendant  and  common  appurtenant.     (See  also  5         [  *  27  ] 
Vin.  17.  pi.  19.) 

If,  then,  it  shall  be  proved,  that  if.  Livingston  is  seised  of 
part  of  the  land  subject  to  common ;  and  has  purchased  of  the 
defendant  part  of  the  land  entitled  to  common,  the  same  con- 
sequence results.  There  would  be  an  extinguishment  of  the 
right  of  common  in  part,  by  the  unity  of  title  in  one  and  the 
same  person,  to  part  of  the  land  entitled  to  common,  and  a 
part  of  the  land  out  of  which  common  is  to  be  taken,  and  then 
the  principle  applies,  that  if  common  appurtenant  be  extinct 
in  part,  it  is  entirely  gone. 

I  cannot  find  that  the  doctrine  of  TyrringhavfC s  case  has 
ever  been  overruled ;  on  the  contrary,  the  principle  on  which  it  is 
grounded  has  been  recognized.  Thus,  in  Rotherham  v.  Green, 
{Cro,  Eliz,  593.)  Rampton^s  case  was  recognized  as  good 
law,  in  which  it  was  adjudged,  that  where  one  having  common 
in  a  great  field,  wherein  many  more  had  land,  purchased  an 
acre  from  one  of  them,  the  common  was  extinct.  All  the 
cases  in  which  it  is  held,  that  common  shall  be  extinct,  by 
alienating  part  of  the  land  entitled  to  common,  or  by  purchasing 
the  lands  in  which  common  is  to  be  taken,  proceeded  on  this 
principle,  that  injustice  shall  not  be  done  to  the  owners  of  land 
subject  to  common. 

In  the  case  under  consideration,  if  Henry  Livingston  ac- 
quired a  right,  by  purchasing  part  of  the  Voshurgh  farm,  to  take 
common  of  hedge-bate,  his  interest  would  induce  him  not  to 
take  it  out  of  his  own  land,  subject  to  common ;  and  thus  an 
additional  burthen  might  be  thrown  on  the  owners  of  the  other 
part  of  the  lands  out  of  which  common  was  to  be  taken. 

Had  the  defendant  sold  part  of  the  Vosburgh  farm  to  a 
stranger,  this  could  not  have  happened,  and  in  such  case  there 
might  be  an  apportionment. 

-The  case,  therefore,  wholly  turns  on  the  fact,  whether 
H.  Livingston  purchased  any  part  of  the  Vosburgh  farm.     If 
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j^LBANYj^  he  did,  the  defendant's  right  is  wholly  extinct ;  if  he  did  not, 

^^^Z--^^  ^6"  it  is  not  extinguished. 

LiTiKG8To»        •There  must  be  a  new  trial,  with  costs,  to  abide  the  event. 


Potts. 


New  trial  granted. 


Livingston  against  Potts. 

Where  a  ics-  /  THIS  was  an  action  of  trespass,  quare  clausumf regit,  whicli 
for  life'  or^'P  was  tried  at  the  Columbia  circuit,  in  September,  1816. 
au:er  vie,  ac>  jhc  plaintiff  derived  his  title  to  th^  locus  in  quo,  wliich  was 
"unSerorapnuit  a  picce  of  unincIose"J"wo'6dTand,  situate  in  the  manor  of  Liv- 
in  fee  oi  ihe  incrstcn,  from  his  father,  Robert  Livingston,  who  was  the  pro- 
iiiisAvuK'any  prlctor  of  the  whole  manor ;  the  defendant's  trespass  consisted 
^Uw  oKJ^e*^  in  cutting  and  carrying  away  several  loads  of  firewood.  The 
is  a  surmicicr  defendant,  having  pleaded  the  general  issue,  with  notice  of  jus- 
in  jaw,  or  an  tificatiou,  nroduccd  a  lease  from  Robert  Liviw^ston  to  Jerry 

implied  surrrii'     ^.  »    r'  *  ^  \       n     r  « -,^r^     ^      ^  i*  *•  "^ 

dcr  of  ii:  ami  iStever,  cxccutcd  the  10th  of  June,  1788,  for  two  hves,  of  a 
icase"U[^"ihe  ^^^^  ^^  ^^^  manor  of  Livingston;  "  with  estovers  for  fencing 
icUec  a  ri^ht  of  and  buildings  for  the  said  farm,  and  fuel  for  one  family,  from 
o?hcMands  ^of  ^^^^  parts  of  Said  manor  as  are,  or  shall,  from  time  to  time, 
the  lessor,  and  remain  waste  and  unimproved."  The  lease  came  to  the  de- 
grauied  "y^ihe  fondant  by  rcgular  assignment,  and  one  of  the  lives  was  still 
second  lease,  iu  csse.  To  repel  the  defendant's  justification,  it  was  proved, 
eSin^S  by  ^^  ^^^  V^^^  ^^  ^^^  plaintiff',  that  fValter  T.  Livingston,  who 
Uie  surrender,  had  bocomc  entitled  to  the  reversion  of  the  farm  leased  to 
si^  v^*"7?n  Stever,  on  the  1st  of  May,  1809,  executed  to  the  defendant  a 
Broeck,'  ante,  ncw  leasc  of  the  farm  for  three  lives,  excepting  ten  acres, 
**•  ^*'  which  were  reserved  to  the  lessor.     The  new  lease  contained 

twelve  acres  of  wood  land,  not  included  in  the  former  lease ; 
and  W.  T,  Livingston  also  conveyed  to  the  defendant,  in  fee 
simple,  twelve  acres  of  the  premises  comprised  in  the  lease  of 
Stcver.  On  the  twelve  acres  conveyed  to  the  defendant  in 
fee,  his  house  stands ;  and  it  was  on  that  part  of  the  farm  that 
the  house  of  Stever  formerly  stood.  The  wood  cut  by  the  de- 
fendant was  burned  in  his  house  on  the  land  which  had  been 
conveyed  to  him  in  fee. 
<  Ok  '  ®A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 

/*  ^o[  the  Court. 

JE.   M^illiams,  for  the  plaintiff. 

Van  Buren,  (Attorney  General,)  contra. 

See  the  last  case,  of  Livingston  v.  Ten  BroecJc. 


f 


Per  Curiam.    The  twelve  acres  of  wood  land  mcluded  in 
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the  new  lease  to  the  defendant,  are  not  stated  to  be  waste  and    albanv, 
oninclosed ;  therefore,  tliey  do  not  appear  to  be  part  of  the  ^^""*^'  '®*^ 
commons  out  of  which  the  estovers  might  originally  have  been  ^"lktmaiT"' 
taken,  under  the  lease  to  SUver:  so  that  the  question  which       .  ""', 
arose  in  the  case  of  Livingston  v.  Ten  Broeck,  does  not  arise         ***^ 
here.     We  are,  however,  clearly  of  opinion,  that  accepting  a 
new  lease,  bv  deed,  from  the  reversioner,  for  the  same  prem- 
ises, operated  as  a  surrender  in  law  of  the  old  lease.     Besides, 
the  defendant  not  only  accepted  a  new  lease,  but  took  a  con- 
veyance, in  fee  simple,  of  twelve  acres  of  the  premises  included 
in  the  old  lease.     Sir  Edward  Coke  {Co.  Lttt.  33S.  a.)  says, 
that  if  the  lessee  for  years  take  a  new  lease  for  years,  &c.,  it  is 
a  surrender  in  law  of  the  former  lease :  and  in  the  note  (note 
296.)  on  this  text,  the  reason  is  given ;  "  for  the  first  lease  and 
the  second  lease  cannot  subsist  togettier;  and  ttie-putio^,-  Dy 
making  a  contract  of  as  high  a  nature,  for  the  same  thing, 
tacitly  consented  to  dissolve  the  former ;  for  without  the  disso- 
hition  of  that,  the  lessor  could  not  grant  to  the  lessee  that 
interest  which  was  already  passed  from  the  lessor  to  the  lessee 
by  the  first  lease."     The  plaintiff  is,  therefore,  entitled  to 
judgment. 

Judgment  for  the  plaintiff. 


*Leyman  against  Abeel.  [  *  30  ] 

THIS  was  an  action  of  trespass  for  breaking  and  entering  ^^^  JJP®  **^ 
the  plaintiff's  close,  being  lot  No.  7,  in  the  subdivision  of  lot  of^  a  ^ract  ^r 
No.  14,  in  the  second  division  of  the  Caiskill  patent.  IiTdivlfielr  Si! 

In  1688,  the  tract  of  land,  called  the  Catskill  patent,  was  tcrcst  in  the 
mnted  to  Martin  G.  Van  Bergen  in  fee,  and  Elizabeth  Van  ^^^^''U^  3^^' 
Vyck,  for  life,  remainder  to  her  three  children  by  her  former  also  devises  To 
husband,  &  Salisbury,  in  fee.  In  1758,  Garrit  Van  Bergen,  «'J.^\  ^^^^^^ 
the  eldest  son  and  heir  of  the  patentee,  M.  G.  Van  Bergen,  mwi  in  his  wi- 
died,  leaving  five  children  and  a  grandchild,  who  was  the  f|Je"paiemf  the 
daughter  of  one  of  his  children,  then  deceased,  and  having  laitcr  devise  is 
made  his  will,  by  which  he  devised  certain  specific  lots  of  land  |J^^}h?hc  fonicr* 
in  the  Catskill  patent  to  his  eldest  son,  Martin  G.   Van  Ber-  and  is  valid  j 

and  upon  a  par- 
tition of  the  pat* 
mad  between  the  represeDtattves  of  the  original  patentees,  the  right  of  cammon  is  restricted  to  the  in- 
terest of  the  devisor. 

Bj  the  statute  of  descenU,  incorporeal  hereditaments  descend  to  all  the  childrea,dLc.of  the  intestate,  in 
the  same  manner  as  lands  and  tenements,  and  not,  according  to  the  rale  of  the  common  law  relative  to 
coparceners,  to  the  elde^it  aJone,  on  making  an  allowance  to  tne  other  coparceners  out  of  the  inheritance 
descended,  or,  if  there  were  nothing  oat  of  which  an  allowance  could  be  made,  to  all  the  coparceners  to  be 
fi^jojred  ahernalelj;  and,  therefore,  a  conveyance  of  a  right  of  common  by  the  eldest  tenant  in  common, 
or  pareener,  is  void,  but  all  the  tenants  must  join  in  the  grant. 

The  grantee  hi  fee  of  a  right  of  common,  m  gross,  and  without  number,  mav  aliene  it,  and  it  descends 
to  his  hors ;  but  it  cannot  be  aliened  in  such  a  way  as  to  give  the  entire  rignt  to  several  persons  to  be 
enjoyed  by  each  separately.  And  where  it  descends  to  several  persons  as  tenants  in  common,  or  parce- 
nert,  it  Meemt  that  it  cannot  be  divided  between  them,  but  that  there  most  be  a  Joint  eiijoyment  of  it :  nor 
ran  one  of  the  tenants  alone  convey  a  right  in  the  common,  though  they  may  jomtly  alieno  their  right. 
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ALBANY,  geriy  and  his  other  son,  William  Van  Bergen^  and  gave  them 
i^ii^^ry^^m^  each  an  undivided  moiety,  in  common,  of  his  right  in  the 
Ley  MAN  undivided  lands  in  the  patent,  reserving  certain  privileges, 
Abf.Vi  therein  afterwards  mentioned.  He  then  devised  certain  lots 
of  land  to  his  three  daughters,  Deborah,  the  wife  oi  John  Pier- 
Sony  Nelly y  the  wife  of  David  Abeel,  and  Ann,  the  wife  of 
fVillhtlmus  Van  Bergen,  and  also  to  his  granddaughter,  Anna 
BronJc.  The  will  then  contained  a  clause,  by  which  he  de- 
vised to  his  five  children  "  free  liberty  of  cutting  wood,  and 
taking  of  stone,  out  of  any  of  his  undivided  lands  comprehend- 
ed in  the  patent  or  patents  of  Catskill,  commonly  called  the 
Catskill  patent,  with  free  egress  and  regress  to  and  from  the 
same,  with  sleds,  carts,  &c.,  to  them  and  their  heirs  for  ever, 
in  common." 

In  1767,  the  residue  of  the  patent  was  divided  between  the 
claimants  under  lire"  "Original  patentees ;  and  afterwards,  on  a 
divksion  between  Martin  G.  and  JVilliam  Van  Bergen,  No.  14, 
[  •  31  ]  the  lot  containing  the  premises  in  question,  fell  to  *the  share  of 
the  latter.  In  1794,  JV.  Van  Bergen  devised  lot  No.  14  to 
his  granddaughters,  Mary  Van  Bergen,  and  Catharine  Van 
Bergen,  in  fee ;  who,  in  1795,  conveyed  the  same  to  the  plain- 
tiff, and  six  other  persons,  in  fee,  ^^  subject  to  such  right  as 
Nelly,  the  wife  of  David  Abeel,  her  heirs  and  assigns,  the  heirs 
or  assigns  of  Deborah,  the  wife  of  John  Pierson,  and  the  heirs 
and  assigns  of  Ann  Van  Bergen,  deceased,  or  any  of  them, 
now  have,  (if  any  such  they  have,)  of  cutting,  taking,  and 
carrying  away  wood  and  stone,  in  and  out  of  the  same,  by 
virtue  "of  the  la*st  will  and  testament  of  Garrit  Van  Bergen, 
deceased,  late  father  of  the  said  Nelly,  Deborah,  and  Ann" 
In  May,  1798,  the  grantees  in  the  last-mentioned  deed  made 
partition,  by  which  the  premises  in  question  fell  to  the  share 
of,  and  were  released  to,  the  plaintiff. 

Nelly  Abeel  died  about  the  year  1809,  and  David  Abeel, 
her  husband,  about  the  year  1812.  They  left  four  children, 
of  whom  Anthony  Abeel  was  tlie  eldest.  In  April,  1817,  An- 
thony Abeel  conveyed  his  right  to  cut  wood  and  carry  away 
stone  to  the  defendant,  who,  claiming  under  that  conveyance, 
entered  the  premises  in  question,  and  cut  and  carried  away 
five  loads  of  firewood. 

The  case  was  submitted  to  the  Court  without  argument. 

Spencer,  J.,  delivered  the  opinion  of  the  Court. 

1.  There  can  be  no  doubt  that  the  devise  from  Garrit  Van 
Bergen,  in  1758,  invested  his  five  children,  of  whom  Nelly 
Abeel  was  one,  with  the  right  to  cut  wood  and  take  stone  in 
his  undivided  lands,  in  the  Catskill  patent ;  and  this  right  was 
a  right  in  fee,  it  having  been  devised  to  the  devisors  and  their 
heirs  for  ever ;  nor  is  it  inconsistent  with  a  prior  devise  of  the 
lands  in  that  patent,  held  in  common,  to  his  two  sons. 

2.  Upon  die  division  of  the  patent,  the  right  of  commons 
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was  limited  to,  and  followed  the  divided  interest.     (10  Johns,  jj^^'^^jgfj, 
Rep,  414.)  v^^Ii^N^^-^^ 

3.  Abeel  and  his  wife  died  in  1810  and  ISll,  leaving  four      Leymaw 
children,  of  whom  Anthony  was  the  eldest,  and  under  him  the       abeel. 
defendant  claims,  by  a  deed  conveying  the  right  of  common, 
*which  Anthony  derived  by  inheritance  from  his  mother.  [  *  32 1 

The  real  questions  in. this  case  are,  1st.  To  whom  did  the 
right  of  commons  descend  ?  and,  2d.  Was  it  such  an  interest 
as  would  pass  by  descent  ? 

It  seems  to  be  taken  for  granted,  that  Anthony  Abeel  is  the 
heir  at  law  of  his  mother,  to  the  exclusion  of  the  other  three 
children.  This  is  a  mistake.  Under  our  statute  regulating 
descents,  (1  JV.  1?.  L.  52.  )  (a)  if  any  person  dies  seised  of  any 
lands,  tenements,  or  hereditaments,  without  devising  the  same, 
and  leaving  n^ie  than  one  person,  IcLwful  icouo^  iu  tJUo  diroot 
line  of  lineal  descent,  and  all  of  equal  degree  of  consanguinity 
to  the  person  so  seised,  the  inheritance  is  to  descend  to  such 
persons,  as  tenants  in  common,  in  equal  parts,  as  if  they  were 
all  daughters  of  the  person  so  seised.  Hereditaments  are 
corporeal  or  incorporeal ;  the  latter  includes  commons.  The 
right,  then,  of  Nelly  Abeel,  descended  to  all  her  children. 

Coke  {Co.  Liit.  164.  6.)  states  the  law  to  be,  that  a  pis- 
charie  uncertuiny  or  a  common  sans  nombre,  cannot  be  divided 
between  coparceners ;  for,  he  says,  that  would  be  a  charge  to 
the  tenant  of  the  soil.  In  the  case  between  the  Earl  of  Hunt- 
ington and  Lord  Mountjoy,  Mich.  24  and  25  o(  EUz,  {Godbolt, 
17.)  the  facts  were,  that  Lord  Mountjoy,  seised  of  the  manor 
of  Uanfordy  in  fee,  bargained  and  sold  the  same  to  one  Brown, 
in  fee,  with  a  proviso,  and  Brown  covenanted  with  Mountjoy, 
his  heirs  and  assigns,  that  he,  his  heirs,  and  assigns,  might  dig 
for  ore  on  the  lands,  and  turf  also,  for  the  making  of  alum ; 
and  it  was  resolved,  among  other  points,  that  Lord  Mountjoy 
might  assign  his  whole  interest  to  one,  two,  or  more ;  but  if 
there  be  two  or  more,  they  could  make  no  division  of  it,  but 
must  work  together  with  one  stock,  and,  therefore,  if  such  an 
uncertain  inheritance  descend  to  two  coparceners,  it  cannot 
be  divided  between  them. 

Shephard  (Toitchs.  238.)  says,  that  if  a  common  in  gross, 
and  without  number,  be  granted  to  a  man  and  his  heirs,  it 
seems  this  is  not .  gmntable  over  to  another.  This  opinion 
may  be  questioned;  but  the  decision  in  the  case  of  Lord 
Mountjoy  is  undoubted  law ;  for  the  right  to  cut  wood  and 
*take  stone,  is  intended  to  be  a  personal  right,  and  although  [  *  33  J 
descendible  and  alienable,  it  never  could  be  enlarged  by  the 
grantor  in  such  a  way  as  to  defeat  the  intention  of  the  devisor, 
by  imparting  the  entire  right  to  several  persons,  to  be  enjoyed 
by  each. 

CoJce  {Co.  Litt.  165.  a.)  puts  the  case,  by  inquiring  what 
shall  become  of  their  inheritances  when  they  descend  to  co* 
(a)  112.  5.751. 
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ALBANY,     parcenei-s.      He  says,  it  appeareth,  that  regularly  the  eldest 

'^^^^^^^m^  shall  have  the  reasonable  estovers,  common  of  pischary  corrodies 

Dob         uncertain,  &c.,  and  the  rest  shall  have  a  contribution,  that  is, 

Halsxt       ®^  allowance  of  the  value  in  some  other  of  the  inheritance. 

He  inquires,  if  the  ancestor  left  no  inheritance,  to  give  any 

thing  in  allowance,  what  contribution  or  recompense  shall  the 

younger  coparceners  have  ?    He  answers,  that  if  the  common 

be  uncertain,  then  one  coparcener  shall  have  it  for  a  lime,  and 

the  other  for  the  like  time,  whereby  no  prejudice  can  grow  to 

the  owner  of  the  soil. 

This,  however,  I  apprehend,  would  not  be  the  case  here, 
since  our  statute  of  descents ;  for  it  has  been  already  shown, 
tliat  the  right  devised  to  Nelly  Abeel  is  an  incorporeal  heredit- 

ament*  and.J>otli.si>ecies  of  hereditaments  must  descend  to  all 

the  coparceners ;  so  Ihat,  if  it  appeared  in  this  case,  which  it 
does  not,  that  the  common  ancestor,  Nelly  Abeel,  transmitted 
other  inheritances ;  still  our  statute  has  produced  an  alteration 
in  the  common  law,  that  the  eldest  shall  take  the  whole  com- 
mon, making  a  recompense  to  the  younger  coparceners. 

The  consequence  is,  that  Anthony  Abecl  could  not,  alone, 
alicnc  this  right  of  common,  and  the  defendant  could  acquire 
no  right  to  enter  and  cut  wood  on  the  lands  subject  to  th^i 
right  of  common  ;  he  is,  therefore,  a  trespasser,  and  tlie  plain 
till'  is  entitled  to  recover. 

Judgment  for  the  plaintiff. 


1*34] 


*DoB  &  Dob  against  Halsey. 


partner  deUv!  JHIS  ,was  an  action  of  assumpsit  brought  to  recover  the 
era  partncrehip  price  of  a  Certain  quantity  of  timber  sold  and  delivered  by  the 
ZS''V«on*)  plaintiffs  to  the  defendant.  The  defendant  pleaded  nan- 
who  receives  itj  ossumpsit,  with  uotice  of  set-off;  and  the  cause  was  tried  be- 
.'""^nc«hip  fo"^®  Mr.  J.    Van  Ness,  at  the  New-YorTc  sittings,  in  July, 

pnipcrty,        in    1817. 

Ci?"'in"dividtwi  A  raft  of  timber,  of  which  the  timber  in  question  was  part, 
debt;  in  an  ac-  was  purchased  of  the  original  owner  by  George  Moore,  and 
ne^*'4^*iSil*tjIe  ^as  paid  for  by  the  plaintiffs,  partly  in  cash,  and  partly  in 
F'^j.difor  of  the  their  own  notes.  A  receipt,  dated  May  27th,  1815,  was  given 
Dcr!  for"hcpri?e  *^y  ^^®  ^^^^^^  '»  ^hich  the  cash  and  notes  were  expressed  to 
Clilt^oTih  ***^  he  received  of  the  plaintiffs.  An  agreement,  dated  the  2l8t 
partner  is  no  "a  ^/  ^^^Vy  1815,  was  produced  in  evidence,  between  the  plain- 
defence,  or  set-  tiffs  of  the  one  part,  and  Moore,  of  the  other;  by  which  Moort 
UieiSe«.      covenanted  to  superintend  the  saw-pits  and  lumber-yard  of  the 

Where     one 
jierson  advances  fund«  for  carr>w  on  trade,  and  another  furnishes  his  personal  services,  for  which  be  it 
to  receive  a  proportion  of  tte  profits,  there  is  a  partnership  existing  between  them,  both  as  reguds  tbc^ 
partnere  themselves  and  third  persons.  r  r  -»  t  & 

Li  an  action  for  the  breach  of  a  contract  relative  to  the  partnership  concerns,  if  all  the  partners  do  nol 
join  as  plaintifis  in  the  suji,  the  nonjoinder  of  the  other  partners  is  a  groond  for  a  nonsuit  at  the  trial 
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fhintifby  for  one  year,  in  considemtion  of  his  receiving  one-     ALBanv, 
third  part  of  the  net  profits.     It  was  generally  understood,  ^.^^^^^^ 
that  Moore  was  a  partner  with  the  plaintilfe.     Before  the  raft        0ob 
was  removed,  M^are  delivered  part  of  the  timber  to  the  defend-      ^J'^^ 
ant.     Upon  this  testimony,  the  defendant  moved  for  a  nonsuit,        ^^'^*'^' 
on  the  ground,  1.  That  there  was  not  sufficient  proof  that  the 
timber  belonged  to  the  plaintiffs ;  and,  2.  That  the  plaintiffs 
and  Moore  were  partners,  and  should  have  joined  in  the  action  ; 
or,  3.  If  they  were  not  partners,  and  the  plaintiffs  were  the 
owners  of  the  timber,  the  action  should  have  been  trover.     But 
the  judge  overruled  the  motion. 

It  was  proved,  on  the  part  of  the  defendant,  that  Moore 
was  indebted  to  bim  on  a  note,  for  about  four  hundred  and 
thirty-seven  doHars,  which  having  boron  prQtcotod,  M^^s^  vXK>i.- 
ed  to  pay  it  in  timber;  and  the  defendant,  as  the  only  means 
of  obfetining  payment,  Moore^s  circumstances  being  bad,  ac- 
cepted the  offer.  The  timber  in  question,  estimated  at  482 
dollars  and  50  cents,  was,  accordingly,  delivered  to  the  defend- 
ant, who  paid  Moore  the  difference  between  the  *price  of  the  [  *  35  ] 
timber  and  the  amount  of  the  note,  in  cash.  A  verdict  was 
taken,  subject  to  the  opinion  of  the  Court,  for  the  plaintiffs, 
for  the  price  at  which  the  timber  was  sold  by  JWborc,  with 
interest. 

Slossorty  for  the  pkintiC  I.  The  first  question  is,  whether 
C  Moore  was  a  partner  with  the  plaintiffs  ?  A  participation 
m  the  profits  would,  no  doubt,  make  him  liable  as  to  third 
persons,  who  trusted  the  firm.  But,  as  between  the  parties 
themselves,  the  question  is,  whether  G.  M.  had  any  interest 
or  property  in  the  partnersMp  effects.  In  Hesketk  v.  Blanch-- 
ardj  (4  East,  144.)  where  the  defendant,  who  bad  neither 
money  nor  credit,  offered  the  plaintiff,  that  if  he  would  order 
certain  goods  to  be  shipped,  on  a  joint  adventure,  he  should 
have  half  the  profits  for  his  trouble,  and  the  plaintiff  lent  his 
credit,  and  ordered  the  goods  on  their  joint  account :  It  was 
held,  that,  although  as  to  third  persons,  this  was  a  partnership  ] 
yet,  as  between  the  parties  themselves,  it  was  nothing  more 
than  an  agreement  for  compensation  for  trouble  and  credit; 
and  that,  therefore,  an  action  would  lie  by  the  plaintiff  against 
the  defendant  to  recover  his  share  of  the  profits.  Lord  EHen- 
barmigh  adopted  the  distinction  taken  by  Lord  Chief  Justice 
Ejre,  in  Waugh  v.  Carver,  (2  ff.  Bl  285.  246.)  The  same 
distinction  was  recognized  by  this  Court,  in  Muzzy  v.  Whitney ^ 
(10  Johns,  Rep.  226.)  on  the  authority  of  the  case  of  HesJceth 
V.  Blanchard, 

2.  It  is  clear,  that  the  defendant  obtained  this  property  tor 
the  express  purpose  of  procuring  payment  of  the  debt  due  to 
him  by  Moore ;  and  he  had  ^ood  reason  to  believe  that  the 
tunber  belonged  to  the  plaintiffs.  It  is  a  case,  then,  of  firaud- 
ulently  obtaming  the  property  of  the  plaintiffs;  and  the  ques- 

VoL.  XVL  5  S3 
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ALBANY, 

Jaooary,  1819. 
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tion  arises,  whether  assumpsit  or  trover  is  the  proper  action. 
Where  a  person  comes  into  possession  of  goods,  to  which  he 
has  no  right,  and  sells  them,  the  owner  may  waive  the  iorty 
and  bring  assumpsit  to  recover  the  price  or  value  of  the  prop- 
erty. (Lamine  v.  Dorrellyji  Lord  Raym.  1216.  Kitchen  v. 
CampbeU,  3  Wils.  304.     Hussey  v.  FiddaU,  12  Mod.  324.) 

*3.  Unless  the  defendant  can  show,  that  the  payment,  by 
the  note  of  M,  was  a  valid  payment,  the  plaintiffs  must  re- 
cover. Affirming  the  sale,  by  this  form  of  action,  does  not 
prevent  the  plaintiffs  from  disaifirming  the  payment.  A  fraud- 
ulent payment  is  no  payment  in  law.  In  Browne  v.  Robinson, 
(2  Caincs'  Cases  in  Error y  341.)  it  was  decided,  that  where 
goods  are  purchased  from  a  factor,  knowingly,  with  intent  to 
set  off  against  thpi  fofinr  n  demand  which  the  purchaser  has 


[•37] 


against  the  factor^  the  principal  may  bring  an  action  as  on  a 
sale  made  immediately  oy  himself,  against  the  purchaser ;  such 
a  purchase,  made  solely  with  intent  thereby  to  obtain  payment, 
or  security,  for  a  debt  from  the  frictor,  being,  as  against  the 
principal,  fraudulent.  So,  in  Allison  v.  MatthieUy  (3  Johns. 
Rep.  235.)  it  was  decided,  that  where  there  has  been  any 
fraud  or  collusion  on  the  part  of  the  purchaser,  in  order  to  get 
possession  of  the  property  of  the  plaintiff,  it  vitiates  and  avoids 
the  sale.  {Van  Cleef  v.  Fleet,  15  Johns.  Rep.  151.  S.  P.) 
In  Wells  V.  Masterman,  (2  Esp.  N.  P.  Rep.  731.)  Lord  Kenyon 
ruled,  that  if  a  man  deals  with  one  partner  only,  and  draws  a 
bill  on  the  firm,  on  account  of  such  separate  debt,  he  is  guilty 
of  fraud,  and  the  acceptance,  while  in  his  hands,  made  by  that 
partner,  would  be  void. 

X>.  £  Jones,  contra.  There  was  no  allegation  or  pretence, 
at  the  trial,  of  any  fraud  on  the  part  of  the  defendant ;  nor  is 
there  any  thin^  in  the  case  to  warrant  the  suggestion.  It  can- 
not, therefore,  DC  made  the  ground  of  argument  here. 

1.  The  action,  if  the  plaintiffs  have  any  right  of  action  at 
all,  is  misconceived.  It  should  have  been  trover,  not  assump- 
sit.  It  is  true,  that  where  there  is  a  contract,  connected  with 
a  tort,  the  tort  may  be  waived,  and  the  contract  resorted  to ; 
not  so,  where  there  is  a  mere  tort,  and  no  contract  whatever. 
If  a  defendant  has  agreed  with  the  plaintiff's  servant  to  pay 
half  price  for  goods,  which  the  servant  is  to  have  for  his  own 
use,  assumpsit  will  not  lie,  for  no  contract  arises  to  the  plaintiff. 
He  might,  as  BuUer,  J.  observes,  as  well  bring  assumpsit 
against  one  who  steals  his  goods.     {BuUer^s  N.  P.  130.) 

*2.  There  was  not  sufficient  evidence  to  show  that  the  timber 
was  the  property  of  the  plaintiffs. 

3.  The  plaintiffs  and  Moore  were  partners,  and  the  action 
cannot,  therefore,  be  maintained  by  the  plaintiffs  alone. 
(Grace  v.  Smith,  2  Wm.  Bl  Rep.  9^.  Dry  v.  Boswell,  I 
vamp.  N.  P.  Rep.  329.)  The  cases  cited  by  the  defendant's 
counsel,  show  that  they  were  partners,  in  regard  to  third  per* 
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sons,  at  least   If  so,  they  must  all  join  in  the  action,  for  third  pei      Albany, 
sons,  or  the  world  at  large,  have  a  right  to  insist  on  their  bringing   '^^I^J-!^ 
their  actions  properly,  or  in  the  name  of  all  the  partners. 

4.  If  Moore  was  a  partner,  then  the  receipt  given  by  him  to 
the  defendant,  was  a  sufficient  discharge  for  me  price  of  the 
timber.  The  cases  cited,  merely  show,  that  where  one  partner 
purchases  goods  for  his  own  private  use,  though  in  the  name 
of  the  firm,  and  that  known  to  the  seller,  it  is  not  a  partner- 
ship debt  One  partner  may  apply  the  partnership  funds  to 
the  payment  of  his  own  separate  or  private  debt  If  A.  and 
B.  are  partners,  and  C.  owes  them  a  sum  of  money,  and  A. 
gives  C.  a  receipt  in  full,  upon  setting  off  a  private  debt  due 
by  himself  to  C,  this  will  be  a  bar  to  a  suit  by  the  partners, 
a^nst  C,  for  the  partnership  debt  (Henderson  and  Smith  v. 
mid,  2  Coin®.  N.  F-  /^p.  561.) 

Again ;  Moore  having  the  sole  conduct  and  management  of 
the  business,  his  settlement  with  the  defendant  must  be  con- 
clusive. If  h^  acted  merely  as  agent,  and  the  defendant  did 
not  know  it,  he  had  a  right  to  set  off  his  demand.  (George  v. 
Clagget,  7  Term  Rep.  354.) ' 

Slosson^  in  reply,  said,  that  the  case  did  present  the  question 
of  fraud.  It  is  like  the  defendant  colluding  with  a  discarded 
servant  to  obtain  satisfection  of  his  debt.  In  Sheriff  v.  Wilkes 
and  others,  (1  East,  48.)  where  the  plaintiff  knowingly  drew  a 
bill  upon  three  partners,  for  the  amount  of  a  debt  due  to  him 
from  two  of  them,  before  the  third  was  admitted  into  the  con- 
cern, and  which  was  accepted  in  the  partnership  name,  with- 
out the  knowledge  or  assent  of  the  third  partner,  the  ac- 
ceptance was  held  to  be  firaudulent  and  void  as  against  the  third 
partner.  And  in  Hope  v.  Oust,  cited  in  that  case,  Lord  Mans- 
field defines  *cotin  to  be  a  contrivance  between  two  to  defraud  [  •  38  J 
or  cheat  a  third. 

The  question  is,  cannot  the  plaintiffs  affirm  the  contract 
made  with  M,  and  bring  assumpit  to  recover  the  price  of  the 
timber?  The  defendant  having  knowingly  dealt  with  jif.,  as 
the  agent  of  the  plaintiffs,  is  estopped  to  deny  that  he  was 
their  agent  The  very  object  of  the  transaction  was  to  obtain 
satisfection  or  security  for  the  debt  due  to  the  defendant  fi-om 
Jl£,  not  for  the  purchase  or  sale  of  the  timber  in  the  regular 
course  of  trade.  It  was,  therefore,  according  to  the  doctrine 
laid  down  in  the  cases  cited,  a  fi^ud  on  the  plaintiffs. 

Spenceb,  J.,  delivered  the  opinion  of  the  Court.  Two 
questions  arise ;  1st  Whether  the  payment  for  the  timber  by 
the  defendant  to  G.  Moore,  by  giving  up  a  note,  which  the  de- 
fendant held  against  him,  under  the  circumstances  of  the  case, 
exonerates  the  defendant  firom  any  further  liability  to  die  plain- 
tiff? 2d.  Whether  this  suit  can  be  sustained  by  the  plain- 
tiffs alone  ? 
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ALBANY,  1.  This  Court  has  decided,  in  several  cases,  that  where  a 
^^^^^I^^J^  note  is  given  in  the  name  of  a  firm,  by  one  of  the  partners, 
for  the  private  debt  of  such  partner,  and  known  to  be  so,  by 
the  persoD  taking  Uie  note,  tiie  other  partners  are  not  bound 
by  such  note,  unless  they  have  been  previously  consulted,  and 
consent  to  the  transaction,  (a)  {Livingston  v.  Hasiie  fy  Par 
trick,  2  Caints,  246.  Lansing  v.  Gaine  fy  Ten  Eyck,  8  JoJw. 
Rep.  300.  Livingston  v.  Roose^eUy  4  Johns.  Rep.  25L)  In 
Ridley  and  another  v.  Taylor^  (13  East,  175.)  the  Court  of 
King's  Bench  held,  that  if  one  partner  draw  or  endorse  a  bill 
in  the  name  of  the  partnership,  it  will,  pritaa  faciey  bind  the 
firm,  although  passed  by  one  partner  to  a  separate  creditor,  in 
discharge  of  his  private  debt,  unless  there  be  covin  between 
ctinK  fi^p5.rntP  r^fthtftr  find  creditor,  or,  at  lea^t,  the  want  of  au- 
thority, either  express  or  implied,  m  the  debtor  partner,  to  give 
the  security  of  the  firm  fi>r  his  separate  debt. 

The  only  difference  between  the  decision  of  this  Court  and 
that  of  the  King's  Bench  consists  in  this :  We.  require  the 
[  *  39  ]  sepamte  creditor  who  has  obtained  the  partnership  paper  *for 
the  private  debt  of  one  of  the  partners,  to  show  the  assent  of 
the  whole  firm  to  be  bound.  The  rule  of  the  King's  Bench 
throws  the  burthen  of  avoiding  such  security  on  the  firm,  by 
requiring  them  to  prove,  that  the  act  was  covinous  on  the 
part  of  the  partner,  for  whose  private  debt  the  paper  of  the 
firm  was  given,  by  showing  that  it  was  done  without  the 
knowledge,  and  against  the  consent,  of  the  other  paxtners,  and 
that  the  fact  was  known  to  the  separate  creditor  when  he  took 
the  paper  of  the  firm,  (b) 

I  can  perceive  no  substantial  difference  whether  the  note  of 
a  firm  be  taken  for  a  private  debt  of  one  of  tlie  partners,  by  a 
separate  creditor  of  the  partner  pledging  the  security  of  the 
firm,  and  taking  the  property  of  the  firm  upon  a  purchase  of 
one  of  the  pcu'tners,  to  satisfy  his  private  debt.  In  both  cases, 
A  the  act  is  equally  injurious  to  the  other  partners;  it  is  taking 

^  '  their  common  property  to  pay  a  private  d^bt  of  one  of  the 

partners. 

The  facts  in  this  case  show,  that  the  defendant  not  only 
knew  that  this  was  partnership  property,  but  that  he  had  every 
reason  to  believe  that  the  other  partners,  had  they  been  in- 
formed of  the  sale  of  the  timber  to  pay  Moor^^s  private  debt, 
would  have  objected  to  it ;  for  it  is  evident,  that  Moore  was 
a  man  of  very  little  property,  and  the  defendant  took  the  tim- 

(aj  Nor  can  one  partner,  even  dariq^  the  existence  of  the  partnenhip,  release 
a  oeDt  due  from  tiie  firm,  in  consideration  of  a  debt  daeih>mauDMlf  indlTidoal- 
]y.  (6Vain  ▼.  Cadwdlf  5  Caiceit,  480.)  Bnt  when  the  oontidezatioa  of  the  re- 
1mm  is  not  the  iodiyidual  debt  of  the  partner  releasing ,  and  when  hit  acts  do  not 
amount  to  an  assignment  of  his  interest  in  the  debt,  released,  the  releeee  of  one 
pawner  will  be  binding  upon  the  fuode.  Brum  t.  Marpiand,  l7  J.  R,  58.  Mur- 
rmf  Y.Mumfordyiih 

(b)  Le  Roy  v.  Johnaon^  2  PeUrt's  R,  197.  Fwft  ▼.  SMnBy  l9J(Ans.  Rep.  15a 
WilUdTM  T.  Walhridge,  3  WauUWs  R,  417. 
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her  for    fear    of  whoUv  losing   his    debt.      It    is    equally     Albany. 
clear,  tliat  the  plaintiffs  furnished  Moore  the.  meajis  of  buying  ^.^^  ^^^'•^' 
the  timber^  and  by  advatioing  their  money  and  notes  to  pay 
for  it.  ^ 

When,  therefore,  the  defendant  purchased  the  timber,  he 
became  the  debtor  of  the  plaintiffs,  and  that  debt  cannot  be 
cancelled  by  setting  off  a  debt  due  from  Moore  to  the  defend- 
ant. 

Had  Moore  paid  the  defendant  the  debt  due  to  him,  in 
money  which  he  had  taken  out  of  the  partnership  fund,  it 
would  have  presented  a  different  question.  Such  a  payment 
would  have  been  valid,  in  the  absenee  of  all  proof,  that  the 
defendant  knew  that  the  money  of  the  firm  had  been  thus 
misapplied.  In  such  a  case,  there  would  bo  ground  for  pro 
suming,  that  the  tran^atotion  was  fair,  and  that  the  debt  had 
been  paid  out  of  the  private  funds  of  the  partner  indebted.  In 
tins  case,  there  can  be  no  such  presumption,  *for  there  can  be  (  *  40  ] 
no  doubt,  that  the  defendant  knew  that  Moore  was  paying  his 
private  debt  with  the  partnership  prc^ierty. 

2.  As  to  the  second  point ;  it  does  not  admit  of  a  doubt^ 
that  O.  Moore  wag  a  partner  with  the  plaintiffs.  The  ar- 
ticles do  not  provide  for  the  advancing  money  by  the 
plaintiffs  to  make  the  purchases  of  timber.  Admitting,  how- 
ever, that  the  agreement  authorizes  that  inference,  Moore  was 
to  furnish  an  equivalent  for  that,  by  his  personal  services  in 
saperintending  the  8aw-pit  and  lumber-yard ;  and  he  was,  in 
consideration  of  his  services,  to  receive  one  third  of  the  net 
profit  Now,  it  is  a  very  clear  proposition,  that  he  who  is  to 
take  a  part  of  the  profits  indefinitely,  shall,  by  operation  of 
law,  be  made  liable  to  losses;  upon  the  principle,  that  by 
taking  part  of  the  profits,  he  takes  from  the  creditors  a  pcu-t  of 
that  fond  which  is  the  security  for  the  payment  of  their  debts. 

i  Green  v.  Smith,  2  BL  Rep.  998.     Waugh  v.  Carver,  2  H. 
».  245.    4  East,  144.) 

There  may  be,  and  some  of  the  case^  cited  admit  the  posi- 
tion, a  portneirship,  as  respects  third  persons,  when  the  trans- 
action would  not  be  such  a»  between  the  partners  them- 
selves. This  is  not  such  a  case;  here  is  a  full,  clear,  and 
decided  partnership,  aa  regards  the  partners  themselves,  as  well 
as  third  persons.  It  is  essentially  different  from  the  case  of 
Muzzy  V.  Whitney,  (10  Johnt.  Rep.  226.) 

If  G.  Moore  is  to  be  regarded  as  a  partner  with  the  plain- 
tiffs, and  would  be  liable  for  all  the  debts  contracted  during 
the  existeiiee  of  the  copartnership,  which  I  consider  perfect^ 
clear,  then  he  oo^ht  to  have  been  joined  in  the  suit ;  for,  in 
actions  arising  ex  contractu^  where  the  legal  interest  is  joint, 
those  in  whom  such  interest  is  vested,  must,  if  living, 
join  in  an  action  for  the  breach  of  such  contract;  and 
the  objection  may  be  made  upon  the  trial,  as  a  j^ound  of  non- 
loit,  upon  the  general  issue,  if  it  appears  that  tnel-e  b  anothe)^ 
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ALBANY,     I  ,^on  living,  not  made  a  party,  who  has  a  joint  interest  in  the 

^^^;2;^[;J^'  contract.     (1  Chitty  PL  6,  7.)     If  the  feet  appears  on  the  face 

Lthch       o{  the  declaration,  it  is  good  cause  for  arresting,  or  reversing 

IUt;;l,>..    the  judgment,  (a)  *    r  .  ..,  ;* 

,  Judgment  of  nonsuit. 

(a)  A  dormant  partner  need  not  bejoinedaaplainliffin  an  action  on  a  contract, 
with  a  defendant  who  did  not  deal  with  him,  or  know  him  in  the  transaction 
aarkstm  r.  Carter,  3  Omen,  84.  See  alao  KeUy  v.  HurUturt,  5  Cowen,  5.^ 
TTie  same  rule  obtains  in  Courto  of  Equity.    Hawley  ▼.  Cramer,  4  Cotcen,  718. 


[#41 J  *James  Lynch  against  Reynolds. 

If  the  bolder  THIS  was  an  action  of  assumpsit,  for  money  paid  by  tb« 
comixIaiS^wUb,  plaintiff,  to  the  use  of  the  defendant,  who  pleaded  the  general 
aod  discharge'  issuc,  with  uotico  of  his  discharge  under  the  insolvent  act, 
SLeT£''caS'  passed  the  3d  of  April,  1801.  The  cause  was  tried  before 
not  aAerv%ards  Mr.  J.  Yates,  at  the  NeW'Yorlc  sittings,  in  April,  1818,  when 
othePpartics^io  &  vcrdict  was  taken  for  the  plaintiff,  subject  to  the  opinion  of 
Uie  biiTor  note,  the  Court,  ou  a  case  containing  the  following  fects  : 
fece?vin"^^  In  September,  1807,  the  defendant  bought  of  D.  Lynch,  jun., 
Uai  paymcnu  173  barrels  of  flour,  amounting  to  1,161  dollars,  at  four  months' 
ceptor  OTuiakl  Credit;  and,  in  about  a  month  thereafter,  D.  X#., jun.,  received 
er,  without  re-  the  defendant's  note  for  the  purchase  money,  which  having 
does^Dot  affect  endorsed,  he  procured  it  to  be  discounted  at  the  Branch  Bank 
th*  oih'r*^a°^  ^^  ^®  l/nt/crf  States,  in  the  city  of  New-York.  Before  the 
tic«.°  er  par-  ^^^^  became  payable,  the  defendant  failed,  and  after  it  had 

nt  "of  ***ih"  ^^^  protested  for  non-payment,  it  was  taken  up  by  D.  Lynch, 
^aintiff^  sold  senr.,  for  the  honor  of  the  endorser;  D.  Lynch,  senr.,  having 
goods^  to  tiie  thus  become  the  holder  of  the  note,  assented  to  the  defendant's 
v^irh  he'took  discharge  under  the  insolvent  act,  signed  his  petition,  and 
his  promissory  made  siiHdavit  of  his  debt,  as  being  money  paid  to  the  use  of 
cured  ^t  to^  the  defendant  in  taking  up  his  note ;  and  after  the  defendant's 
Se^°"dcfaidMt  ^scharge,  I>.  Lynch,  senr.,  called  on  the  plaintiff,  who  was  the 
havmg  failed,  owncr  of  the  flour,  and  on  whose  account  it  was  sold  by  D. 
the  note   wM  Lynch, 'mn,,  as  his  a^nt,  for  the  amount  of  the  note,  wliich 

taken  ap  by  B.     ,  •'      ,  '.•»    ,    '       ,  ,        y^        ?  .       i     i  ^ 

forthehouorof  the  plamtiti  paid  to  him,  and  received  the  note. 

^ndam  a^  ihS      ^^'^  ^^®®  ^^  Submitted  to  the  Court  without  argument. 

for  his  discnaree 

vSnrl!^,  Md  -P^  Curiam.  The  single  point  in  this  case  is,  whether  D. 
n.becameape-  Lynch,  the  elder,  after  becoming  a  petitioning  creditor,  for  the 
[*42]         discharge   of  the  defendant   under   the   insolvent   act,  *and 

titioning    cred- 
itor, for  the  a- 

mount  of  the  note  which  he  had  taken  up.  AAer  the  defendant's  discharge,  the  plaintiff  paid  B.  the 
amount  of  the  note^  and  brought  an  action  against  the  defendant,  for  money  paid  to  nis  use.  Held,  that 
B.  by  petitioning  with  the  defendant,  and  thus  undertaking  to  discham  him  from  the  debt,  released  the 
other  parties  to  the  note,  and  that,  therefore,  the  plaintiff^s  payment  of  the  amount  of  the  note  to  B.,  was 
in  his  own  wrong,  and  gave  him  no  right  of  action  against  the  maker. 
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making  an  affidavit  that  the  defendant  was  indebted  to  him,  as    ALBANY, 
for  so  much  pdd  for  the  use  of  the  defendant,  could  afterwards  ^y^^^^lJ^ 
resort  to  the  plaintiff,  and  compel  him,  legally,  to  pay  the  money  ^"^"-^ 

advanced  to  take  up  the  note  drawn  by  the  defendant  ?  We 
are  of  opinion,  that  the  payment  made  by  the  plaintiff  to  D. 
Lijnchj  senior,  was  made  in  the  plaintiff's  own  wrong,  and  that 
it  could  not  have  been  enforced  at  law  ;  and,  therefore,  cannot 
be  the  basis  of  a  suit  against  the  defendant. 

It  is  a  settled  principle,  that  if  the  holder  of  a  bill  or  note, 
compounds  with  the  acceptor  or  the  maker,  without  the  assent 
of  the  other  parties  to  it,  he  thereby  releases  them  from  their 
liability.  Taking  a  sum  of  money  in  part  payment  of  the  debt, 
and  accepting  a  dividend,  would  not  produce  the  same  effect ; 
for  these  acts  are  advantageous  to  the  other  parties.  The  prin- 
ciple, in  short,  is,  that  an  act  beneficml  to  the  other  parties  may. 
be  done  with  the  maker  of  a  note,  or  acceptor  of  a  bill,  provided 
due  notice  has  been  given,  without  impairing  tlie  right  of  the 
holder  of  the  note ;  but  no  act  can  take  place,  between  the  holder 
and  the  maker,  prejudicial  to,  and  destructive  of,  the  rights  of 
the  parties  to  the  bill,  without  discharging  them.  Here  the 
holder  of  the  bill  took  upon  himself,  in  effect,  to  discharge  the 
maker  of  the  note  from  his  liability  to  pay  the  debt ;  and  we 
have  a  right  to  intend,  that  the  defendant  could  not  have  ob- 
tained a  discharge  under  the  insolvent  act,  unless  D.  Lynch, 
senior,  had  united  in  his  petition.  It  will  be  recollected,  that 
a  discharge  under  the  act  exonerated  the  defendant  for  ever 
from  the  payment  of  any  debt  then  contracted,  so  that  D.  Lynch, 
senior,  by  his  own  act,  discharged  the  defendant  from  the  pay- 
ment of  the  note,  and  he  never  oould  have  been  sued  upon  that 
paper  by  any  of  the  parties.  This  is  equivalent  to  taking  a 
bond  in  satis&ction  of  the  bill,  without  the  assent  of  the  other 
party ;  and  it  is  manifest  that  D.  Lynch,  senior,  must  have 
considered  himself  as  having  no  further  claim  upon  the  other 
party,  for  he  swears  that  the  money  was  paid  in  taking  up  the 
bill  for  the  use  of  the  defendant.  The  holder  of  a  dishonored 
note  may  be  passive,  after  having  fixed  the  several  parties  by  a 
regular  demand  and  notice,  and  he  may  receive  partial  payment, 
^without  affecting  his  remedy  against  all  the  parties  ;  but  if  he  [  *  43  ] 
does  an  act  which  takes-away  and  destroys  the  remedy  of  the 
other  parties  against  the  maker,  upon  the  very  bill,  he  forfeits 
his  right  to  call  on  the  prior  endorsers.  This  principle  will  be 
found  to  be  supported  by  the  case,  ex  parte  frilsfm,  (11  Vez. 
410.)  and  it  is  a  salutary  rule,  (a) 

Judgment  for  the  defendant 

(a)  If  the  endoner  eonients  to  the  discharge  of  the  maker  or  acceptor,  the 
reason  for  holding  him  discharged  does  not  apply.  Bruair.  Marquand,  17  Johns. 
Rep,  58.  See  also  Seymour  t.  Mintttm,  17  Johns.  Rep.  169.  HaOet  t.  Holmes, 
IS  Johns.  Xep.  28.    A.  327. 
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ALBANY. 

^Aouaiy,  1819. 

iTeiogsfort  The  Preaident  and   Directors  of   the    BRiDCEroAT 
®^v"*  Bank  against  Sherwood,  Gentleman,  one  of  the 

Sherwood.  attOmeyS,  &C. 

i/<^^  ^noi  "^^^  defendant  moyed  to  set  aside  the  execution  issued  in 
oX'ibVhWi^  tilis  cause,  and  the  defeult  entered,  and  all  subsequent  pro- 
2^^^to°Vl2f  ceedings,  for  irregularity.  It  appeared,  from  the  affidavit  of 
bSi'^ortce/o/  the  plaintiff's  attorney,  that  a  copy  of  the  bill,  with  the  usual 
***  ■25iir"*?n  notice  of  the  rule  to  plead,  was  personally  s^fVed  on  the  de- 
STSui^^Sni't  fendant  That  at  the  expiration  of  the  time  to  plead,  the  plain- 
wnSV^onThe  ^^'^  attomcy  entered  the  default  of  the  defendant,  for  want  of 

^'LJL^i^v:-  «>  pl^o  :  nnd  aflfiTad  up  in  tha  clark^>  office,  in  the  city  of  New- 

■<^°*-  York,  a  notice  of  the  entry  of  the  default,  and  also  notice  of 

the  assessment  of  damages,  directed  to  the  defendant  in  person. 
That  interiocutory  judgment  was  entered,  and  the  damages 
assessed,  pursuant  to  the  notice,  and  a  final  judgment  entered, 
accordingly,  on  which  the  execution  was  issued. 

The  defendant's  affidavit  stated,  that  since  the  service  of  the 
copy  of  the  bill  and  notice  of  the  rule  to  plead,  he  had  received 
no  notice  of  any  further  proceedings  in  the  cause. 

Towt,  for  the  plaintiffs. 

Per  Curiam,  In  suits  against  attorneys,  not  only  the  bill  or 
declaration,  and  notice  of  rule  to  plead,  but  notices  of  all  the 
subsequent  proceedings  in  the  cause,  must  be  served  personally 
f  *  44  ]  on  the  defendant,  or  his  agent.  Affixing  up  a  ^notice  in  the 
clerk's  office,  as  in  suits  against  common  persons,  is  not  suffi- 
cient {Backus  v.  Rogers,  8  Johns.  Rep.  346.)  The  assess- 
ment of  damages,  and  all  subsequent  proceedings,  must  be  set 
aside,  with  costs,  on  the  defendant  stipulating  not  to  bring  an 
action  of  trespass  against  the  plaintiff,  (a) 

Rule  accordingly. 

(a)  When  an  attoney  ii  raed  by  writ,  he  m  entiUed  t*  penonal  aeirice  of  all 
notices,  &o.,  in  the  eame  manner  a«  if  he  wae  aued  bj  bill.  lAiUeaUmck  ▼. 
inaldfc«r,  17  Johns.  Rep.  h 
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ALBANY. 

Janoary,  1819. 

Roosevelt  and  another  against  Soulden  and  Smith,     bisseli. 

V. 

The  Same  against  Vansantvookd. 

WRITS  of  capias  ai  resp.^  oontaiauig  clauses  of  ac  etiam,  inbaUabUnro- 
were  issued,  at  the  smt  of  the  plaintiffs,  in  which  the  above-  STciSSof  jo?; 
named  defend»its,  and  Jonathan  TurcTc  and  Abraham  Turck^  Mvenii  defend. 
were  named  defendants.     The  defendants,  Stndden,  Smith,  and  ^J  dXTi 
Vansantvoordy  put  in  special  bail,  and  employed  an  attorney,  ^^^  one  of 
who  gave  notice  thereof  to  the  plaintiff's  attorney,  who  filed  *®"'°'*'^- 
declarations  against  the  defendants,  Soulden  and  Smithy  and  the 
defendant  Vansantvoordy  separately,  without  naming  the  other 
defendants. 

A  motion  was  now  made  to  set  aside  the  declarations  and 
all  subsequent  proceedings,  for  irregularity. 

Taleoty  for  the  defendants. 

P.  A.  Jaify  for  the  plaintiffs. 

Per  Curiam.  Where  the  writ  does  not  require  n>ecial  bail, 
0e«^al  persons  may  be  named,  as  defendants,  and  the  plaintiff 
may  declare,  and  proceed  against  any  one  of  them,  separately. 
The  Court  so  decided  in  Montgomery  v.  HasbroudCy  (3  Johns, 
Bep.  538.)  Such,  also,  is  the  English  practice.  (1  Ttdd^s  Pr. 
80.  4  Term  Rep.  696, 697.  note.  1  Bos.  Sf  Puil  50.  5  Bos. 
fy  Pull.  82.  5  Term  Rep.  722.)  But  in  this  case,  the  writs 
contained  clauses  of  oc  etiamy  and  the  defendants  were  held  to 
bail.  The  declarations  and  subsecpient  ^roceedin^  must,  [^4^] 
therefore,  be  set  aside,  for  irr^uhrity,  with  costs.  (Rogers  t 
Rogers,  4  Johns.  Rep.  485.) 

Motion  granted. 


Bis  SELL  against  Lee. 

The  Same  against  the  Same. 

THE  kbove  causes  were  put  at  issue  on  the  12th  Novembery  ^P^^^^^^ 
1816.    On  affidavit,  that  the  trial  of  them  would  require  the  £e  Court,  pu^ 

suant     to     the 

statute,  and  the 

plaintiff  wlioRjr  aeelectfl  to  bring  the  eaose  to  a  heariiijr  befote  tbareferoei,  the  defendant,  after  a  term  has 

ntenrened,  is  entiOed  to  a  rule,  that  onless  the  plaintin  notice  the  canae  for  m  hearing,  or  elect  to  discon- 


tinae  within  tO  days,  the  defendant  shall  have  leave  to  notice  the  same  for  hearlnr ;  and  in  case  of  the 
■eglect  erdefenlt  of  the  plaintiff,  the  referees  are  10  imeeed  10  a  hearing  on  the  <' 


,  ,  .----„-  it's  notice  5  and 

Hi  case  the  daiatiffdoes  not  appear  at  the  day  appointed,  the  referees  must  report  that  nothing  is  due 
to  the  plainiiff,  unless  the  defenaant  daims  a  balance  due  to  him,  and  if  the  pleadings  wil]  admit  of  it,  he  may 

to  him  from  the  plaintiff. 


■nfaihtt  his  proms,  and  the  referees  may  report  soch  a  balance  as  they  shall 
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ALBANY, 

January,  1819. 

BiSSBLL 
V. 

Leb. 


[*46] 


examination  of  long  accounts,  and  on  the  motion  of  the  defend- 
ant for  that  purpose,  they  were  ordered,  in  May  teim,  1817,  to 
be  referred  to  three  referees. 

Griffiriy  for  the  defendant,  now  moved,  that  the  plaintiff  pro- 
ceed to  a  hearing  before  the  referees,  within  twenty  days,  or 
that  a  judgment,  as  in  case  of  nonsuit,  be  entered.  He  read 
an  affidavit,  stating  that,  since  the  rule  for  a  reference  was  en- 
tered in  the  causes,  the  plaintiff  had  not  given  any  notice  of 
bringing  the  causes  to  a  hearing  before  the  referees,  nor  taken 
any  step  for  that  purpose.  That  the  defendant  had  a  great 
number  of  witnesses  for  him,  some  of  whom  were  infirm,  others 
poor,  and  some  were  about  to  remove  out  of  the  county  of 
Oneida,  where  the  venue  was  laid,  and  without  whose  testi- 
mony he  could  not  safely  proceed  to  a  hearing  before  the 
referees. 

Talcoty  for  the  plaintiff. 

Per  Curiam,     Let  the  following  rule  be  entered : 

^*  It  appearing  to  the  Court,  that  these  causes  were  referred 
Ho  three  referees,  pursuant  to  the  statute,  upon  a  special  appli- 
cation to  the  Court  in  May  term,  1817,  and  that  the  plaintiff 
hath  ever  since  neglected  to  notice  the  same  for  a  hearing,  or 
in  any  manner  to  proceed  therein  ;  on  motion,  &c.,  on  behalf 
of  the  defendant ;  It  is  ordered,  that  unless  the  plaintiff  notice 
the  said  causes  for  a  hearing,  within  twenty  days  ailer  service 
of  this  rule,  or  discontinue  upon  the  usual  terms,  that  then  the 
defendant  have  leave  to  notice  the  same  for  a  hearing ;  and  if 
the  plaintiff  shall  elect  to  notice  the  same  for  a  hearing,  or  in 
his  default  either  to  discontinue,  or  notice  the  same  for  a  hear- 
ing, the  defendant  shall  notice  the  same  for  a  hearing,  the  ref- 
erees shall  proceed  to  hear  and  examine  the  proofs  and  allega- 
tions of  the  parties,  unless  either  party  shall  show  good  cause 
for  an  adjournment  to  a  future  day,  of  such  hearing,  on  account 
of  the  absence  of  material  witnesses,  whose  attendance  could 
not  be  procured  ;  and  in  case  the  plaintiff  shall  not  appear 
before  the  referees  and  exhibit  his  proofs,  and  no  proof  shall 
be  offered  on  the  part  of  the  defendant,  then  the  referees  shall 
report  nothing  due  to  the  said  plaintiff;  but  on  the  failure  of 
the  plaintiff  to  appear  and  exhibit  his  proofs,  if  the  defendant 
shall  claim  a  balance  due  to  him  in  either  of  the  said  causes, 
and  the  state  of  the  pleadings  will  admit  of  the  proof,  then  the 
defendant  may  exhibit  his  proofs  and  allegations,  and  the  ref- 
erees shall  report  such  balance  as  they  shall  be  satisfied  is  due 
to  the  defendant." 

The  Court  added,  that  in  all  cases,  hereafler,  where  a  term 
has  intervened  between  the  time  of  granting  the  order  of  ref- 
erence, and  the  plaintiff's  neglect  to  proceed  to  bring  the  cause 
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to  a  hearing  before  the  referees,  the  defendant  might  apply  to    ALBANY, 
the  Court  for  such  a  rule  on  the  plaintiff,  as  they  had  directed  i^^^!Z^^ 
to  be  entered  in  this  cause.  Jackson 

Rule  granted.        p,^ -^^^ 


*Jackson,  ex  dem.  Allen,  against  Florence,  [  *47  ] 

THIS  was  an  action  of  ejectment,  for  a  lot  of  land  in  the  A  deed  of  bar- 
town  of  Middlesex,  in  the  county  of  Ontario,  The  cause  was  5^hcHU*t)^d- 
tried  before  Mr.  Chief  Justice  Thompson,  at  the  Ontario  cir-  eratjon, » inop- 
cuit,  in  June,  1818,  when  a  verdict  was  taken  for  the  plain-  ^^^  e^Ste 
tiff,  subject  to  the  opinion  of  the  Court,  on  a  case  to  be  made,  ia  tiie  mmee. 

The  lessor  of  the  plaintiff,  who  was  a  blind  and  infirm  old  baigajn  and 
man,  about  the  age  of  sixty-five  years  or  upwards,  by  inden-  »aic,  ihe  only 
ture  of  bargain  and  sale,  bearing  date  the  14th  of  November,  exp^Lwed^^^^in 
1809,  conveyed  the  premises  in  question  to  the  defendant,  and  wWch  is,  that 
his  heirs.  The  consideration  on  which  the  deed  was  founded,  S^uup^^ihe 
was  expressed  in  the  following  terms :  "  for,  and  in  consid-  grantor  during 
eration  of  the  stipulations -^contained  in  the  last  clause  of  this  »*  void  ""for,  Ae 
instrument,  to  be  carefully  observed  and  performed,  on  the  deed  ^t  bSinj 
part  of  the  said  party  of  the  second  part,  his  heirs  and  assigns."  S^ee,  ^^Ld 
The  deed  contained  covenants  of  title,  &c.  after  which  followed  «»««  ^'"^e  «<> 
the  clause  alluded  to  in  the  commencement,  which  was  in  hSpart^tosup! 
these  words :  "  Now,  the  above  conveyance  is  on  tliese  express  g>rt  the  grantor, 
conditions,  that  whereas  the  said  party  of  the  second  part  log^^d  him 
has  agreed,  as  the  consideration  for  the  above-described  prem-  {?  ^^^Jli  "*-^ 
ises,  to  support  the  said  party  of  the  first  part  during  his  natu-  merely  condl- 
ral  life ;  therefore,  be  it  known,  that  if  the  said  party  of  the  Jj°"J*'S»vingM 
second  part,  his  heirs,  executors  and  administrators,  doth  well  ^^tee  to  mp- 
and  faithfully  furnish  and  provide  the  said  party  of  the  first  P^jJ,*^|^"[Y' 
part,  in  sickness  and  in  health,  with  all  such  suitable,  conve-  become  void  b^ 
nient,  and  necessary  boarding,  lodging,  and  wearing  apparel,  ]Jj^*'^rt^"'^Md 
during  the  said  natural  life  of  the  said  party  of  the  first  part,  ^af^  'withont 
as  are  amply  suitable  and  comfortable  for  a  person  aged  and  ^^w^^u^^' 
infirm,  as  is  the  case  of  the  said  party  of  the  first  part,  then  other  consider^ 
the  above  conveyance  to  be  taken,  and  construed  to  all  intents  ***°JI.ii|'^™°rt 
and  purposes ;  in  other,  (a)  to  be  void,  and  of  none  effect."  a^deed  o?iEar- 
The  lessor  of  the  plaintiff,  a  few  months  before  the  commence-  gjj^^^  ****^ 
ment  of  the  suit,  refused  to  rem^n  with  the  defendant,  and  ^' 
left  the  premises,  where  he  had,  until  then,  resided  with  the 
defendant. 

*The  case  was  submitted  to  the  Court  without  argument.  [  *  48  ] 

Spenc£r,  J.,  delivered  the  opinion  of  the  Court.     The  ob- 
jection taken  to  the  deed  under  which  the  defendant  claims  to 

(a)  It  ii  10  ezprened  in  the  case. 
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ALBANY,  retaiQ  possession  of  the  premises,  is,  that  it  was  without  con- 
^^^I^^ZJ^  sideration  of  any  kind.  That  a  deed  of  lands  will  be  inopera- 
tive, if  there  be  no  consideration  to  uphoki  it,  can  admit  of  no 
doubt  That  point  was  fully  discussed  in  this  Court,  in  Jack- 
son V.  Alexander.  (3  Johns.  Rep.  484.)  In  the  present  case, 
there  is  no  pretence  of  consideration,  other  than  such  as  is  ex- 
pressed in  the  deed ;  and  we  are  of  opinion,  tliat  he  deed 
itself  famishes  no  evidence  of  consideration.  Taking  the 
whole  deed  together,  the  inference  is  irresistible,  that  the  de- 
fendant never  bound  himself  by  any  covenant  or  agreement 
which  could  be  enforced,  to  support  or  maintain  the  lessor  of 
the  plaintiff.  Now,  the  defendant  has  not  signed  and  sealed 
the  deed ;  and  the  only  consideration  expressed,  is  the  stipula- 
tion contained  in  the  last  clause  of  the  deed,  by  which  the 
~  wTiole  deed  is  rendered  conditional,  depending  on  the  defend- 
ant's supporting  the  lessor  in  the  manner  therein  stipulated. 
The  recital,  that  the  defendant  had  agreed  to  support  the  lessor 
during  his  natural  life,  does  not  feirly  import  any  other  agree- 
ment than  the  one  contained  in  the  deed ;  and  that  leaves 
it  to  the  option  of  the  defendant  either  to  support  the  lessor, 
or  to  suffer  tlie  deed  to  become  void,  by  Withholding  the  sup- 
port. If  there  had  existed  any  agreement,  by  which  the  de- 
fendant Was  bound,  absolutely,  to  support  the  lessor,  it  wu<: 
incumbent  on  the  defendant  to  have  produced  it ;  but  in  the 
absence  of  such  an  agreement,  we  are  bound  to  say,  there  was 
no  consideration  for  the  deed.  We  do  not  intend  to  discuss 
or  decide  the  point,  whether  any  other  consideration  than 
money  is  sufficient  in  a  deed  of  bargain  and  sale ;  and  the  deed 
under  consideration  can  operate  only  as  a  deed  of  bargain  and 
sale.  The  authorities  bearing  on  that  question,  were  examin- 
ed in  the  case  already  cited.  There  may  be  room  for  doubt, 
and  it  is  not  necessary  for  the  decision  of  this  tause,  to  examine 
or  decide  that  poiirt.  (a) 

Judgment  for  the  plaintiff. 

(a)  8m  Jackson  ▼.  Ddanee^f  4  Cofo«ii,  4S7.    Jaek$&n  ▼.  Caldtc^,  1  Ccwen 
083.    Jmkmm  ▼.  Mring,  post.  515.  517.    Jmdctmk  ▼.  Fikt,  9  Cauien,  G9. 
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ALBANY, 

Jatuiaryv  181  ^« 

*WiLDY  against  Washburn.  wilm 

Washburit. 

IN  ERROR,  CD  certiorari  to  three  justices  of  the  peace  of  a  cenioran  m 
the  county  of  Wui  Chester,  to  bring  before  this  Court  their  c!^^^""^ 
appointment  of  Gilbert  Washburn,  the  defendant,  as  a  consta*  ceedings  beibra 
ble  of  the  town  of  Mount  Pleasant.  ihree  justices  of 

The  return  stated,  that  at  a  town  meeting,  held  in  the  town  poioUn^  a  town 
o{  Mount  Pleasant,  on  the  7th  of  Apnl  last,  it  was  decided  by  ^^^,  ^?  '^ 
the  freeholders  and  inhabitants,  that  it  would  be  necessary  for  town  to  make 
the  town  to  elect  three  constables;  that  they  proceeded  to  a  ^^^  mSST^ 
choice,  and  that,  on  canvassing  the  votes,  two  were  elected ;  proscn^uted  in 
that  there  were  three  other  persons  who  had  an  equal  number  iJl^SoTa'Iid^f 
of  votes,  so  that  only  two  were  chosen;  that  on  the  20th  n  be  brought  w 
of  Aprtlf  the  three  justices  adjudged  that  the  town  had  neg-  p^y^"^!^^! 
lected  to  appoint  one  of  three  constables,  thus  authorized  to  «<|;  thTjcourt 
be  chosen,  and  that  a  vacancy  in  the  office  of  constable  had  ^erlUpon  £e 
happened ;  and  that  on  the  same  day,  the  three  justices  pro-  ^^^^\^ 
cceded  to  nominate,,and,  by  their  warrant,  to  appoint  the  de^  reiJioe  to  the 
fendant.  It  further  appears, « that  the  defendant  gave  ^**®  ^''^'"J^^*" 
necessary  security,  which  was  duly  approved,  and  that  he  took  sJm^x.  c  35! 
and  filed  the  oath  of  office,  and  took  up<Mi  himself  the  execu*  l*iW^i«  s* 
tion  of  the  same.  There  was  also  returned  to  the  certiorari,  a  347.  ^'31.)  ihe 
subsequent  appointment  by  three  other  justices,  of  the  plain-  f^t^J^J^®?  ^i 

tiff,  as  constable.  the    town    are 

aiithorizc^d     te 

Spenc£r,  J.,  delivered  the  opinion  of  the  Court.  This  cer-  election  of  town 
tiorari  is  brought  to  obtain  a  reversal  or  xiaeatur  of  the  ap-  ^*"'  ^he^ 
pointment  of  ffashbum ;  and  this  Court  says,  in  Wood  v.  PeaJce,  chown  reAise 
(8  Johns.  Rep.  71.)  that  the  appcnntment  of  a  constable  by  *«   ^^^»  *«; 

\  .      ..       "*-         .',..,  1  *     ..  .        ji.     1.  1         ••!  '^  t       remove        out 

three  justices  is  a  judicial  act ;  that  it  remains  *^and  until  it  be  [  *  50  1 
set  aside  or  quashed,  in  the  regular  course,  upon  certiorari,  of  the  lowii,  or 
Hie  certiorari,  however,  cannot,  in  a  case  like  this,  be  prose-  ^r?!"®|.  *"^** 
cuted  m  the  name  of  an  individual ;  it  must  be  at  the  suit  of  Tog,  within  fif- 
the  people,  on  the  relation  of  an  individual.  JJ^^^.  ^g^J^i^re^ 

Wherever  the  rights  of  an  individual  are  infringed  by  the  fusai,  death,  re- 
acts of  persons  clothed  with  authority  to  act,  and  who  exercise  Jlj°7y;*'biru 
that  authority  illegally,  and  to  the  injury  of  an  individual,  the  seems 'that  if 
person  injured  may  liave  redress  by  certiorari,  as  in  the  case  J^®  ^^^^^ 
of  Lawton  v.  The  Commissioners  of  Highways  of  Cambridge,  town  officers  ai 

(2  Cain,.' Be,.  119.)  _  ....        .      JJSu'^"'.^: 

I  inclii^e,  however,  to  the  opinion,  that  under  the  5th  section  ing^,  they  can- 

of  the  ac^  relative  to  the  duties  and  privileges  of  tovms,  (2  ^k/J^'SSce' 

N.  K  L.  127.     1  JR.  S.  347.  ^31.)   the  aimointment  of  and  that   the 

racancy    may 
bo  supplied  by 
tba  appoialment  of  ibree  faistices  of  the  coantv,  without  waiting  fifteen  days,  in  order  to  give  the  tor^rn  an 
dteortunilir  of  a  second  election,  as  is  requirea  in  the  other  cases  of  vacancy,  specified  in  the  act. 

Where  Uie  Lowa  meeting  oroceeds  to  the  election  of  a  town  officer,  and  on  canvassing  the  votes,  they 
are  fimad  to  be  equall^r  divided,  so  that  there  is  no  choice,  it  seems  that  the  meeting  ought  to  proceed  to 
a  second  election,  which,  if  they  neglect,  they  lose  their  right,  and  cannot  make  tte  election  at  a  subse 
<|iaeDt  meeting,  although  neld  within  fifteen  days. 

45 


50 


CASES  IN  THE  SUPREME  COURT 


ALBANY. 

luiuary,  1819. 

Dawsoh 
r. 

COLBS. 


[•51] 


Washburn  is  valid.  The  act  provides  for  several  occurrences : 
1.  If  there  is  a  neglect  in  any  town  to  choose  th^  officers  au- 
thorized to  be  chosen ;  2.  If  those  chosen  refuse  to  serve ;  3. 
Or  die ;  4.  Or  remove  out  of  the  town ;  5.  Or  become  inca- 
pable of  serving.  If  the  town  shall  not,  within  fifteen  days 
next  after  such  refusal,  death,  removal,  or  incapacity  happens, 
choose  another  in  the  room  of  such  person,  according  to  law, 
in  every  such  case  it  shall  be  lawful  for  any  three  justices  of  the 
peace  in  the  same  county  to  nominate,  and  by  w^arrant,  under 
their  hands  and  seals,  to  appoint  all  and  every  such  officers  as 
the  fireeholders  and  inhabitants  of  the  town  ought  to  have  cho- 
sen as  aforesaid. 

The  right  of  the  town  to  choose  the  officer,  otherwise  than 
at  the  anniversary  election,  is,  by  the  terms  of  the  act,  confined 
to  those  occurrences  which  happen  to  the  officers  chosen,  and 
not  to  a  case  where  there  is  an  original  neglect ;  that  is,  a  neg- 
lect at  the  annual  town  meeting.  Now,  suppose  the  case  of  a 
decision  by  the  freeholders  and  inhabitants  to  choose  a  certain 
number  of  constables,  deeming  them  necessary  and  convenient, 
and  a  total  omission  to  elect  a  single  constable ;  if  the  power 
did  not  reside  somewhere  to  remedy  this  omission,  the  evils 
might  be  great,  even  during  the  fifteen  days.  In  the  present 
case,  they  had  decided  to  elect  three  constables,  but  elected 
two  only.  The  circumstance  that  there  was  an  equaUty  of 
votes  as  to  two  candidates,  did  not  dispense  with  the  necessity 
of  calhng  on  the  electors  to  vote  again.  It  must,  therefore,  be 
deemed  ''^a  neglect  in  the  electors,  that  they  did  not  elect  the 
third  constable.  The  power  of  the  magistrates,  in  my  con- 
struction of  the  act,  is  more  ample  than  that  of  the  electors,  in 
case  they  shall  neglect  to  exercise  their  rights  in  the  first  in- 
stance. There  can  be  no  reason  for  giving  the  electors  a 
second  opportunity  to  make  their  choice,  if  they  will  not  use 
the  first  occasion  to  do  it ;  and  there  is  the  strongest  reason  in 
so  construing  the  act,  as  to  prevent  a  failure  in  the  executive 
officers  of  a  town.  Considering,  however,  this  case  as  not 
properly  before  us,  it  is  inexpedient  to  make  any  order  in  it 


Dawson  against  Coles. 

or^°*!M>vSaS  THIS  was  an  action  of  covenant,  on  a  sealed  note  or  mstru- 
maybc^aM?^-  mcnt,  dated  the-12th  of  Juncy  1815,  by  which  the  defendant 
^  uJdcTl«aP  cov6i*^**^®d  to  pay  the  plaintiff,  or  his  heirs,  two  years  after 
"  w"i^i«uiob^  date,  the  sum  of  250  dollars.     The  defendant  pleaded,   1. 

ligatioo  or  cove- 
nant for  the  pay- 
ment of  money  havinr  been  auigned|  and  notice  of  the  assijgnment  given  to  the  obligor  or  covenantor, 
an  action  is  brought  oy  the  auignee  m  the  name  of  the  assignor,  upon  the  obligation  or  covenant,  to 
which  the  defendant  pleads  a  former  recovery  and  satisfaction,  the  plaintiff  may  reply  the  assignment  with 
notice  thereof  to  the  defendant,  and  notice  to  him  that  the  former  action  was  not  prosecuted  by  the  authoi^ 
ity  and  for  the  benefit  of  the  asngnee. 
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Non  est  factum:    2.  Payment:    3.  A  release:    and,  4.  That     albany. 
befoie  the  commencement  of  this  action,  to  wit,  on  the  24th  ^^^IJ^I^^i^J™ 
of  Jitne,  1817,  the  plaintiff  brought  an  action  in  the  Justices'      Dawsow 
Court  of  the  city  of  Neto-York^  for  the  sum  of  100  dollars,       ^^J* 
upon  the  very  same  identical  writing,  coyenant  or  agreement 
before  mentioned,  and  that  such  proceedings  were  thereupon 
had,  that  the  plaintiff,  on  the  30th  of  Jitwc,  1817,  and  before 
the  commencement  of  this  action,  recovered  against  the  de- 
fendant the  sum  of  26  dollars  and  50  cents,  being  all  the  bal- 
ance that  was  then  due  to,  and  claimed  by,  the  plaintiff,  upon 
the  saia  covenant,  with  costs,  and  that  the  defendant,  on  the 
same  day,  paid  the  plaintiff  the  balance  adjudged  to  him,  with 
the  costs. 

To  the  second  and  third  pleas  respectively,  the  plaintiff  re- 
plied an  assignment  of  the  covenant  to  one  fVilliam  Brady ^ 
with  notice  to  the  defendant,  and  that  this  suit  was  commenced 
for  the  benefit  of  Brady,  To  ihefowrth  plea  the  plaintiff  re- 
plied, that  before  the  21st  of  Jme,  1817,  to  wit,  *on  the  4th  of  [  *  52  ] 
September^  1815,  the  plaintiff,  for  a  valuable  consideration, 
sold,  transiferred,  and  assigned  over  the  seal^  note,  covenant 
or  agreement  in  the  declaration  mentioned,  to  a  certain  W. 
Br^yy  for  his  own  use,  of  which  transfer  and  assignment,  the 
defendant,  on  the  same  day,  had  notice ;  and  the  plaintiff  avers, 
that  this  action  was  commenced,  and  is  prosecuted  for  the  sole 
use  and  benefit  of  Brady ^  for  the  purpose  of  enabling  him  to 
receive  and  collect  the  money  due  on  the  note ;  and  that  the 
suit  in  the  Justices'  Court  was  not  prosecuted  by  the  order,  or 
on  account  of  Brady ^  of  which  the  defendant  had  notice,  by 
Brady^9  appearing  m  the  Justices'  Court  on  the  trial  of  the 
cause,  and  then  and  there  producing  the  said  sealed  note, 
covenant  or  obligation,  together  with  the  assignment  thereof, 
written  thereon,  and  subscribed  by  the  plaintiff,  and  by  Brady* s 
then  and  there  claiming  the  money  due  upon  the  note,  and 
declaring,  that  the  action  in  the  Justices'  Court  was  not  pros- 
ecuted by  his  order,  or  on  his  account,  or  for  his  benefit 

To  the  replications  to  the  second  and  third  pleas,  the  de- 
fendant rejoined,  concluding  to  the  country.  To  the  replica- 
tion to  the  fourth  plea,  there  was  a  general  demurrer,  and 
joinder  in  demurrer. 

Cawdrey,  in  support  of  the  demurrer.  1.  It  is  not  alleged 
that  the  assignment  of  the  covenant  or  obUgation  was  under 
seal ;  and  it  must  not  be  inferred  to  be  under  seal,  unless  it  is 
expressly  averred  to  be  so.     (1  Sound.  291.  note  1.) 

2.  Here  has  been  a  suit,  and  recovery  of  judgment  against 
the  defendant,  on  this  obligation,  and  a  payment  by  him  of  the 
balance  found  against  him  with  the  costs.  If  the  defendant  is 
compelled  to  pay  it  over  again,  in  this  suit,  to  Brady,  he  can- 
not recover  the  amount  back  from  the  plaintiff.     {Marriott  v. 
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HaMptan,  1  Term  Rep.  269.  Moses  v.  MFarlan,  2  Burr, 
1009.  2  Hen.  Bl.  414,  415,  416.  2  Esp.  N.  P.  Cases.  546.) 
A  person  who  has  been  compelled,  by  a  competent  jurisdiction, 
to  pay  a  debt  once,  ought  not  to  be  compelled  to  pay  it  over 
again.     (Embree  v.  Hanna,  5  Johns.  Bep.  101.  102.) 

Again ;  the  effect  of  this  replication  is  to  try  the  record  *of 
the  recovery  in  the  Justices'  Court,  and  which  can  be  tried 
only  by  itself.     {Croswett  v.  Byrnes,  9  Johns.  Rep.  290.) 

If  it  should  be  pretended,  tliat  the  verdict  in  the  Justices' 
Court  was  obtained  through  collusion  or  fraud,  it  may  be 
answered,  that  the  assignee  should  seek  relief  in  a  Court  of 
Chancery.  (1  Vesey,  jun.  427.  3  Bro.  C.  C.  463.  I  Seh.  ir 
Lefroy,  205.) 

T.' Smith,  contra.  1.  A  chose  in'acturti  cannot  be  assigned 
BO  as  to  vest  the  legal  right  in  the  assignee.  Howerer  techni* 
cal  or  formal  the  assignment  may  be,  it  transfers  only  an  equity ; 
and  it  is  that  equity  of  which  courts  of  law  hove,  cf  late,  taken 
notice.  The  assignment  may  be  by  deed,  or  writing,  or  by 
parol;  if  made  to  appear  in  either  way,  the  Court  will  protect 
the  equitable  right  of  the  assignee.  It  is  enough,  if  he  can 
show  that  he  is  entitled  to  the  money.  A  bare  (felivery  of  the 
note  or  obligation  to  him,  amounts  to  an  cqmtable  assignment 
(3  Johns.  Rep.  71.  Canfield  v.  Manger,  12  Johns.  /Zejp.  346. 
4  Taunt.  326.     4  Term  Rep.  690.     2  Dallas,  49.) 

Again ;  after  a  &ir  assignment  of  a  debt,  and  notice  thereof  to 
the  debtor,  the  assignee  is  the  true  creditor,  and  the  asrignor,  or 
original  creditor,  hi^  no  right  whatever  to  interfere,  but  is  a  mere 
nominal  plaintiff.  (Eels  v.  Fineh,  5  Johns.  Re^.  194.  S  Mass. 
Rep.  96.  4  Mass.  Rep.  508.  1  Dallas,  139.  I  Bos.  fy  Pull. 
447.  1  Johm.  Cases,  51.  411.)  The  defendant  might  as  weH 
have  pleaded  a  recovery  against  him  by  a  stranger.  Whether 
the  verdict  vms  obtmned  by  fraud  or  collusion  between  the  pkdnh 
tiff  and  defendant,  or  by  the  mistake  of  the  Justice,  makes  no 
difference.  It  was  die  duty  of  the  defendant,  who  knew  that 
B.  was  the  equitable  owner  of  the  note,  to  hsve  made  a  de 
fence,  and  prevented,  a  recovery  by  the  plaintiff. 

If  the  nominal  plaintiff  or  assignor  may  bring  a  suit  when 
he  pleases ;  and  the  defendant,  knowing  of  the  assigraBent, 
may  be  protected  by  such  suit,  the  rights  of  the  equitable 
plaintiff  may  always  be  defeated ;  and  tl^  power  which  courts 
of  law  have  assumed  for  his  protection  vrill  be  unavailing. 

*Again ;  the  xecoivery  agtmst  the  defendant  was  for  26 
dollars  and  50  cents,  which  he  has  pleaded  in  bar,  without 
accounting  for  the  residue  of  the  note,  or  231  dolkos.  A  recov- 
ery for  26  dollars  is  not  a  bar  to  a  note  for  250  dollars. 

Again ;  the  obligation  being  for  the  sum  of  250  doUais,  the 
Justices'  Comt  had  no  jurisdictioA. 
48 
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Grvffin,  in  reply,  said  that  the  sealed  note  or  instrument  was    ALBANY, 
never   intended  by  the  parties  to  be  negotiated ;  nor  did  the  (^^lIJ^^^^ul^ 
defendant  mean  to  be  accountable  to  a  Uiird  person.  Dawsoh 

But  the  ground  of  defence  is,  that  the  defendant  has  already  ^  J-^, 
paid  the  debt  The  plaintiff,  in  his  replication,  does  not 
negative,  that  more  than  26  dollars  and  56  cents  was  due,  on 
the  note.  It  must,  therefore,  be  taken  to  be  the  fact.  Brady 
was  before  the  Justices'  Court,  and  should  have  defended  the 
suit,  so  as  to  have  prevented  a  recovery  by  the  plaintiff.  The 
defendant  having  been  compelled  by  one  court  having  jurisdic- 
tion, to  pay  the  money,  cannot  be  compelled  in  another  court 
to  pay  the  money  over  again. 

Spexcer,  J.,  delivered  the  (pinion  of  the  Court.  Two  pointn 
were  made  :  1.  That  the  assignment  of  the  sealed  obligation  to 
Brady,  not  being  under  seal,  no  interest  passed ;  2.  That  the 
)adgment  and  proceeding  in  the  Justices'  Court  was  a  bar  to 
this  suit. 

It  has  even  been  doubted,  whether  a  freehold  interest  in 
bind  might  not  be  conveyed  by  writing  without  seal.  This 
Court  has  decided,  that  a  lease  for  years  may  be  assigned  with- 
out seat ;  and,  in  Rumjan  v.  MersereaUy  (11  Johns.  Rep.  538.) 
we  held,  that  a  mortgage  might  be  assigned  by  parol,  accom* 
panied  with  a  delivery.  There  is  no  foundation  for  this  ob- 
jection. 

This  Court  has  repeatedly  declared  its  determination  to 
notice  and  protect  the  assignee  of  a  chose  in  action,  against 
the  frauds  of  the  assignor  and  the  obligor,  or  promisor.  Here 
it  is  evident,  from  the  facts  set  out  in  the  replication,  that  the 
sealed  obligation  had  been  assigned  to  Brady;  that  he  had 
given  notice  to  the  defendant  long  before  the  suit  in  the  Jus- 
tices' Court ;  and  that  suit  was  a  mere  contrivance  *between  [  *  55  ] 
these  parties  to  cheat  B.  out  of  his  debt ;  for  he  appeared  in 
that  Court,  having  the  sealed  note  in  his  possession,  and  stated 
that  he  owned  the  debt,  and  that  the  suit  there  was  not  prose- 
cuted by  his  orders,  or  for  his  benefit.  We  are  authorized  to  in- 
fer a  contrivance  between  these  parties  to  defiraud  Brady ;  for, 
otherwise,  the  suit  could  not  have  proceeded,  as  the  plaintiff 
was  not  possessed  of  the  covenant  on  which  he  sued.  It  was 
the  duty  of  the  defendant  to  have  pleaded  the  assignment  to 
Brady,  and  that  the  suit  was  not  prosecuted  by  him,  or  for  his 
benefit,  the  defendant  having  had  notice  of  the  assignment 
To  uphold  this  proceeding  would  be  sanctioning  a  fraud  upon 
the  assignee. 

Judgment  for  the  plaintiff 
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ALBANY, 

January,  1819. 

grkm  Green  &  Green  against  Ovington  &  Bleecker. 

OriHGToir. 

In  debt  on  a  -  THIS  was  an  action  of  debt  on  a  recognizance  of  bail,  taken 
hSI^*SS!tfii  in  the  Mayor's  Court  of  the  city  of  Neto- York.  The  decJara- 
ihe'  ball-piece  tion  Stated,  that  the  plaintiffs,  in  the  May  tenn  of  the  Mayor's 
S^ed**'^"^?^  Court,  in  the  year  1810,  recovered  a  judgment  against  one 
lud^^  had  John  Gallaughery  for  326  dollars  and  16  cents  damages,  in  an 
lr"he*tri«^  action  of  assumpsit;  that,  pending  that  suit,  in  April  term, 
action, ondwas  1810,  of  the  Mayor's  Court,  the  defendants  in  this  action  be- 
J^?*  f^\  came  bail  for  Gallaugher ;  and  that  a/,  fa.  was  issued  against 
record cannot,in  Gallaugher^  to  the  sheriff  of -^ctr-Forfc,  who  returned,  that  he 
.  {t;^;^'^  iMui  mada  tha  «um  of  12  dollars  and  10  cents,  and  nulla  bona 
fected  ^  My  qs  to  the  residuc.  The  plaintiffs  then  aver,  that  the  judgment 
fect^w  iiicgaH^  and  recognizance  were  in  full  force,  assign  a  breach  of  the  con- 
ty,  in  the  trans-  dition  of  the  recoguizanco,  in  the  disjunctive,  and  claim  the  un- 
Uwu  founded;  Satisfied  residue  of  the  original  judgment. 
[  *56]  *The  defendants  pleaded,  1.  That  the  bail-piece,  acknowl- 

bT  *^*°-i|***'*  edged  by  them,  was  acknowledged  after  the  rendition  of  the 
lion^insf^  judgment  in  the  original  action,  and  after  the  issuing  of  the 
J^J^  of  ^  fi>fa,y  to  wit,  on  the  24th  of  January,  1811 ;  that  they  never 

In  debt,  on  acknowledged  any  other  bail-piece  for  Gallaugher,  at  the  suit 
m  judgement  or  of  the  plaintiffs ;  and  that  Gallaugher  was  a  prisoner  in  close 
tbe^^d^i  custody,  ou  the  process  in  the  original  suit,  until  the  taking  of 
matter***^  °*  ^®  bail-piccc  therein ;  by  reason  of  which  premises,  the  bail- 
•utent  wilTthe  piecc  and  recognizance  were  void.  2.  That  no  ca.  sa,  hdd  been 
the°^iorti^  b^  issued  in  the  original  action. 

untruly^  8«ated  To  the  first  plea,  the  plaintiffs  replied,  that,  Gallaugher 
lion^ho***^**"'  ^^^S  ^^  close  custody,  the  defendants  acknowledged  a  bail- 
plead  nw"^  piece,  as  of  the  term  in  which  the  capias  ad  respondendum  was 
'^'baii-  iece  '^^^'""able,  and  that  it  was  entered,  or  enrolled,  as  of  that 
aithoo^h  ud^n  term  according  to  the  practice  of  the  Mayor's  Court,  and 
before  a  nii^ie  that  Gallaugher  was,  in  consequence,  delivered  from  custody  ; 
f|ai^iiteinpia-  that,  ou  the  27th  of  July,  1816,  the  Mayor's  Court  made 
Court ^\i\ *a  *"*  order  in  the  original  cause,  that  the  bail-piece  should 
mere  memoran-  be  Considered  as  filed  of  the  term  when  the  capias  ad  rcspon- 
^^"^limsKc  !bm-  ^^^^^^  was  returnable,  nunc  pro  tunc;  and  that  it  was  the 
Uwnii^^^^'ihc  practice  of  the  Mayor's  Court,  when  bail  was  taken  by  a 
TQw^  "''and  l^^f^f  ^^  chambers,  in  vacation,  to  enrol  the  same  as  if  taken 
when  '  that  is  m  Open  court.  2.  To  the  second  plea,  the  plaintiffs  replied, 
fre^^'ld^nS  *®  issuing  a  ca.  sa. 

Ckiurt,  on  which      The   defendants  demurred  specially  to  the  replication   to 
Jri^wTue. "^^  ^^  ^"^  P'®^'  ^^^  ^^^  plaintiffs  joined  in  demurrer;  and  there 
was  a  rejoinder  to  the  replication  to  the  second  plea. 

/>.  B.  Ogden  and  Manning,  in  support  of  the  demurrer, 
contended,  that,  the  bail-piece  having  been  filed  subsequent- 
ly to  final  judgment  in  the  cause,  it  was  a  nullity.     It  is  essen 
tial  to  the  ve^dity  of  the  act  of  putting  in  bail,  that  there 
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should  be  a  suit  pending.     The  object  of  bail  is  to  give  the    Albany. 
defendant,  arrested,  his  hberty,  until,  by  a  judgment  of  Court,  (^^Jl^iJ^^J^ 
it  is  decided  that  the  plaintiff  has  a  right  to  imprison  him.     It       Gbke5 
may  be,  that  the  bail  would  not  have  consented  to  become     q^  ^'^^ 
security,  had  they  known  that  judgment   had  been  entered. 
{Tidd'9  Pr,  233.     1   SeUon,Ui.     Barnes,  92,)     Bail  taken 
after  a  continuance  day,  is  to  be  filed  of  a  *subsequent  term.         [  *  57  ] 
If,  then,  the  bail-piece  was  a  nullity,  the  replication  is  bad. 

Again ;  matter  of  defence^  in  equity,  or  founded  merely  on 
the  practice  of  the  Court,  cannot  be  pleaded.  (2  East,  442. 
I  Chitii/  PL  460.     Tidd's  Pr.  1022.) 

Hammond,  contra.  The  recognizance  roll  need  not  be  filed 
until  the  bail  are  sued ;  and,  until  enrolment,  the  recognizance 
docs  not  bind  the  bail.  When  enrolled,  it  is  a  record ;  and, 
as  a  record,  it  cannot  be  put  in  issue  by  the  plea ;  for  the 
sufficiency  of  a  record  cannot  be  tried  by  a  jury.  (1  Chitty 
PI.  316.  Ytlv,  39,  40.)  Although  a  recognizance  of  bail  is 
taken  before  a  judge  at  his  chambers,  yet  the  course  is  to  enter 
it,  as  taken  in  Court,  for  the  recognizance  is  not  obligatory  by  the  • 
mere  caption,  but  by  its  being  entered  of  record.  (2  Saund, 
T2.  c.  note.) 

Again ;  the  bail-piece  being  taken  by  consent  of  the  par- 
ties, is  to  have  the  same  effect,  as  if  it  had  been  filed  of  the 
term  in  which  the  cap.  ad  resp.  was  returned.  The  parties 
are  concluded  by  their  agreement,  which  was  sanctioned  by 
the  Mayor's  Court,  who  have  made  the  recognizance  a  matter 
of  record ;  and  the  defendants  can  have  no  relief,  but  by  mo- 
tion in  that  Court,  or  by  writ  of  audita  querela  there. 

There  can  be  no  averment  by  pleading  against  a  record. 

Its  operation  or  effect  may  be  questioned ;  but  not  its  truth  or 

alidity.     If  the  defendant  would    allege  any  variance,   he 

should  plead  nul  tiel  record.     But  he  admits  the  record  by  his 

plea. 

There  is  no  particular  time  for  filing  bail.  The  Court  may 
order  it  to  be  filed  nunc  pro  tunc,  and  their  decision  is  conclu- 
sive. {Napier  v.  Whipple,  3  Caines,  88.  Brett  v.  Van 
Norden,  I  Johns.  Cos.  390.  People  v.  Stevens,  9  Johns. 
Rep.  72.) 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  The 
course  of  the  argument  adopted  by  the  counsel  did  not  appec^ 
to  be  adapted  to  this  case.  The  plaintiff*  declares  in  debt,  on 
a  record  of  recognizance  of  bail  entered  into  by  the  defendant?, 
in  the  Mayor's  Court,  as  of  April  term  of  *that  Court,  in  1810 ;  [  *  ^  1 
and  refers,  in  his  declaration,  to  the  record  of  recognizance  re- 
maining in  that  Court,  in  the  usual  form  of  declaring  on 
records  of  judgment  or  recognizance,  prout  patet  per  recordum. 

The  defendant's  plea  impeaches  the  record,  in  stating  that 
the  bail-piece,  which  is  the  warrant  for  the  recognizance  record, 
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ALBANY,     was  not  acknowledged  by  the  defendants,  until  after  the  judg 
t^^^X^^^.^  ment  in  the  original  cause,  to  wit,  the  24th  of  January,  1811  ; 
The  Pkopli  and  the  plea  concludes  with  the  allegation,  that  the  Imil-piece 
SupERTiiORi  *^  ^^*^-     ^*  ^^^  P'^*^  *^  clearly  bad,  it  is  unnecessary  to  take 
OF  Ulster    any  particular  notice  of  the  replication.     Although  the  recog- 
nizance of  bail  is  taken  before  a  single  judge  of  a  court,  it  is,  in 
legal  contemplation,  done  in  court ;  and  it  is  so  entered.     The 
bail-piece  is  a  mere  memorandum  of  the  recognizance,  author- 
izing the.  making  up  the  record  of  recognizance  of  bail,  and 
when  that  is  filed,  it  becomes  a  record  of  the  court ;  and  the 
party  in  whose  fiivor  it  is  acknowledged,  may,  on  its  being  for- 
feited, bring  either  a  scire  facias,  or  debt,  at  his  election.     The 
validity  of  records,  among  which  are  recognizances  of  bail,  can- 
_    .         not.  in  pleading*  be  impeached  or  affected  by  any  supposed  de- 
fect or  illegality  in  the  transaction,  on  which  they  were  founded  ; 
nor  can  there  be  any  allegation  against  the  vaUdity  of  a  record. 
(1  Chiity  PL  354.  and  the  cases  there  cited.)     It  is  to  be  ob- 
served, that  all  the  pleas  by  bail,  of  which  we  have  any  prece- 
dent, state  matters  consistent  with  the  record.     If  the  record 
is  untruly  stated,  the  defendants  can  avail  themselves  of  such 
defect,  only  by  pleading  nid  tiel  record,  (a) 

Judgment  for  the  plaintiff. 

(a)  See  Shiland  r.  O^ry  oud  Doe^  2  WenddVs  Rep.  246.    Starhuck  r.  Mwrra^ 
5  WemddTM  Rep.  148.    Jhidrews  v.  Montgomery,  19  Johns,  Rep.  162. 


f  •  59  ]       *Thb  People  against  The  Supervisors  or  the  Coun- 
ty OF  Ulster. 

JoTco^'^i'b"      ^  WRIT  of  majidamusy  on  motion  of  the  Attorney  General, 
compe ,  ^  ^^  issued  afiainst  the  Surpervisors  of  Ulster  County,  command- 


Jhr^MW  of  ^^  them,  forthwith,  to  levy  on  the  said  county  the  sum  of 
C^Jr^toBMeM  17,514  dollars  and  71  cents,  with  interest  from  the  19th  of 
JSunw^S^a?  •'*''**»  1817,  or  show  cause  why  an  attachment  should  not  issue 
mount  of  the  de-  against  them.  The  supervisors  now  showed  for  cause,  that 
^^L^^?^^^^Il  the  sum  they  were  called  upon,  by  the  writ  of  mandamm,  to 
loaned  under  levy  on  the  couuty,  was  for  arrearages  arising  from  the  defal- 
ibe  ^iSiT^  cations  of  Joseph  Gasharie  and  Christopher  Tappen,  formerly 
April,  1786,  loan  officcrs  of  the  county  of  Ulster,  for  moneys  received  by 
«d°*The**^L2^  them  as  loan  officers,  and  not  paid  over  to  the  treasurer 
ogiee  Act,  of  the  State,  for  several  successive  years,  from  the  first  receipts 
t*l».'i^G^«S;  ^^  money  by  them,  to  the  year  1804,  when  they  were  removed 
td.  L.  iv.  Y.  from  office.  That  the  supervisors  do  not  consider  themselves 
Sfy^rA  authoriased  by  the  act,  passed  the  18th  of  April,  1786,  entitled, 

iach     cbanget 

having  since  taken  fibf  hi  Aa  cfewtf,  hr  dM  eractioa  of  new  counties,  as  to  rDnder  h  iinpracticaMa 

after  such  a  lapse  ef  tine,  to  do  wliai  is  rignt  and  Just  in  tbe  case. 
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**  Au  act  for  emitting  the  sum  of  200^000  pounds  m  bilk  of  alban^, 
credit,  for  the  purposes  therein  mentioned,"  and  which  appor-  ^J^^JISIT^J^ 
tioned  14,000  pounds  to  the  then  county  of  Ulster ^  &c.  to  The  Peopi.« 
raise  any  money,  to  reimburse  the  state  for  moneys,  heretofore  g^  j.^;,^^  ^ 
received  and  embezzled  by  the  old  loan  officers ;  nor  was  there  J7  UlViTr  * 
any  subsequent  act  which  would  authorize  their  raising  such 
money;  as,  in  their  opinion,  the  supervisors  and  judges  of 
the  county,  in  making  the  loans,  acted  as  agents  of  the  state, 
and  n  ;t  of  tlie  county.  That  when  the  old  loan  office  was 
established  under  the  act  of  1784,  and  the  sum  of  14,000  pounds 
emitted  to  the  county  of  Ulster,  that  county  included  within  its 
limits,  five  towns,  which  now  form  part  of  the  county  of  Orange, 
the  whole  of  the  now  county  of  Sullivan,  and  part  of  the  present 
county  of  Delaware,  That  the  bond  of  the  old  loan  officers 
was  given,  agreeable*  to  the  act,  to  the  people  of  the  state  of 
New- York,  with  sureties,  and  which  bond  was  prosecuted 
against  the  sureties,  in  whose  favor  judgment  was  given  by  this 
(>)urt,  *in  February,  1811,  {a)  on  the  ground,  that  the  agents  [  *  (iO  1 
of  the  state  had  given  credit  to  the  principals,  until  they  had 
become  insolvent.  That  the  supervisors  of  the  county  have 
no  power,  by  the  existing  statutes,  to  raise  moneys,  unless  with 
the  consent  of  the  judges  of  the  Court  of  Common  Pleas,  who 
ought  to  be  made  parties  to  this  proceeding.  That  the  defal- 
cations of  the  loan  officers  were  as  well  known  to  the  officers 
of  the  state,  as  to  the  supervisors  of  the  county  of  Ulster;  and 
that,  if  those  agents  had  been  prosecuted  in  due  season,  they 
•  were  able  and  competent  to  pay  the  sums  due.  That  as  the 
loan  was  for  the  benefit  of  the  state,  and  not  of  the  county, 
the  state  ought  to  bear  the  loss  arising  firom  the  neglect  of  its 
officers  and  agents.  That  the  supervisors  of  the  county  are  so 
fer  a  corporate  body,  that  they  cannot  be  compelled  to  do  any 
particular  act ;  that  several  new  members  have,  since  the  last 
election,  been  introduced  into  the  board  of  supervisors,  and 
since  the  supervisors  were  called  on,  by  the  order  of  this  Court, 
to  show  cause,  &c.  That  as  there  is  no  provision  by  law  for 
an  assessment  of  this  nature,  until  the  next  annual  meeting  of 
the  supervisors,  nor  any  of  them  named  in  the  order  to  show 
cause,  &c.,  if  their  assessment  should  be  illegal,  they  would 
be  liable  to  suits  and  prosecutions. 

Van  Buren,  Attorney  General,  now  moved  for  an  attachment 
against  the  defendants. 

SudaMj  contra. 

Fer  Curiam.  The  5»th  section  of  the  act  of  the  18th  of 
April,  1786,  (1  Oreenl.  erf.  jL.  of  N.  T.  240.  sess.  9.  ch.  40.) 
provides;  that "  if  any  deficiency  has  hfippened  by  the  borrowers 

(a)  FtapU  V.  JoMm,  and  eiktrs,  7  Johns,  Rqt,  9BSL 
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ALBANY,     not  having  a  right  to  the  lands  mortgaged,  or  by  the  selling 
(^l^^il^^J..^^  thereof  for  a  less  price  than  what  is  before  mentioned,  or  other- 
Thk  People  tTMc,  then  the  Said  supervisors,  or  a  majority  of  them,  with  the 
CHAiinoiv.    concurrence  of  one   or  more  of  the  said  judges,  shall   cause 
all  such  deficiencies  to  be  assessed  and  levied  in  the  county, 
[  *  61  ]         as  other  county  charges,  so  that  the  ♦whole  of  such  deficiencies 
be  paid  to  the  loan  officers  by  the  third  Tuesday  of  June  then 
next  following."     After  so  great  a  lapse  of  time,  and  when 
such  changes  have  taken  place,  in  regard  to  the  county  of 
Ulstery  we  are  clearly  of  opinion,  that  it  is  impossible  for  the 
Court,  under  the  existing  circumstances,  to  do  what  is  right 
and  just  in  the  case.     Without,  therefore,  expressing  any  par- 
ticular opinion  on  the  merits  of  the  claim  against  the  county, 
we  must  deny  the  motion  for  an  attachment. 

Motion  denied. 


The  People,  ex  relat.  Shaut,  against  Champion  and 
others,  Commissioners  of  Highways  of  Danube. 

c<w°Lifr^°  ^  manrfamiw  was  issued  to  the  defendants,  as  commissioners 
»eif  amicved  of  highways  of  the  town  of  Danube^  in  the  county  of  Herki" 
oftbei^mfs-  ^"^^y  commanding  them  to  lay  out  and  establish  a  certain 
sioncrs  of  high-  highway  described  in  the  writ,  or  show  cause,  &c. 

E^*^'  S^'^ihSS  The  return  to  the  mandamus  stated,  that  on  the  ISth  of  June, 
gc8  of  Uie  1316,  on  application  made  by  twelve  freeholders  of  the  town  of 
©f  \he°c«Siiiy!  l^Rnden,  in  the  county  of  Montgomery ^  to  the  commissioners 
(2  N.  R.  L  ofhighways,  then  being,  to  lay  out  a  certain  public  highway,  <Slc. 
ch^bs^.  i?*!*  ^^^  commissioners  proceeded  to  examine  and  inspect  the  route 
k'  s,  518.'  J  of  the  said  road,  and  upon  such  inspection,  were  of  opinion 
^*\Vhere  the  ^^^^  ^^®  ^^^^  ^^  Unnecessary,  and,  thereupon,  refused  to  lay 
commissioners  it  out.  That  the  Said  freeholders  appealed  from  the  decision 
duc'^^^Sca"  of  the  commissioners  to  three  of  the  judges  of  the  Court  of 
lion,  refuse  to  Common  Pleas  of  the  county  of  Montgomery ,  who,  therefore, 
vMiXir  deferi  proceeded  to  examine  the  route  of  the  proposed  road,  and  on 
•ninaiion  b  re-  examination  thereof,  on  the  24th  of  June,.  1816,  dissented 
p™thc}u<4«  '^o™  t^®  decision  of  the  commissioners,  and  proceeded  to  ftiy 
of  the  c.  p.  out  the  highway,  as  follows,  (describing  it,)  which  decision, 
[  *  62  ]  *&c.,  was  recorded  in  the  office  of  the  clerk  of  the  town  of 
S^'^oSr?^*^  M/Mfc»,  on  the  27th  of  June.  That  by  an  act  of  the  legisla- 
aiKi*if  the  com-  ture,  passed  April  7,  1817,  a  part  of  the  town  of  Minden  was 
Ssc*'io"o"  u  t*!^  ^'i"^*^^  ^^  the  county  of  Herkimer,  and  formed  into  a  sepa- 
road  M>7aid  out  rate  towu  by  the  name  of  Danube ;  that  the  whole  of  that  part 
^ndaiwwlfes*  ^^  ^®  former  town  of  Minden,  in  which  the  proposed  highway 

A  mandanau 
need  not,  in  the  first  instance,  be  directed  to  the  commissioners  hy  their  indi\idua]  names  ^  it  is  ooljr  m 
case  of  disobedience  to  the  writ,  that  tJiey  are  to  be  proceeded  aeainst  peraonaily. 

The  relator  J  or  party  prosecuting^  a  mandamus  ^  may  demur  to  the  return  to  the  ymX, 
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is  flitttated,  is  in  the  fMresent  town  of  Danube.    That  applica-     Albany. 
tion  had  been  made  to  the  defendants  to  order  the  liighway,  ^^^^^[yfj^ 
so  laid  out  and  established  by  the  judges  of  the  Court  of  C.  Thk  Peopm 
P.  of  Monigomery,  to  be  opened  for  public  use,  which  the  de-    cha Jpiob 
fendants  refused  to  do,  insisting  that  they  were  not  bound  by 
law  to  open,  or  order  the  said  road  to  be  opened,  because,  as 
they  allege,  the  judges  of  the  Court  of  C.  P.  had  no  authority, 
upon  the  appeal  to  them,  to  lay  out  the  road  and  have  it 
recorded,  &c. 
To  this  return  there  was  a  demurrer,  and  joinder  in  demurrer. 

Ccrc/y,  for  the  defendants,  objected,  that  it  was  irregular  for 
the  relator  to  demur  to  the  return.  The  object  of  the  statute, 
relative  to  proceedings  on  writs  of  mandawns,  &>c.  (P  A^n^, 
ch.  20.  1  N.  K  L.  107.  sess.  11.  ch.  11.  s.  2.  2  K  S. 
586.  ^  55.)  was  to  expedite  the  proceedings  where  the  officer 
holds  only  for  a  year;  and  to  supersede  the  necessity  of 
bringing  an  action  on  the  case  for  a  false  return.  It  says,  that 
**  it  shall  and  may  be  lawful,  to  and  for  the  person,  or  persons, 
suing  or  prosecuting  such  writ  of  mandamus,  to  plead  to,  or 
traverse  all  or  any  of  the  material  facts  contained  within  the 
return,  to  wliich  the  person  or  persons  making  such  return, 
shall  reply,  take  issue,  or  demur.'^  The  object  is  merely  to 
obtain  a  peremptory  mandamus ;  and  the  demurrer  admits  all 
the  facts  stated  in  the  return. 

S^eticer,  J.,  we  will  hear  the  demurrer  argued,  and  consider 
:f  tliis  objection  afterwards. 

Ford^  in  support  of  the  demurrer.  Every  material  fact 
stated  in  the  return  is  admitted  by  the  demurrer ;  and  the  only 
question  is,  whether  the  judges  of  the  Court  of  C.  P..  of  fler- 
kimer  had  authority  to  lay  out  and  record  the  road,  on  the 
appeal  to  them  from  the  decision  of  the  commissioners  of 
*hiffhways.  The  16th  section  of  the  act  to  regulate  Highways ,  [  *  63  ] 
(2  A.  R.  L.  270.  d6th  sess.  ch.  33.)  directs  the  mode  of  laying 
out  roads  through  improved  or  cultivated  land.  The  36th 
section  declares,  "  that  whenever  any  person,  or  persons,  shall 
conceive  himself,  or  themselves,  aggrieved  by  the  detennination 
of  the  commissioners  of  highways,  either  in  laying  out,  altering, 
or  discontinuing,  or  in  refusing  to  lay  out,  alter,  or  discontinue, 
any  road,  it  shdl  be  lawful  for  such  person  or  persons,  within 
forty  days  thereafter,  to  appeal  to  any  three  judges  of  the 
Court  of  Common  Pleas  for  the  county  in  which  such  road  is 
situated,"  &c.  <^  and  their  decision,  or  that  of  any  two  of  them, 
shall  be  conclusive  in  the  premises."  The  37th  section  de- 
clares, '^  That  no  road  which  has  been  fixed  by  the  decision 
of  the  conunissioners  on  appeal,"  &.c.  shall  be  taken  up  or 
altered,  but  by  the  order  of  the  same  judges,  or  such  of  them 
as  do  C4>ntinuc  in  commission,  joined  with  such  other  judge 
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ALBANY,     or  judges  as  will  make  three,  &c.    The  d9th  sceiioo  directs  the 

Jamwry,  1819.  ^^^^^j  ^f  ^j^  j^^j  t^  resoove  his  fences,  within  sixty  days  after 

Thk  Pjboflk  notice,  provided  the  determination  of  the  commissioBer  siiall 

^,     "'  ^       not  have  been  appealed  from ;  and,  in  case  of  appeal,  then 

.MAMFioH.    ^^^^  ^^^^,  ^^^^  gjjjjj  jj^  given  after  the  decision  of  such 

appeal.  There  is  no  provision  that  the  commissioners  are  to 
lay  out  the  road,  after  the  judges  have  decided  on  the  appeal ; 
and  though  the  act  is  silent  as  to  its  being  done  by  the  judges, 
the  fair  construction  is,  that  they  have  tlie  power. 

CafJy,  contra.  The  act  of  1801  (l  K  Sf  K  K  K  L.  389.) 
did  not  extend  to  private  roads ;  but  the  act  of  March  19,  181 3, 
extends  to  {jfivate  roads  as  well  as  to  public  hi^ways.  In 
rcijard  to  a  public  highway,  no  individual  can  be  so  aggrieved 
as  to  give  him  a  right  of  appeal.  The  party  aggrieved  ought 
to  specify  his  grievance,  and  the  special  ground  of  grievance 
ought  to  be  set  fortli. 

There  is  nothing  in  the  act  which  gives  the  judges  of  the  C. 
P.  of  the  county,  any  other  power  than  to  affirm  or  reverse 
the  order  of  the  commissioners ;  they  cannot  have  the  power 
of  laying  out  the  road,  by  implication.  Again  ;  in  March  next, 
I  ^  ()4  J  these  defendants  will  be  out  of  office.  A  ^peremptory  manda- 
mus to  them  can  be  of  no  use.  They  cannot  lay  out  and  open 
a  road  in  winter,  or  before  March.  The  law  does  not  allow 
private  fields  to  be  opened  between  the  1st  of  November  and 
the  1st  of  ApriL  A  peremptory  mandamus,  now,  will  be  nu- 
gatory. Tlie  relator  should  have  moved  for  a  peremptory 
mandamus,  immediately,  and  in  the  first  instance. 

Ford^  in  reply.  It  is  enough  if  any  person  thinks  himself 
aggrieved,  to  give  him  the  right  of  appeal.  He  must  judge  of 
that  fact ;  and  if  he  fails  to  show  that  he  is  aggrieved,  he  must 
pay  costs.  The  defendants  are  now  in  office.  They  are  not 
to  make  the  road,  but  merely  to  open  it.  After  it  is  ordered 
to  be  opened,  the  overseers  are  to  have  it  worked.  Besides,  a 
peremptory  mandamus  may  be  directed  to  their  successors^  or 
the  commissiotters  in  office,  whoever  they  may  be. 

Spencer,  J.,  delivered  the  opinion  of  the  Court  The  prin- 
cipal question  in  this  cause  is,  whether,  after  an  applicatit>n  to 
the  Commissioners,  according  to  law,  to  lay  out  a  road,  and 
their  refusal  to  do  so,  and  on  an  appeal  to  three  Judges  of  the 
Court  of  Common  Pleas,  tliey  reverse  the  decision  of  the  Com- 
missioners, it  is  lawful  for  the  Judges  to  proceed  and  lay  out 
the  road.     If  it  is,  then  a  peremptory  mandamus  must  go. 

The  36th  section  of  the  act  to  regulate  highways  (2  N.  R. 
L.  282.  1  R.  S,  518.  ^  84.)  gives  the  right  of  appeal  to 
any  person  who  shall  conceive  himself  aggrieved  by  the  deter- 
mination of  the  Commissioners,  either  in  laying  out,  altering^ 
or  discontinuing,  or  in  refusing  to  lay  out,  alter,  or  discontinue, 
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any  road,  and  it  declares  tlieir  decision,  or  that  of  any  two  of     alban^  , 
tliero,  to  be  conclusive  in  the  premises.     The  37th  section  ^^^j;;;;;;;^^ 
enacts,  that  no  road  which  has  been  fixed  by  the  decision  of  Thk  r^oi-i.K 
the  Judges,  on  an  appeal,  shall  be  taken  up,  or  altered,  but  by    champion 
the  order  of  the  Judges.     The  act  (40th  sess.  ch.  43.)  makes 
some  inmiaterial  alterations  as  to  the  time  of  appeal.     It  cannot 
admit  of  a  doubt,  that  any  person  may  appeal,  whether  he  be, 
in  feet,  aggrieved  or  not.     It  satisfies  the  statute,  if  he  con- 
ceives himself  to  be  aggrieved.     It  is  equally  clear,  that  ♦the         [  *  66  1 
power  of  the  Judges  extends  to  hearing  appeals,  where  tlie 
Commissioners,  as  in  this  case,  refuse  to  lay  out  a  road ;  and, 
construing  the  36th  and  37th  sections  together,  tlie  Judges 
have  the  power,  id  cases  where  the  Commissioners  refuse  to 
lay  out  a  road,  to  lay  it  out  themselves.     This  power  resnlts 
from  a  want  of  any  provision  in  the  act,  requiring  the  Com- 
missioners to  lay  it  out,  after  the  Judges  have  decided,  and 
from  the  provisions  of  the  37th  section  already  mentioned. 

The  mandamus y  then,  must  go,  unless  the  formal  objections 
are  valid.  It  has  been  urged,  that,  non  constat,  the  Commis- 
sioners to  whom  the  alternative  mandamus  was  directed,  are 
now  in  office ;  and  that,  if  they  are  not,  the  peremptory  mun- 
damns  will  be  unavailing.  It  was  not  necessary,  in  the  first 
instance,  to  issue  the  writ  to  any  persons,  by  name ;  for  this  is 
not  a  proceeding  against  any  individual,  until  an  attachment 
issues.  The  relator  might  omit  the  names,  and  proceed  against 
the  Commissioners  of  the  town,  whoever  they  may  be ;  and  if, 
as  Commissioners,  they  disobeyed  our  mandate,  they  would 
incur  a  personal  responsibility. 

It  is  objected,  that  under  the  statute,  (1  N.  K  L.  107.  2 
R,  S.  586.  <^  55.)  the  relator  cannot  demur  to  the  return  to  the 
turn  lamus^  and  that  his  course  is,  where  the  return  admits  the 
&cts  warranting  a  peremptory  mandamus ,  to  move  for  that  writ 
at  once.  But  this  objection  is  made  with  an  ill  grace,  after  a 
joinder  in  demurrer.  The  act  provides,  that  when  a  return 
shall  be  made  to  a  mandamus,  it  shall  be  lawful  for  the  person 
suing  or  prosecuting  such  writ,  to  plead  to,  or  traverse  ail,  or 
any  of  the  material  facts  contained  within  the  return,  to  which 
the  person  making  the  return  shall  reply,  take  issue,  or  demur ; 
and  if  a  verdict  shall  be  found  for  the  person  suing  out  the 
writ,  or  judgment  be  given  for  him  upon  demurrer,  &c.  he 
fhall  recover  his  damages  and  costs. 

This  authorizes  the  party  prosecuting,  to  demur ;  for  a  de- 
murrer is  a  plea,  and  it  would  be  absurd  to  require  a  traverse 
of  the  return,  when  the  facts  are  truly  stated.  We  ought  to 
encourage  and  promote  this  method  of  testing  the  validity  of 
a  return,  for,  if  either  party  is  dissatisfied  with  the  judgment 
of  this  Court,  he  has  his  remedy  on  the  record,  by  a  writ  of 
error.  The  plaintiff  must  have  judgment,  *which  will  author-  f  *  66  J 
izc  the  issuing  a  peremptory  mandamus  to  the  Commissioners, 
by  name,  or  to  them  merely  as  Commissioners.     Whether  he 
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can  execute  a  writ  of  inquirj  under  the  statute,  and  recover 
his  costs,  are  questions  not  now  before  the  Court.  It  is,  how- 
ever, certain,  that  no  costs  can  be  recovered,  unless  damages 
are  found.     (2  Str,  1051.) 

Judgment  for  plaintiff,  and  a  peremptory  mandamu8.{a) 


(a)  The  People  ¥.  Me  Cammissiantrs  of  Salem,  I  Cowen^  23.  Where  an  inferior 
tribunal  is  vested  with  discretionary  power,  and  proceeds  to  execute  it,  the  Court 
will  not  control  that  discretion  by  numdamMM.  but  if  subordinate  public  agents 
refuse  to  act,  or  to  entertain  the  question  for  their  discretion,  in  cases  where  the 
law  enjoins  upon  thcni  to  do  the  act  required,  the  Court  will  enforce  obedience 
by  mamdMnusy  where  no  other  legal  remedy  exists.  HvU  ▼.  Supervisor*  of 
Oneida^  19  Johns.  Rep,  ftGSL  Bright  y.  the  Smetvitors  4{f  Chenango,  18  Johns, 
Rep.  242.  Ex  parte  Benson,  7  Cotcen,  3C3.  For  the  discretion,  tlie  exercise  of 
which  this  Court  will  not  undertake  to  regulate  or  enforce,  see  the  People  y 
the  Superior  Court  of  the  City  of  A'ew-  York,  9  WenddL's  R,  144. 


In  an  action 
opon  a  judg- 
ment render^ 
against  several 
joint  debtors, 
some  of  whom 
were  not 

brougbi  into 
court,  on  the 
pmcess  opon 
which  that 

jiKigment  was 
recovered,  the 
judfrment  is 
prima  facie  ev- 
Klenccoradebt 
agninst  the  de- 
fendants who 
did  not  api>enr 
in  the  original 
action,  reserv- 
ing, however, 
to  them,  the 
right  of  enter- 
ing again  uito 
the  merits,  and 
showing  that 
they  ought  not 
to  have  been 
ch  Tged. 


•   Taylor  and  Twiss  against  Pettibone. 

IN  ERROR,  on  certiorari  to  a  Justice's  Court, 
The  defendant  in  error,  brought  an  action  in  the  Court  be- 
low, against  the  plaintiffs  in  error.  A  warrant  issued,  which 
was  only  served  upon  Taylor^  who  alone  appeared.  The 
plaintiff  below  declared  on  a  judgment  recovered  by  him,  in  a 
Justice's  Court,  against  the  defendants  below,  for  17  dollars 
and  76  cents.  The  judgment  declared  on  was  proved,  but  it 
appeared,  that  it  was  recovered  on  process  served  only  on 
Tufiss.  Taylor  insisted,  that  the  plaintifl*  below  was  bound  to 
prove  that  he  was  liable  with  l\ciss,  on  the  original  cause  of 
action;  but  the  Justice  overruled  the  objection,  and  gave 
judgment  for  the  amount  of  the  former  judgment. 

Per  Curiam,  The  cases  of  Dando  v.  Doll  and  Trcmper^  (2 
Johns.  Rep,  87.)  and  the  Bank  of  Columbia  v.  Newcomb  and 
others,  (6  Johns,  Rep,  98.)  decide  this  point.  We  there  con- 
sider the  judgment  against  the  party  not  brought  into  court, 
Bs  prima  facie  evidence  of  a  debt,  reserving  to  him  the  right 
to  enter  again  into  the  merits,  and  show  that  he  ought  not  to 
have  been  charged. 

Judgment  afBrmed. 
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January,   1811) 

•Stafford  and  others  against  Low.  Stafford 

Low. 

THIS  was  an  action  of  assumpsit  to  recover  the  price  of  The  defrtudam, 
certain  goods,  sold  and  delivered  by  the  plaintiffs  to  the  who  was  li.e 
Ballstan  Spa  Manufacturing  Company ,  of  which  the  defendant  mwmfactur'iiig^ 
was  president.  corapauy,    Sn 

The  plaintiffs  claimed  the  sum  of  547  dollars  and  two  cents,  bJ'"L''IlJahS 
as  the  balance  due  them  on  the  9th  of  May,  1816,  of  an  "^^^  ^^'""'^  ."'; 
account  containing  mutual  debits  and  credits.  They  proved  u?c"^oi^^iyI 
the  delivery  of  the  goods  to  the  agent  of  tlie  company,  and  V*?^®.  J"  ';  j 
produced  in  evidence  a  letter  from  the  defendant,  addressed  to  ?eferJod'  tinm 
them,  bearing  date  the  21st  of  December,  1814,  and  which  [jJe 'Tu^So!,'! 

was  as  follows :  dcut      of     Ihe 

"  Gentlemen— Your's  of  1 5th  instant  is  received.  Presuming  Jj3"];'„i " ",;! 
that  the  articles  contained  in  the  account,  at  the  foot  of  your  supcrintciuicnj 
letter,  were  for  the  use  of  the  BaUston  Spa  Company y  you  nYJJJiawhham. 
will  receive  payment  for  the  same,  by  presenting  the  bill  to  pie  means'  of 
Nicholas  Smith,  who  is  duly  appointed  superintendent  of  that  "uai""^,.}^"!!!!" 
company.  It  is  known  to  them  that  he  has  contracted  with  ami  ur^cd  u>e 
vou  for  a  considerable  quantity  of  work,  such  as  tubes  for  S!srihc''arti!io^ 
warming  the  factory,  shaft  wheel,  &c.  &c.  He'  has  hitherto  wiiich  ihey  had 
been,  and  will  continue  to  be,  furnished  with  ample  means  of  ^"ake'^^Heihcn 
making  punctual  payment  for  all  articles  which  he  shall,  from  added,  "  if,  lu 
time  to  time,  procure  for  the  use  of  that  company ;  and  it  is  forf.gl^" J°  j!i! 
important  for  them  that  the  articles  which  you  have  undertaken  piaiiaiion,  yen 
to  make,  be  furnished  as  speedily  as  possible :  and  if,  in  addi-  ^^"  hid^v?duai 
tion  to  the  foregoing  explanation,  you  shall  require  any  gixanaace.  i 
individual  guarantee,  I  shall  have  no  objection  to  give  you  that  ohjcctiSr 
I  ledge.     Respectfully,  &c.  Nichs.  Low"  give  you  thai 

The  plaintiffs  proved,  that  just  before  the  commencement  plaimrffs,  Jxcr- 
of  this  suit,  they  called  on  the  defendant,  and  requested  his  wartU,  fimiish- 
unnranty,  which  he  refused  to  give.  On  the  part  of  the  de-  wlill''' ""^K, 
tndant,  *it  was  proved,  that  the  company  were  wholly  insol-  [  *  68  ] 
Y«  nt,  and  became  so  soon  after  the  last  goods  were  delivered.  »»d  more  Umn 
A  verdict  was  taken  for  th^  plaintiffs,  subject  to  the  opinion  Ibc"*  daiT*ofTh2 
f  f  the  Court:  and  if  their  opinion  should  be  against  the  plain-  letter,  wheiuhe 
tiffs,  a  judgment  of  nonsuit  was  to  be  entered.  LeTme^  in^ou 

•  vent,  called  en 

R,  and  H,  Sed/rwicJc,  for  the  plaintiffs.  This  case  has  pe-  J^  hhT^^il 
ciiliar  features.*  It  is  an  order  to  a  manufacturer  to  have  work  amy.  iivM, 
done  immediately.  It  was  not  to  be  expected  that  the  plain-  am's^ieiler  did 
tiffs  would  write  back  an  answer,  requiring  the  execution  of  a  not  amount  to 
formal  guaranty,  before  they  commenced  the  work,  which  was  wS?^mcreiV^"a 
indispensable  to  the  operations  of  the  company;  the  letter  was  conditional' en- 
written  after  the  plaintiffs  had  refused  to  do  work,  on  the  mere  ^^?^  a^^Jruorato 

^         ly,  in  ease   the 
plainfififl  shoald  l)c  dissatisfied  with  the  security  of  the  company }  and  not  havuigf  expressed  ibeir  dissali* 
mction,  nntil  after  a  lapse  of  more  than  two  years,  it  was  to  be  inferred,  tliat  they  were  satisfied,  and  (I 
BOt  mean  to  avail  themselves  of  tJie  defendant's  ofTer. 
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credit  of  the  company.  It  is  not  like  the  case  of  a  person 
applying  to  purchase  goods.  The  letter  is  \n  form  of  an  order 
to  have  work  done,  or  a  ratification  of  an  oider  already  given ; 
and  it  could  not  be  countermanded. 

Again ;  the  defendant  was  a  principal  in  the  concern,  and 
had  a  deep  interest  in  the  company.  He  was  not  a  mere  stran* 
ger,  or  third  person,  writing  in  behalf  of  another. 

If  not  an  actual  guaranty,  it  was  a  promise  to  guaranty, 
whenever  asked  to  do  so.  Where  a  surety  renders  himself,  pri- 
marily, liable,  no  lapse  of  time  will  exonerate  him  from  his 
responsibility.  (Oxley  v.  Young,  2  H,  Bl  613.  Fcal  v.  Tat- 
locky  1  Bos,  8f  Puil.  419.)  No  notice  was  necessary  in  this 
case.  The  insolvency  of  the  company  must  have  been  better 
known  to  the  defendant,  who  was  so  largely  concerned  in  it, 
than  to  the  plaintiffs. 

D.  B,  OgJen,  contra,  contended,  that  contracts  against 
sureties  were  to  be  construed  strictly;  (2  Caines^  Cases  in 
Error,  1.  Walsh  v.  Bailie,  10  Johns.  Rep.  180.)  and  he  re- 
lied on  the  case  of  M'lver  v.  Richardson,  (1  M.  fy  Sehc.  55.) 
as  in  point,  and  decisive.  In  that  case,  the  defendant  ad- 
dressed a  letter  to  the  plaintiffs  as  follows :  **  Gentlemen — As 
I  understand  Messrs.  David  Anderson  fy  Co.,  of  Quebec,  have 
given  you  an  order  for  rigging,  &c.  which  will  amount  to 
about  four  thousand  pounds,  I  can  assure  you,  from  *what  I 
know  of  D.  A?s  honor  and  probity,  you  will  be  perfectly  safe 
in  crediting  them  to  that  amount ;  indeed,  I  have  no  objection  to 
guaranty  you  agaimt  any  loss  from  giving  them  this  credit,*^  The 
Court  of  K.  B.  held  this  letter  not  to  be  a  conclusive  guaranty, 
but  a  mere  overture  to  guaranty ;  and  that  the  defendant,  not 
having  heard  from  the  plaintiffs,  until  ten  months  afler,  when 
A.  fy  Co.  had  failed,  was  not  liable. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  Two  ques- 
tions have  been  made :  1.  Whether  the  defendant's  letter  was,  in 
itself,  a  guaranty  for  the  goods  subsequently  furnished  by  the 
plaintiffs?  2.  Whether  the  defendant  was  bound  to  give  his 
guaranty  when  called  oh  for  that  purpose  ?  All  the  law  upon 
this  subject  will  be  found  collected  in  a  very  able  note  by  Mr. 
Wheaton,  in  his  3d  vol.  of  Reports,  (page  148.)  (a)  The  case 
of  Mlvcr  V.  Richardson  (I  M.  Sf  Selw.  557.)  is  directly  to 
the  point,  that  the  defendant's  letter  did  not  amount  to  a  guar- 
anty. In  that  case,  the  defendant,  afler  giving  the  strongest 
assurances  to  the  plaintiff  of  the  probity  and  honor  of  the  per- 
sons recommended,  and  saying  he  would  be  perfectly  safe  in 
crediting  them  to  the  amount  requested,  added,  "  indeed,  I 

(a)  As  to  the  point,  that  mere  delay  in  calling  on  the- principal,  will  nnt  dis< 
charge  the  surety,  in  addition  to  the  cases  cited  hy  Mr.  Wfieaton,  ridt  Sir  M'm. 
Scott,  in  the  Vreede,  1  Dod.  Adm.  Rep.  1—7,  8.  Ottm  v.  Young,  1  HoWs  X.  F 
Rtp.Qi.   (a)  ^  * 

(a)  J.  and  T.  PowU  t.  fTaUri,  17  Jokms.  Ay.  176 
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have  no  objection  to  guaranty  you  agmnst  any  loss  from  givinff  ,  Albany, 
them  thi»  credit."    The  Court  of  K.  B.  considered  this  as  a  ^^l^l^^^- 
proposition  leading  to  a  guaranty ;  that  the  words  imported,      Hubblt 
that,  if  application  were  made,  he  would  guaranty ;  and  tliat,      browm. 
considering  it  as  an  overture  to  guaranty,  the  defendant  ought 
to  have  had  notice  (which  he  had  not  until  nine  or  ten  months 
after  the  date  of  his  letter)  that  it  was  so  regarded,  and  was 
meant  to  be  accepted,  or  a  subsequent  consent,  on  the  part  of 
the  defendant,  to  convert  it  into  a  conclusive  guaranty. 

The  defendant's  letter,  in  this  case,  is  not  so  strong  as  that 
in  the  case  cited.  He  says,  "  if,  after  the  explanation,  they 
should  require  his  individual  guaranty,  he  should  have  no  ob- 
jections to  ^ve  them  that  pledge."  They  did  not  require  *it,  [  *  ^^^  ] 
until  after  a  lapse  of  more  than  two  years,  when  the  defendant 
had  every  reason  to  believe  they  had  given  up  the  idea  of  his 
guaranty,  and  when  he  had  lost  all  means  of  protecting  him- 
self The  defendant's  engagement  is  conditional,  dependent 
on  the  plaintiffs  being  dissatisfied  with  the  security  of  the  cor- 
poration ;  and  as  they  never  manifested  to  the  defendant  their 
dissatisfaction  with  that  security,  the  inference  is,  that  they 
were  satisfied,  and  did  not  mean  to  avail  themselves  of  the 
defendant's  conditional  offer,  (a) 

Judgment  of  nonsuit. 

(a)  See  Penoyer  ▼.  Watson^  post  100. 


Hubblt  against  Brown  and  Nichols. 

THIS  was  an  action  of  assumpsit  against  the  defendants,  as  '"  •?  ^j*'**"  ^^ 
endorsers  of  a  promissory  note,  for  500  dollars,  drawn  by  i?u-  g^nst**ihe'cu. 
fus  Clam,  dated  the  9th  of  May,  1816,  payaUe  to  the  order  ^JJ^^^^^^^^P";^ 
of  the  defendants,  ninety  days  after  date,  at  the  office  of  the  ihc**niakc""o? 
Utica  Insurance  Company,  and  endorsed  by  the  defendants,  Jjj^^  "^Jf„ J*,;  * 
and  R,  M.  Malcolm.  The  canse  was  tried  before  Mr.  J.  Plait,  SeS^^as"hc"is 
at  the  Oneida  circuit  in  June,  1818.  ul^eHhe  ^Z' 

At  the  trial,  the  endorsement  of  Malcolm,  which  had  pre-  tic»^"fui(f  who 
nously  been  in  blank,  was  filled  up  to  the  plaintiff,  who  J^®;  "?^  H^: 
proved,  that  when  the  note  became  due,  demand  of  payment  nabic  "lo  **Uh! 
was  made  of  the  maker,  at  the  place  where  it  was  payable,  and  Ij;^'"!,^!!^^;^  '';'J: 
that  due  notice  of  non-payment  was  given  to  the  defendants.  thenoie^uuioH^ 
The  defendants  poduced  Clapp,  the  mekev  of  the  note,  as  a  jj^^^^^j"^!,! 
mtnes8,whotestified,thatonthellthof^ttgw^,  18l7,hecalled  dorscd  for  ti.o 
on  Malcolm,  one  of  the  endorsers,  and  requested  him  to  extend  ^^^^^ker, 
the  credit,  and  to  accept  a  new  note  for  90  days.     Malcolm  in  which  cnsei 

as  the  endorser 
is  regarded  a* 

»  nratv,  oad  woaM.  if  the  bolder  ntwvend  agidost  bhn,  be  enutied  to  ebaiige  the  maker,  not  only  witti 

IbeanuMnt  of  the  nbte^  but,  also,  with  the  cosU  which  he  had  been  compelled  to  ftay,  hk  liability  for  costs. 

renders  him  interested  to  deff-tat  the  action,  and  he  is,  therefore,  not  a  competent  witness  for  the  endoi-jscr. 
If  the  beaeficial  holder  of  a  vote  arreea,  on  receivinf  a  premmm  for  the  delay,  to  unait  a  stipulated  time, 

iHlhoat  rning  the  maker,  he  thereby  aischafgcs  the  endoner. 
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V. 
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declined  taking  a  new  note,  and  said  that  he  preferred  keeping 
the  old  one,  as  he  *had  already  given  regular  notice  to  the  en- 
dorsers, but  he  agreed,  for  a  stipulated  premium,  which  was 
paid  to  him,  to  wait,  without  suing,  90  days  longer,  and  as  eri- 
dence  of  such  agreement,  wrote  a  memorandum  in  the  pocket- 
book  of  the  witnrss,  as  follows :  "  500  dollars,  13th  of  JVoctm- 
tcr,  1917.''  The  competency  of  this  witness,  arid  his  testi- 
mony, were  objected  to,  but  were  admitted  by  the  Judge.  A 
verdict  was  found  for  the  plaintiff,  for  the  amount  of  the  note, 
subject  to  the  opinion  of  the  Court ;  with  leave  for  the  plain- 
tiff to  have  judgment  of  nonsuit  entered  against  him,  if  the 
Court  should  be  of  opinion,  that  he  was  not  entitled  to  re 
cover. 

Tdtcoty  for  tlie  plaintifT.  Clapp  was  interested,  and,  there 
fore,  an  incompetent  witness.  The  maker  of  a  promissor) 
note  is  not  an  admissible  witness,  in  an  action  by  an  endorsee 
against  the  endorser,  to  prove  any  thing  which  may  defeat  the 
action.  (Chittij  on  Bills,  50.  53.  Toivnstnd  v.  Bush,  1  Conn, 
Rep,  N,  S.  268.  276.  273.)  The  maker  of  a  note  is  interested 
to  defeat  the  action  against  the  endorser,  so  as  to  compel  the 
holder  to  bring  an  action  against  the  maker,  in  which  he  can 
set  up  the  defence  of  usury,  which  he  could  not  do,  in  a  suit 
against  him  by  an  endorser,  who  having  been  compelled  to 
pay  the  money,  brings  an  action  against  the  maker  to  recover 
the  amount.  In  Pierce  v.  Butler,  (14  Mass,  Rep.  303.)  it  was 
lately  decided  in  the  Supreme  Court  of  Massachusetts,  that  the 
maker  of  a  promissory  note  was  not  a  competent  witness  for 
the  endorser,  in  an  action  against  him  by  the  endorsee.  In 
Jones  v.  Brooke,  (4  Taunt,  464.)  it  was  decided,  that  the 
drawer  of  an  accommodation  bill,  being  bound  to  indemnify 
the  acceptor  against  all  the  consequences  of  his  acceptance, 
was  not  a  competent  witness,  in  an  action  against  the  accept- 
or, to  prove  that  the  holder  took  the  bill  on  a  usurious 
consideration. 

The  verdict,  if  obtained,  might  be  used  as  evidence  against 
the  maker  in  an  action  by  the  endorser.  This  shows  VV.at  the 
witness  is  interested. 

Again ;  it  does  not  appear,  that  Malcolm  was  the  f'/^  holder, 
or  had  any  control  over  the  note. 

^Foot,  contra,  contended,  that  there  was  flufficie«*.t  evidence 
on  the  part  of  the  defendant,  to  afford  the  presumption,  at 
least,  that  Malcolm  was  the  holder:  Nothing  appears  to  the 
contrary.  The  agreement,  then,  between  the  hokler  and 
maker,  not  to  sue  for  90  days,  discharges  the  endorser.  {Pain 
V.  Packard,  13  Johns,  Rep.  174.)  The  plaintiff  was  bound 
to  show,  that  the  note  was  endorsed  to  him  before  the  protest 
for  non-payment.  There  is  no  ground  whatever,  fir  the 
suggestion  of  usury,  or  that  the  note  was  usurious  in  itf  '4icep 
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lion.     The  maker  is  competent  to  prove  facts  arising  after  the    ALfiANy, 
note  is  negotiated,  and  after  protest  for  non-payment.  'J^^IISI^;.-!^ 


Spencer,  J.,  delivered  the  ^opinion  of  the  Court.  The 
questions  in  this  case  are,  1.  Whether  Rufus  Clapp  was  a 
competent  witness  for  the  defendants,  without  a  release  ?  2. 
What  is  the  effect  of  his  testimony,  if  competent? 

The  case  is  silent  as  to  the  fact,  whether  this  was  an  accom- 
modation note,  or  not ;  if  it  was,  then,  on  the  authority  of  the 
case  of  Jones  v.  Brooke^  (4  Term  Rep.  466.)  the  objection  to 
the  witness  was  well  founded ;  because,  if  the  defendants  were 
rendered  liable  in  this  action,  they  would  have  a  remedy  over 
against  the  maker  of  the  note,  not  only  for  the  principal  and 
interest,  but  for  the  costs ;  and  persons  liable  to  the  costs  of  an 
action,  have  an  immediate  interest  in  the  event,  and  are, 
therefore,  not  competent.  {Philips's  Ev»  45.  1  Binney,  444. 
II  Johns.  Rep.  57.)  As  tlie  case  stands,  we  cannot  intend  this 
to  be  an  accommodation  note.  It  is  difficult,  then,  to  see 
what  interest  Clapp  had;  he  was  answerable  on  his  note, 
whether  the  plaintiff  succeeded  in  the  suit  or  failed ;  and  in 
either  event,  no  additional  burthen  was  thrown  on  him.  In 
the  case  of  Skclding  Sf  Haight  v.  Warren,  (15  Johns.  Rep. 
275.)  though  the  point  was  not  elaborately  discussed,  we  held, 
that  the  maker  of  a  note  stood  indifferent  between  the  parties, 
who  were  similarly  situated  with  the  parties  here,  (a) 

If  Malcolm  is  to  be  viewed  as  the  beneficial  holder  of  the 
note,  at  the  tune  he  received  a  consideration,  for  wiutins  90 
days  longer  without  suing,  then,  it  appears  to  me,  the  defend- 
ants were  discharged.  The  evidence  warranted  the  *conclu-  [  *  "^^  ] 
sion,  that  Malcolm  owned  the  note ;  he  had  possession  of  it, 
and  undertook  to  control  its  payment.  If  the  fact  was  other- 
wise, it  was  extremely  easy  for  the  plaintiff  to  prove  it.  He 
might  show  when  he  acquired  an  interest  in  the  note,  or 
otherwise  rebut  the  presumption,  that  Malcolm  was  the  real 
owner  of  it.  This  case  does  not  involve  the  consideration  of 
the  point  on  which  the  Court  of  Chancery  and  this  Court  have 
entertained,  seemingly,  a  contrary  doctrine.  The  Chancellor 
admits,  that  the  doctrine  is,  that  the  surety  is  bound  by  the 
terms  of  his  contract ;  and  if  the  creditor,  by  agreement  with 
the  principal  debtor,  without  the  concurrence  of  the  surety, 
varies  these  terms  by  enlarging  the  time  of  performance,  the 
surety  is  discharged,  for  he  is  injured,  and  his  risk  is  in- 
creased. (2  Johns.  Ch.  Rep.  560,  561.)  We  have  regarded 
the  endorser  as  in  the  nature  of  a  surety,  and  the  maker  of  a 
note  as  the  principal  debtor.  In  the  case  of  English  v.  Barley, 
(2  Bos  if  Pull.  61.)  the  very  point  was  decided,  and  Lord 

(a)  Ptnodl  ▼.  Wdters.  17  Johu.  JR^.  176.  MeFaddm  t.  Maxwdl,  Ih.  188. 
Myers  T.  Palmer,  18  JMiu.  Rat.  167.  Marpuntd  ▼.  WM,  post.  89.  SU^ard  v. 
tUee,  5  CMom,  2i.    JBtmk  tff  Uiiea  v.  HiUMrd,  Ibid.  153. 
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ALBANV,     EldorCs  opinion  is  very  full  in  illustrating  the  principles  on 
^^!^^l:^  which  the  decision  is  placed. 
Sarjeant  Judgment  of  nonsuit,  (a) 


V. 

Bldjvt. 


(a)  Wood  V.  Jcfers&n  CouiUy  Bank,  9  Cptcen,  206. 


Mart  Norval  against  Cornell. 

t'liHor  !he  9th  IN  ERROR,  on  Certiorari  to  a  Justice's  court. 
^rfT^L^^Uf  The  defendant  in  error  brought  an  action  in  the  court  below 
tnnijdk^s,  soss.  Q^inst  thc  plaintiff  in  error,  who  was  a  toll-gatherer  at  one  of 
«.//.m^i  A.  the  gates  of  the  New  JVindsor  and  Cornwall  turnpike  road, 
*s.  .vn.  $  jO.)  a  for  stopping  and  demanding  toll  of  his  son  while  returning 
n*l  "'iia''!r  to  from  the  mill  with  his  team,  and  not  letting  him  pass  until  he 
ih,-  i^o.Kiiiy  of  paid  the  toll.  It  was  proved  that  the  plaintiff's  son  went  with 
ci!^miud!n"'toiii  his  father's  team  and  grist  to  a  mill,  and  passed  the  gate  on 
of  n  jKjrsoii  ox-  his  Way  to  thc  mill,  without  being  required  to  pay  toll ;  that 
plTvmff  it  j^'blit  he  returned  without  the  grist,  not  being  able  to  get  it  ground 
only  when  he  that  day;  that  on  being  required  to  pay  toll,  he  stated  this 
l' *  74  Y  ^  foot  to  the  defendant  below,  but  she  *would  not  let  him  pass 
LyA  travellers  without  paying  it.  The  justice  gave  judgment  for  the  plaintiff 
ar.d  pasijciiffers  bclow,  for  fivc  dollars,  with  costs. 

houiitl    to    pay 
loll,     IT     takes 

y^'j^^o"  •han  Per  Curiam,  The  only  question  is,  whether  the  penalty 
**  %w  a  ows.  ^^^  incurred  or  not.  The  case  of  Conkling  v.  Elting 
(2  Johns.  Rep,  410.)  is  in  point,  that  the  9th  section  of  the  act 
relative  to  turnpikes  (1  N.  K  L.  234.  1  R.  S,  587.  ^  50.) 
does  not  apply,  or  inflict  a  penalty,  where  toll  is 'demanded  ot 
a  person  entitled  to  an  exemption  from  paying  it.  It  applies 
only  to  the  hindering  or  delaying  travellers  and  passengers 
bound  to  pay  toll,  or  for  taking  more  toll»than  the  law  allows. 

Judgment  reversed. 


Sarjeant  against  Blunt. 

•r^^^dc  ^?ed  THIS  was  an  action  of  trover.  The  cause  was  tried  before 
vSih  a*pcwo*n,  Mr.  J.  Yatcs,  at  the  New-York  sittings,  in  Aprity  1819. 
Iioi  kss'thln^a  The  plaintiff  deposited  a  chronometer  with  the  defendant,  to 
certain  fixed  be  sold  by  him,  at  not  less  that  Jive  hundred  dollars,  ibd 
II^Msiiary  wUs  defendant  to  retain  all  that  he  could  procure  beyond  that  sum. 
the  property  at  Tfac  defendant  sold  the  chroeometer  ibr  three  hundred  dollars, 

less  than  lliat 
turn,  the  owner 
cannot  maintain  trover  against  him,  but  the  proper  remedy  is  a  special  action  on  the  com. 
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mthoQt  the  knowledge  of  the  phiintiff.     After  the  sale,  the     alr.\v\ 
plaintiff  demanded  it  of  the  defendant,  who  refused  to  deliver  ^1;];^^^;^ 
it     A  verdict,  subject  to  the  opinion  of  the  Court,  was  taken     Sirjk  v 
for  the  plaintiff,  for  500  doUars,  with  interest ;  and  it  was 
agreed  that  if  the  Court  should  be  of  opinion  that  the  action 
would  not  lie,  judgment  of  nonsuit  should  be  entered. 


BLl;^«^ 


Hoffmatiy  for  the  plaintiff.  On  principle,  there  is  no  objec- 
tion to  this  action,  under  the  circumstances  of  the  case. 

In  La  Place  v.  Aupoix,  (1  Johns.  Cos.  406.)  which  was  an 
action  of  trover,  the  Court  decided,  that  where  goods  were 
delivered  to  a  person  to  sell,  and  on  demand  of  payment  and 
satisfaction,  the  defendant  said  they  were  lost,  this  *was  suffi-  f  *  "'-^  1 
cient  evidence  of  a  conversion  to  support  the  action.  (1  Bsjt. 
N.  P.  Rep.  31.)  In  Murray  v.  Burlingy  (10  Johns.  Rep. 
194.)  the  Court  recognized  the  principle,  that  any  unauthorized 
disposition  of  the  property  of  another  is  a  conversion.  If  a 
man  hires  a  horse  to  go  a  certain  distance,  and  he  goes  beyond 
that  distance,  he  is  liable  in  trover,  for  an  unlawful  conversion 
of  the  horse.  {WheelocTc  v.  Wheeltorighty  5  Mass.  Rep.  104.) 
In  the  case  of  Dufresne  v.  Hutchinson,  (3  Taunt.  1 17!)  which 
may  be  cited  on  the  other  side,  Lawrence,  J.,  puts  the  cause 
on  the  true  croand.  In  regard  to  the  &cts  of  the  case,  the 
opinion  of  Mansfield,  Ch.  J.,  may  be  regarded  as  an  obiter 
dictum.  In  Bromley  v.  Coxwell,  (2  Bos.  and  Pull.  433.)  there 
was  no  breach  of  trust.  There  was  no  violation  of  duty  on 
the  part  of  the  defendant.  The  principle  of  that  case  is  rather 
in  favor  of  the  plaintiff.  (Syeds  v.  Kay,  4  Term  Rep.  260. 
Youl  V.  Harbottle,  PeaJce's  N.  P.  Cases,  49.)  In  Nicoll  v. 
Glennie  and  others,  (1  Maule  8f  Selw.  Rep.  583.)  it  was  held, 
that  a  broker  who  pledged  goods  consigned  to  him  from 
abroad,  without  any  authority,  was  guilty  of  a  tortious  con- 
version. 

There  is  no  reasonable  objection  to  this  form  of  action ;  it  is 
convenient,  and  throws  the  burden  of  proof  where  it  ou^ht  to 
lie,  on  the  defendant,  to  show  what  has  been  done  with  the 
goods  entrusted  to  him. 

H.  Sedgwick,  contra,  scud,  that  no  adjudication  could  be 
found  of  an  action  of  trover  being  held  to  lie  in  such  a  case  as 
the  present.  The  defendant  was  a  factor,  authorized  to  sell 
the  article ;  and,  in  pursuance  of  that  authority,  had  sold  it. 
He  has  not  been  guilty  of  any  tortious  conversion  of  the 
property.  One  inconvenience  that  would  result  from  this 
form  of  action  is,  that  it  would  deprive  the  defendant  of  his 
right  of  set-off,  if  he  has  any. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  The  case 
of  Syeds  v.  Hay  (4  Term  Rep.  260.)  goes  farther  to  sanction 
this  action  than  any  other.     There  the  owner  of  goods  on 
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board  a  vessel  directed  the  captain  not  to  land  them  on  a 
particular  wharf,  against  wluch  the  vessel  was  moored,  which 
he  promised  not  to  do ;  but  did  so,  and  delivered  *them  to  the 
wharfinger  for  the  plaintiff's  use,  supposing  the  wharfinger  had 
a  lien  on  them  for  wharfiige. 

It  was  held,  that  the  owner,  after  demand,  and  refusal  of 
the  goods  by  ^e  captain,  might  maintain  trover  against  him, 
unless  he  could  show  the  wharfinger's  right  to  wharfage. 
Buller,  J.,  said,  if  a  person  take  my  horse  to  ride,  and  leave 
him  at  an  inn,  that  is  a  conversion ;  for  it  brings  a  charge  on 
me.  So,  if  one  man  entrusted  with  the  goods  of  another  puts 
them  into  the  hands  of  a  third  person,  contrary  to  orders,  that 
is  a  conversion.  The  case  is  a  very  familiar  one,  that  trover 
will  lie  when  a  horse  haai>een  let  to  ride  a  fixed  distance,  and 
the  bailee  goes  beyond  the  distance. 

These  principles  do  not  bear  directly  on  this  case.  In  the 
case  of  Si^eds  v.  Hay,  the  captain  disobeyed  his  orders,  in 
delivering  the  goods.  He  had  no  right  to  touch  them,  for  the 
purpose  of  delivering  them  on  that  wharf.  So,  in  the  case  of 
the  horse  left  at  the  inn,  the  contract,  either  express  or  im- 
plied, was,  that  he  was  to  be  returned  to  the  owner ;  instead 
of  which  he  was  left  at  an  inn,  fi^om  which  he  could  not  be 
obtained  without  a  charge :  It  was  dispossessing  the  plaintiff 
of  his  horse ;  and  where  a  horse  is  rid  beyond  the  distance  for 
which  he  is  expressly  hired  to  go,  it  is  an  assumption  of  a 
right  to  use  the  horse  contrary  to  the  owner's  permission. 

The  case  of  Dufresnc  v.  Hutchimon  (3  Taunt.  117.)  ii 
mcNre  in  point ;  and  I  understand  that  case  to  recognize  the 
principle,  that  when  the  plaintiff  had  given  an  authority  to 
sell,  though  the  articles  were  sold  for  a  less  sum  than  author- 
ized, trover  will  not  lie. 

In  the  case  of  Cairns  fy  Lord  v.*  BUtcker^  (13  Johm,  Rep. 
304.)  though  we  do  not  expressly  recognize  the  principle 
adopted  in  Vvfresne  v.  Hutchinsan,  it  is  pretty  evident  that  we 
are  inclined  to  think  it  right  If  every  departure  firom  instruc- 
tions is  to  expose  a  party  to  an  action  of  trover,  I  should 
consider  it  as  introducing  a  new  rule,  which  might  operate 
injuriously ;  there  is  no  need  of  this  refinement.  An  action 
on  the  case  is  well  calculated  to  redress  any  injury  arising 
firom  a  breach  ef  instructions.  In  this  case,  the  defendant  was 
authorized  to  sell  the  chronometer  for  a  particular  price.  The 
compbunt  is  not,  that  he  sold,  but  that  ^'he*  scdd  it  (or  a  less 
sum,  and  thus  vic4ated  his  orders.  The  selling  was  not  a  con- 
version;  but  selling  for  a  less  price  was  a  bieach  of  duty.  If 
the  plaintiff's  doctrine  be  ri^t,  then  I  do  not  see  why  he 
could  not  maintain  trover  against  the  puicbaser ;  for  if  the 
act  was  tortious,  no  property  was  acquired ;  and  to  maintain 
trover  the  act  mast  be  tortious.  (3  JBot.  tf  PuU.  439.)  The 
sale  was  not  a  tortious  act 
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AiKiK  against  Dunlap*  aikik 

Don LAP 

THIS  was  an  aetioA  of  asiumptit.  The  dedaration  con-  Bv  the  ^ntii 
tained  several  counts.  1.  The  first  count  stated^  that,  on  the  JJJ^f  con*^  ' ''h 
1st  of  January y  1817,  the  defendant  wad  indebted  to  the  plain-  of  ^Afarcif^l*, 
tiff  in  the  sum  of  5,000  dfAlm,  for  so  much  money  paid  by  ]J^'the  cXc- 
the  plaintiff  to  the  use  of  the  defendant,  to  the  collector  of  the  tum  of  dutiZ, 
customs  for  the  district  of  Neto-Y&rk,  as  obligor  with  the  de-  ^'il^'u^^fi 
fendant,  and  as  his  surety,  on  three  several  bonds  executed  to  states  for  <iu- 
the  United  States  by  the  defendant;  and  the  plaintiff,  as  his  o^'iScIhrlS!!^* 
surety,  conditioned  for  the  payment  of  certain  duties,  on  oer-  tobe  first  satfs' 
tain  goods,  wares,  and  merchandise,  before  that  time  imported  ^SJii^  '%Si\ 
mto  the  city  of  New^York^  by  the  defenxtent.  S.  That  the  spot  on  a  bono 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of  5,000  SL^^'^'^in^ 
dollars,  for  money  paid  by  the  plaintiff  to  the  use  of  the  de^  vent,  Uie  bond 
fendant,  for  duties  due  to^  the  United  SiaUt,  on  certain  goods,  SirE^fthowre! 
&c. ;  and  for  the  payment  of  which  the  plaintiff  had  become  ty  u  cnUUed  to 
security,  in  manner  and  form  as  by  the  laws  of  the  United  eMrSSSf^SI^ 
StcUes  was  required.     3.  The  common  counts  in  assumpsit,  for  act  secures  to 

•■ia*  the  Unit€>i 

money  paid,  money  lent,  &c. .  g^,^      3^,1 

The  defendant  pleaded,  1.  Non-assun^sit    2.  His  discharge,  might 'maintaui 

•dated  the  24th  of  September^  1817,  granted  by  the  Recorder        [  *  78  ] 

of  JVcu^-  Tbrfe,  under  the  insolveirt  act  of  the  12th  of  Aprils  1813*  »  »"'5  *>"  the 
To  the  second  plea  the  plaintiff  demurred^  and  the  defend-  namof  'Held! 

ant  joinel  in  the  demurrer.  «f  at,  admiu  ng 

<*  that  a  debt  due 

to    the    United 

T.  A.  Emmet  y  in  support  of  the  demurrer,  stated  thred  ^^f  f™"  j^"- 
points.  1.  That  the  plaintiff  having  paid  the  bond,  as  a  j!S'"by*^  dl^" 
surety  J  was  entitled  to  the 'same  preference  as  the  United  <*^a»^  of  x\^ 
St€ttes  had  against  the  principal  debtor,  (a)  ^?^u^er^c 

msi^ventlawof 
a  stale,  (and  it  seeau  that  it-  is  not,)  yet  that  the  preference  eiven  to  the  sarety  is  onty  the  rig^t  to  be 
first  satisfied  oot  of  the  effects  of  the  insohrent,  in  the  hands  of  Ks  assinees,  and  not  a  right  to  maintain  au 
action  agausl  the  iaiolveiit  himsetf,  notwithstanding^  his  discharge :  therefore,  where  the  surety  brings  an 
aetioB  against  the  principal  for  money  paid  to  the  United  States,  on  a  bond  for  duties,  the  latter  may 
plead  his  discharge  under  the  insolvent  law  of  this  state. 

(a)  The  act  of  Congress  (5  Cong.  kss.  1.  ch.  128.  a.  65.)  to  regtdaU  the  col- 
Uetimt  cfdMftim,  ^.  pmani,  March  &.  1799,  declares,  that,  <<  in  all  cases  of  inml- 
Tencj,  or  where  any  estate  in  the  bands  of  the  executors,  administrators,  or 
assignees,  shaD  be  Insafficient  to  pay  all  the  debts  dne  from  the  deceased,  the 
debt,  or  debts,  doe  to  tho  United  States^  on  sntsh  bond,  or  bonds,  shall  be  fint 
satisfied,"  dee.  And  it  -proyides,  *'  That  if  the  principal  in  any  bond,  which 
shall  be  giTen  to  the  Uiuted  States  for  duties  on^oods,  wares,  andmercfaandises, 
impofteaTor  ofther  penalty,  either  by  himself,  his  fhetor,  agent,  or  other  peiMm 
for  hki,  shall  be  insolvent;  or  if,  such  principal  being  deceased,  his  or  her  tfs- 
tate  and  effects  shall  come  to  the  hands  of  his  or  her  executors,  administrators, 
or  assignees,  shaU  be  imnfficient  for  the  payment  of  hia  cir  her  debts ;  and  if,  in 
either  of  the  said  cases,  my  surety  on  the  said  bond,  or  boads,  or  the  executors, 
aJnmustrators,  or  asn^naos,  of  such  safety,  shall  pay  to  the  United  Slates  the 
money  dtte  upon  fvoeh  bond,  or  bonds,  sdeh  stneiy,  his  or  her  executofSy  ad- 
miniijlratori,  or  asslgmes,  shaH  have  and  enjoy  the  like  advaastage,  priority,  or 
prefeienoe,  fyr  the  xeoorery  and  receipt  of  the  said  moneys,  ost  or  the  estate 
and  efie<rts  of  such  insolvent  or  deceased  principal,  as  are  neserved  and  seeiu«d 
to  the  United  States;  and  shall  and  may  bring  aad  nudntun  a  suit,  or  suits,  up- 
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ima^^ms.      ^'  '^^^^  ^®  discharge  of  the  defendant,  under  the  bsolvent 

v^^ifi^O^^w^'  act,  did  not  discharge  him  from  this  debt. 

AiKiH  3.  That  the  insolvent  act,  under  which  the  discharge  was. 

DuvLAr.  obtained,  is  unconstitutional  and  void.  The  last  point,  he 
said,  he  should  not  argue,  though  he  did  not  mean  to  waive  it, 
if  necessary  to  be  insisted  on. 

There  can  be  no  doubt,  that  the  defendant  was  in  that  state 
of  insolvency  contemplated  by  the  act  of  Congress.  {Bartleit 
V.  Prince,  19  Mass.  Rep.  431.)  Debts  due  to  the  United 
States  are  not  within  the  purview  of  the  insolvent  act,  though 
its  language  is  general.     The  case  must  be  argued  on  general 

f  •  79  ]  principles,  for  it  is  peculiar.  No  analogous  *ca8e  is  to  be 
found  in  die  English  books.  Can  a  state  le^Iature  interfere, 
in  any  way,  with  the  debts  due  to  the  United  States  1  Can 
it  pass  an  act,  expressly  discharging  a  debtor  of  the  United 
States?  Can  a  state  take  away  any  rights  of  the  United 
States  1  Is  it  not  subordinate  to  the  general,  or  paramount 
government?  Does  not  the  nature  of  our  federative  govern- 
ment require  such  a  subordination  in  the  states? 

Admitting,  even,  that  the  states  had  such  a  power,  yet  this 
insolvent  law  does  not  contemplate  debts  due  to  the  United 
States.  It  refers  to  debts  for  which  the  creditors  m^y  petition  ; 
and  they  are  to  be  paid  rateahly,  out  of  the  effects  of  the  in- 
solvent. But  by  the  act  of  Congress,  these  debts  due  to  the 
United  States,  in  all  cases  of  insolvency,  are  to  be  first  paid. 
A  statute  of  insolvency  is  to  be  construed  strictly.  {Callady 
V.  Pilkington,  12  Mod.  513.)  In  England,  it  is  held,  that  the 
general  words  of  a  statute,  in  which  the  king  is  not  named,  do 
not  bind  or  bar  him.  {AscowVs  Case,  Cro.  Car.  526.)  The 
king,  there,  is  not  barred  by  the  bankrupt  acts ;  and  an  extent 
in  aid,  served  before  any  actual  assignment  to  the  commission- 
ers, binds  the  property  of  the  bankrupt.  (2  Shower,  280. 
Sir  JVm.  Jones,  202.  1  Cook*s  B.  L.  446.  4  Term  Rep.  408.) 
Now,  though  no  such  prerogative  is  claimed  for  the  govern- 
ment of  the  United  States ;  yet  it  is  a  fair  and  reasonable 
ground  of  armiment,  that  the  United  States  are  not  to  be  af- 
fected by  su<m  an  act,  unless  expressly  named. 

Well^  and  Sampson,  contra.  The  counsel  for  the  plaintiff 
has  taken  it  for  granted,  that  the  surety  is  entitled  to  all  the 
advantages  and  preference  belon^ng  to  the  United  States,  be- 
fore the  bond  was  paid.  It  is  not  necessary,  in  this  case,  to 
enter  far  into  the  discussion  of  the  question,  whether  the 
United  States,  as  a  creditor,  would  be  concluded  by  this  dis- 

on  the  nid  bond,  or  bonds,  in  law  or  equity,  in  his,  her,  or  their  own  name,  or 
names,  for  the  recovery  of  all  xnonevi  paid  therein :  And  the  cases  thereof 
mentioned  in  the  section,  shall  be  deemed  to  extend,  as  well  to  cases  in 
which  a  debtor,  not  having  snfficient  property  to  pay  all  his  or  her  debts,  shall 
hare  made  a  voluntary  'assignment  thereof  for  the  benefit  of  his  or  her  credit- 
ors, or  in  which  the  estate  and  efiects  of  an  abscondin|r,  concealed,  or  absent 
debtor,  shall  have  been  attached  by  process  of  law,  as  to  cases  in  which  an  aci 
of  legal  bankruptcy  shall  have  been  committed." 
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charge ;  becaase  this  case,  being  that  of  a  surety,  may  be  dis-    Albany, 

tinguished.     Why  should  not  the   United  States  be  bound?  (l^;;;;::^^^ 

The  terms  of  the  act,  and  of  the  discharge,  are  broad,  and       Aiki» 

comprehensive  enough  to  include  every  debt,  of  whatever  na-      ^  ^  ■ 

ture   or  description.     The   state  government  is  as  much  a 

sovereignty  as  the   United  States ;  except  so   •far  as  it  has         [  *  80  ] 

expressly  delegated  any  of  its  powers  to  the   United  States. 

[9  Johns.  Rep.  576.     Canst,  of  U.  S,  10  Amend.)     Suppose 

a  citizen  of  this  state  contracts  a  debt  to  a  foreign  government, 

can  that  government,  being  a  plaintiff  here,  claim  exemption 

from  the  operation  of  this  act,  on  the  ground  of  its  being  a 

sovereign  power?     The  act  has  full  operation  on  all  debts 

whatsoever,  contracted  in  this  state.     The   United  States  do 

not  claim  an  exemption  from  the  operation  of  an  insolvent,  or 

bankrupt  law,  on  the  ground  o( prerogative.     Our  government 

claims  noprerogative.     It  has  no  power  but  what  is  delegated 

to  it.     {Hsher  v.  Blight,  2  Cranch,  358.  366.  378.     Kempe's 

Lessee  v.  Kennedy^  5   Cranch^  173.     1   Tucker^s  Bl.   Comm. 

231.)     In  England y  the  king  is  exempted  from  the  operation 

of  a  statute,  however  broad  its  terms,  unless  expressly  named, 

solely  on  the  ground  of  prerogative.     (11  Co.  68.  h.)     In  the 

case  of  the  United  States  v.  Thompson,  (1   Gallis.  Rep.  388.) 

it  was  held  that  a  bond  for  the  payment  of  duties  to  the  United 

States,  was  discharged  by  the  performance  of  either  part  of 

the  condition,  at  the  election  of  the  obligor ;  and  that  there 

was  no  difference  between  the  government  and  an  individual, 

in  that  respect 

The  mode  of  distributing  the  fund,  whether  rateably,  or  other- 
wise, among  the  creditors,  can  have  no  effect  on  the  question 
as  to  (he  discharge  of  the  insolvent.  The  manner  of  distribution 
is  a  matter  between  the  creditors  and  the  assimices,  or  trustees, 
depending  on  the  law  of  the  state  or  of  the  United  States. 

It  is  true,  that  where  the  fund  is  to  be  distributed,  the 
United  States,  instead  of  coming  in  rateably,  with  the  other 
creditors,  must  be  paid  their  debt  first.  This  cannot  affect  the 
validity  of  the  discharge.  Nay,  it  admits  the  insolvency,  and 
the  discharge.  It  shows,  that  Congress  recognized  the  insolvent 
acts  of  the  states,  and  the  discharge  of  debtors  under  them,  insist- 
ing, however,  on  being  paid  first,  in  preference  to  private  creditors. 

Again ;  the  plea  of  a  discharge  under  ai)  insolvent  act  is  to 
the  remedy,  and  not  to  the  original  cause  of  action.  A  sub- 
sequent promise  to  pay  will  revive  the  remedy.  {Shippey  v. 
Henderson,  11  Johns.  Rep.  178.^  If  the  United  States  *were  I  *&!  J 
to  sue,  in  a  state  court,  would  they  not  be  bound  by  the  law 
of  the  state,  as  to  the  remedy  ? 

Admitting,  however,  that  the  United  States  would  not  be 
bound  by  the  defendant's  discharge,  still,  we  contend,  that  the 
plaintiff  is  bound  by  it.  By  the  payment  of  the  debt  due  to 
the  United  States,  that  debt  was  satisfied,  and  extinguished. 
The  plaintiff  stands  here,  on  the  common,  and  ordinary  ground, 
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kNY.  of  one  person,  having  paid  adebt  for  another,  seeking  to  recovei 
]J^  the  amount  so  paid.  The  government  of  the  United  States,  to 
encourage  responsible  men  to  become  sureties  for  their  debtors, 
and  to  pay  the  debts  readily,  in  case  the  principal  failed,  de* 
vised  this  expedient.  The  provision  is  not  to  be  found  in  the 
first  act  for  the  collection  of  duties.  It  was  first  introduced 
in  1792.  Then,  what  is  the  true  construction  of  the  clause^ 
It  merely  gives  the  surety  the  same  preference,  which  the 
United  States  had,  to  be  paid^r^^  out  of  the  effects  of  the  in- 
solvent, or  intestate.  It  does  not,  as  is  contended  for  on  the 
part  of  the  plaintiff,  transfer  to  the  surety  all  the  rights,  pow- 
ers, and  privileges  of  the  United  States,  in  regard  to  the  prin- 
cipal debtor. 

In  the  case  of  the  United  States  v.  Hooe  and  others, 
(3  Cranch,  73.  91.)  the  Supreme  Court  held,  that  if  the  United 
States  claim  a  lien,  or  preference,  on  the  ground  of  the  insol- 
vency of  the  debtor,  they  must  bring  themselves  strictly  within 
it.  In  M'  Chan  v.  Rankin  fy  Heyer,  (3  Johns,  Rep.  369.)  this 
Court  decided,  that  to  give  the  ifnited  States  a  pre£^ence,  it 
must  be  a  case  in  which  the  debtor  has  assigned  all  his 
property  for  the  benefit  of  his  creditors.  The  claim  of  prefer- 
ence being  in  derogation  of  the  rule  of  equity  and  justice, 
which  puts  all  the  creditors  on  an  equality,  ought  to  be  con- 
strued strictly. 

In  Uie  case  of  Reed  v.  Emory,  (I  S.  fy  Rawle's  Rep.  339.) 
this  very  question  came  before  the  Supreme  Court  of  Pennsyl- 
vania, and  it  was  decided,  that  although  the  surety  who  pays 
a  custom-house  bond  to  the  United  States,  obtains  thereby  a 
preference,  out  of  the  estate  of  the  bankrupt,  he  cannot  resort 
to  an  action  against  the  principal,  who  has  obtained  a  f^ular 
certificate  of  discharge  under  the  bankrupt  law,  to  recover 
[  ^  82  ]  the  money ;  and  that  the  certificate  of  ^discharge  is  a  bar  to 
the  action.  The  same  principle  was  hud  down,  by  Mr.  Justice 
Livingston,  in  the  Circuit  Court  of  the  United  States,  in  a  case 
recently  decided  in  that  court.  In  England,  if  a  debt  to  the 
crown  is  assigned,  the  assignee  may  sue  in  the  name  of  the  king,  or 
in  his  own  name ;  but  if  he  sues  in  his  own  name,  be  cannot  take 
advantage  of  the  prerogative  of  the  crown.     (IP.  Wms.  252.) 

T.  A.  Emmet,  in  reply,  said,  that  the  case  of  Reed  v.  Emory, 
was  that  of  a  discharge  under  the  bankrupt  law  of  the  United 
States,  and  such  debts  only  as  could  be  proved  under  the  com- 
mission, are  barred.  The  62d  seetion  of  the  bankrupt  act, 
passed  April  4th,  1800,  contains  an  express  saving  and  excep- 
tion of  the  rights  of  the  United  States,  (6  Cong.  sess.  1.  ch. 
19.)  By  the  8th  section  of  the  first  article  of  the  constitution, 
Congress  are  empowered,  among  other  thines,  to  lay  and  col- 
lect taxes,  duties,  imposts,  and  excises ;  and  to  make  all  laws 
which  shall  be  necessary  and  proper  for  carrying  into  execution 
all  the  powers  vested  in  the  government  of  the  United  States. 
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Is  not  the  power  given  to  the  surety,  by  the  act  relative  to    Albany, 
duties,  neoessary  and  proper  to  ensure  the  collection  of  the  v^^^^-1^ 
duties  ?  AiKis 

Though  the  state  may  be  competent  to  pass  an  insolvent,  or  ji„gi^f 
bankrupt  law,  yet  such  a  law  cannot,  in  any  manner,  affect 
debts  due  to  the  United  States,  The  preference  claimed  is 
not  prerogative.  It  is  a  right  inherent  in  every  government, 
that  the  debts  due  to  the  government,  which  are  for  the  benefit 
of  the  state,  shall  be  paid,  in  preference  to  those  due  to  private 
citizens.  This  Court  is  bound  to  give  the  same  construction 
and  effect  to  the  laws  of  the  United  States,  as  a  court  of  the 
United  States  would  do,  if  the  suit  was  in  such  court.  If  the 
United  Spates  could  sue  and  recover  on  the  bond,  notwith- 
standing the  insolvent's  discharge,  then  the  surety  who  has 
paid  the  debt  has  the  same  right.  He  stands,  in  this  reiq>ect, 
in  the  place  of  the  United  States. 

The  19th  section  of  the  insolvent  act,  directs  the  assignees 
to  make  a  distribution  of  the  funds  among  the  creditors 
^'  whose  debts  are  discharged  by  this  act"  Then,  e  converso, 
no  debts  are  discharged,  but  such  as  those  for  *which  the  [  ^  B3  | 
creditor  would  be  obliged  to  receive  his  share  rateably,  under 
the  distribution  by  the  assignees. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  This  is  an 
action  of  indebitatus  assumpsity  for  money  paid  by  the  plaintiff 
to  the  use  of  the  defendant,  viz.,  to  the  collector  of  the  cus- 
toms of  the  district  of  Nexo-  York,  as  surety  for  the  defendant,  in 
three  bonds  to  the  United  States,  for  duties  on  goods  imported, 
&c. 

The  defendant  pleads  a  discharge  granted  to  him  by  the 
Recorder  of  the  city  of  New-York,  pursuant  to  the  "act  for 
giving  relief  in  cases  of  insolvency." 

To  this  plea  the  plaintiff  demurs,  and  the  defendant  joins  in 
demurrer.  Not  deeming  it  necessary  to  the  prefer  decision 
of  this  cause,  I  forbear  to  examine  the  questions  which  arise  in 
regard  to  the  form  of  action,  (assumpsit  instead  of  debt,)  and 
the  want  of  proper  averments  m  the  declaration. 

In  support  of  the  demurrer,  the  plaintiff  relies  on  the  pro- 
visions contained  in  the  statute  of  the  United  States  of  the  2d 
of  March,  1799,  (5  Cong,  I  sess.  ch.  128.  s.  65.)  which 
enacts,  that,  "  in  all  cases  of  insolvency,  or  where  any  estate  in 
the  hands  of  the  executors  or  administrators  or  assignees,  shall 
be  insu£Bcient  to  pay  all  the  debts  due  from  the  deceased,  the 
debt  or  debts  due  to  the  United  States,  on  any  such  bond  or 
bonds,  ^for  payment  of  duties,^  shall  be  first  satisfied,  &c. ;" 
and  fortner,  ''  that  if  the  principal  in  any  bond  which  shall  be 
giv^i  to  the  United  States  for  duties  on  goods,  <bc.  shall  be 
msolvent ;  or  if,  such  principal  bdng  deceased,  his  or  her  estate 
and  effects,  which  shall  come  to  die  hands  of  Ins  or  her  execu- 
tors, administrators,  or  assignees,  shall  be  insufficient  for  the 
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pajrment  of  his  or  her  debts ;  and  if,  in  either  of  the  said  cases, 
any  surety  on  the  said  bond  or  bonds,  or  the  executors,  admin- 
istrators, or  assignees  of  such  surety,  shall  pay  to  the  United 
States  the  money  due  upon  such  bond  or  bonds,  such  surety, 
his  or  her  executors,  administrators,  or  assignees,  shall  have 
and  enjoy  the  like  advantage,  priority,  or  preference,  for  the 
recovery  and  receipt  of  the  said  moneys,  out  of  the  estate 
and  effects  of  such  insolvent  or  deceased  ♦principal,  as  are 
reserved  and  secured  to  the  United  States ;  and  shall  and  may 
bring  and  maintain  a  suit,  or  suits,  upon  the  said  bond  or 
bonds,  in  law  or  equity,  in  his,  her,  or  their  own  name  or 
names,  for  the  recovery  of  all  moneys  paid  thereon." 

On  the  argument  of  this  cause,  the  counsel  agitated  the 
question,  whether  the  United  States  are  or  can  be  concluded 
as  to  their  right  of  action,  by  virtue  of  a  discharge  to  an  insol- 
vent debtor,  under  a  law  of  one  of  the  states  of  our  confede- 
racy ?  In  my  judgment,  that  question  does  not  arise  upon  the 
case  now  before  us ;  and  the  delicacy  and  importance  of  the 
subject  forbid  any  extra-judicial  opinion  or  discussion  on  that 
point.  Admitting  that  the  United  States  may  rightfully  claim 
exemption  from  the  operation  of  state  insolvent  laws,  as  a 
right  incident  to  our  national  sovereignty ;  and  admitting,  what 
is  more  questionable^  that  Congress  can  transfer  to  any  private 
person  tliat  attribute  of  sovereignty ;  yet,  I  think,  there  is  no 
ground  for  the  demurrer  in  the  case  now  before  us. 

The  act  of  Congress  before  recited,  neither  asserts  sucn  a 
privilege  for  the  Imited  States,  nor  does  it  profess  to  confer  it 
upon  any  private  individual.  That  section  invests  a  surety, 
who  pays  a  custom-house  bond  for  his  principal,  with  "  the 
like  advantage,  priority,  or  preference,  for  the  recovery  and 
receipt  of  the  said  moneys  out  of  the  estate  and  effects  of  such 
insolvent  or  deceased  principal,  as  are  reserved  and  secured  to 
the  United  States." 

What,  then,  is  the  advantage,  priority,  or  preference,  re- 
served and  secured  to  the  United  States ;  and  which  it  was 
the  object  of  that  section  to  confer  on  the  surety  ?  Looking 
at  the  whole  section,  I  think  it  is  plain,  that  it  was  intended 
to  grant  to  the  surety  nothing  more  than  the  right  of  being 
^^Jirst  satisfied"  out  of  the  insolvent's  estate,  and  which  in  the 
former  part  of  the  section  is  expressly  "  reserved  and  secured  " 
to  the  United  States. 

So  far  from  intending  to  protect  the  surety  against  a  state 
insolvent  law,  as  a  bar  to  his  claim,  the  whole  scope  of  the 
section  contemplates  a  cessio  bonorum  of  the  insolvent  debtor, 
either  voluntary  or  compulsory,  for  the  benefit  of  creditors ; 
and  in  that  expectation.  Congress  meant  to  give  ♦to  the  surety 
a  preference  over  all  other  creditors,  out  of  the  estate  of  the 
insolvent  in  the  hands  of  his  assignees.  The  plaintiff,  there- 
fore, like  every  other  private  creditor,  is  concluded  by  the  dis- 
charge fix>m  maintaining  his  suit  against  the  insolvent  debtor ; 
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and  must  seek  his  remedy  from  the  estate  in  the  hands  of  the    Albany. 
assignees.      Our  insolvent   act  directs  an  eqiial  distribution  v^^JIiJ^J-i^* 
among  creditors  whose  debts  are  discharged.     Whether  the    Anderson 
preference  given  by  the  act  of  Congress,  is  to  control  the  rule    highland 
of  distribution  in  our  statute,  is  a  question  not  immediately  be-  TubvpizeCo. 
fore  us ;  but  I  incUne  to  the  opinion,  that  our  law  must  be 
considered  as  subject  to  the  paramount  law  of  Congress,  so  far 
as  to  give  effect  to  the  preference  secured  by  that  kw.     It 
cannot,  I  think,  be  doubted,  that  Congress  had  a  right  to  stip- 
ulate for  such  a  preference,  in  their  contracts  for  securing  the 
public  revenue ;  and  if  so,  our  insolvent  law  would  be  an  act 
tfi  violation  of  contracts ;  unless  it  be  construed  so  as  to  give 
effect  to  that  stipulation.     But  I  think  proper  to  add,  that  I 
fully  concur  in  the  opinion  expressed  by  Ch.  J.  Marshall,  in 
the  case  o(  Fisher  v.  flight,  (2  Cranch,  390.  and  note,)  "  that 
no  lien  is  created  by  that  act  of  Congress ;  that  it  does  not 
create  a  devastavit  in  tlje  administration  of  effects ;  and  would 
require  notice^  in  order  to  bind  the  executor,  or  administrator, 
or  assignee." 

For  the  reasons  I  have  stated,  and  with  these  explanations, 
I  am  clearly  of  opinion,  that  the  defendant  is  entitled  to  judg- 
ment on  the  demurrer. 

Judgment  for  the  defendant. 


•Anderson  ugainst  The  President,  Directors  and       [  *  86  ] 
Company  of  the  Highland  Turnpike. 

THIS  was  an  action  of  assumpsit  for  work  and  labor,  and  An  agreement 
materials  provided  by  the  plaintiff.  The  cause  was  referred  lat^ff^g^^lil 
bv  a  rule  of  Court ;  and  the  referees,  on  the  21st  oi November^  satisfaction  'of 
1817,  reported  a  balance  of  13  dollars  and  12  cents  due  from  debt^i!!^^? 
the  defendants  to  the  plaintiff.  The  plaintiff  moved  to  set  ted  by  a  deUv- 
aside  the  report  upon  the  merits.  5^^^^**^7 

The  affidavit  of  the  plaintiff,  on  which  the  motion   was  the  party  to  re- 
founded,  stated,  that  on  the  hearing*  before  the  referees,  he  r*»^''SS^ 
proved  his  account,  amounting  to  1  123  dollars  and  62  cents,  andsattsfartion. 
consisting  in  part,  of  a  balance  due  him  for  building  a  bridge,  byfor  To  ^the  st- 
and the  residue  for  repairs  on  sundry  brid^  of  the  defend-  gent  of  a  party, 
ants ;  that  the  defendants,  in  bar  of  the  pluntiff's  claim,  pro-  !Uti4«"pa^'[ 
duced  witnesses  to  prove,  that  he  had  agreed  with  the  defend-  »  *?"*.^***3^  *•* 
ants,  to  receive  certificates  of  their  stock,  in  full  of  his  demand,  ^y^  ^^o  ^ 
and  was  to  caU  at  the  office  of  Cr.  Brinckerhoff,  and  get  the  principal. 
stock  of  him ;  that  the  certificates  were  left  with  O,  B.y  of 
which  the  plaintiff  was  informed,  and  that  he  called  several 
times  on.0.  JB.,  but  could  not  find  him  in;  and  that  the  ref- 
erees, on  the  hearing,  set  off  the  certificates  of  stock,  valued  at 
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par,  against  the  plainttflTs  debt.  The  plaintiff  denied  that 
any  stock  was  in  fact  transferred  to  him ;  but,  on  the  contrary, 
that  certain  stock  was  transferred  to  James  Andenon,  whereas 
the  plaintiff's  name  was  John ;  and  he  alleged,  that  he  was 
induced  to  accept  stock  in  payment,  by  a  promise,  that  he 
should  be  employed  to  erect  a  certain  bridge,  which  the  de- 
fendants contemplated  building,  and  for  which  they  afterwards 
employed  another  person.  He  denied  that  he  had  ever  been 
informed  that  any  stock  was  left  for  him  with  G.  £.,  or  that 
he  had  promised  to  caO  and  get  it. 

The  affidavit  of  Joseph  Hotolandf  foimerly  president  of  the 
Highland  Turnpike  Company y  was  read  on  the  part  of  the  de- 
fendants. He  stated  an  express  agreement  on  the  part  of  the 
plaintiff,  to  accept  the  stock  in  payment,  and  that  he  promised 
to  call  the  ne.Tt  day  at  the  office  of  G.  *B,  to  receive  the  same, 
and  that  the  certificates  were  accordingly  made  out,  and  left 
with  G,  B.  lie  positively  denied,  that  any  promise  was  made 
to  the  plaintiff,  to  induce  him  to  agree  to  this  mode  of  settle* 
ment.  He  further  stated,  that  there  was  a  mistake  in  the  cer- 
tificates, in  the  insertion  of  James  instead  of  John,  but  that  it  was 
not  discovered  by  the  defendants,  until  after  the  referees  had 
made  up  their  report,  and  the  certificates  had  been  delivered 
to  the  plaintiff;  that  as  soon  thereafter  as  was  practicable,  a 
meeting  of  the  directors  was  held,  who  ordered  the  mistake  to 
be  rectified,  and  new  certificates  to  be  issued,  and  that  new 
certificates  were  issued,  and  handed  to  G,  B.  to  be  exchanged 
for  the  old  ones.  By  the  resolution  of  the  directors  it  appear- 
ed, that  the  new  certificates  were  to  bear  the  same  date,  and 
to  correspond  with  the  former  in  all  respects,  except  in  the 
Christian  name  of  the  plaintiff.  An  affidavit  of  Mr.  jBrincTcev' 
hoff  was  also  read,  in  which  he  stated,  that  he  tendered  the  new 
certificates  to  the  plaintiff's  attorney,  who  declined  accepting 
them. 


M,  S.  fVilkins,  for  the  plaintiff.  He  cited  Laws  on  Plead. 
484.  9  Co.  80.  5  Mod.  87.  3  Term  Bep.  S4.  2  Johns. 
Bep.  450.     5  JoA?«.  Bep.  386. 

G.  Brinckerhoff,  contra.  He  dted  4  Term  Bep.  589.  1 
Bos.  fy  Pull.  90.  173.     2  Tidd's  Pr.  811. 

Spencer,  J.,  delivered  the  opmion  of  the  Court.  The  plain- 
tiff moves  to  set  aside  the  rcp^t  of  the  referees,  on  the  ground, 
that  they  have  decided  that  the  plaintiff  had  been  paid  (ex- 
cept about  13  dollars)  the  amount  of  his  account,  by  the 
transfer  to  him,  by  the  defendants,  of  forty-five  shares  of  stock 
in  the  Highland  TSimpik^  Company.  It  is  contended,  that 
the  referees  erred,  in  considering  the  shares  a  payment :  1.  Be- 
cause,  though  there  was  proof  of  an  agreement  by  jthe  plam- 
liff  to  accept  stock  as  payment  of  his  account,  yet  the  agree- 
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ment  was  never  executed  by  a  tender  of  the  stock  by  the     albaky, 
ddendaoU,  or  the  acceptance  thereof  by  the  j^ntiff;  2,  That  ,^I!^!^;J^ 
it  has  been  discovered  since  the  ^reference,  that  no  stock  had    Andebsos 
ever  been  tiaasfared  to  the  pkuntiff,  the  transfer  having  been    hiohlakd 
made  to  James  Anderson.  Tur5pjkeCo. 

The  pmof  is  very  decisive,  that  it  was  agreed  between  the  [  *  88  ] 
parties,  that  the  plaintiff's  demand  should  be  settled,  by  giving 
him  the  stock  of  the  company  for  the  amount  of  his  account. 
It  is  equally  clear,  that  the  plaintiff  agreed  to  accept  the  stock, 
in  satisfaction  of  his  account,  and  that  he  promised  to  call  the 
next  day  at  the  office  of  Mr.  lirinckerhoff,  with  whom  the  stock 
was  agreed  to  be  left,  to  receive  the  s€tme.  That  directions 
were  given,  and  certificates  accordingly  made  out ;  and,  as  was 
alwavs  supposed,  until  recently,  in  the  name  of  the  plaintiff, 
and  left  with  Mr.  BrincJcerhoff,  to  be  delivered  to  the  plaintiff. 
That  the  mistake  in  inserting  the  name  of  James  instead  of 
John,  in  the  certificates,  was  never  discovered  until  since  the 
report,  and  that  immediately  thereafter,  the  mistake  was  rec- 
tified, and  the  new  stock  tendered. 

The  mistake  in  the  Christian  name  of  the  plaintiff  in  the 
certificates  of  stock,  cannot  be  considered  as  altering  the 
question  between  the  parties.  That  it  was  a  mere  uninten- 
tional mistake,  is  evident,  and  the  plaintiff  can  suffer  no  preju- 
dice by  it,  as  the  stock  has  been  tendered  to  him,  according 
to  the  original  intention  of  the  parties.  It  was  his  own  fault 
that  he  did  not  receive  it ;  but  he  can  coerce  its  delivery,  if  the 
report  be  confirmed.  The  only  question,  then,  is,  whether  the 
agfeement  to  accept  stock,  and  that  certificates  should  be  made 
out  and  left  with  Mr.  Brinckerhoff  for  the  plaintiff,  and  the 
performance  by  the  defendants  of  their  part  of  the  agreement, 
is  binding  on  the  plaintiff,  as  an  accord  and  satisfaction  of  his 
demand.  If  Mr.  Brinckerhoff  is  to  be  regarded  as  the  plain- 
tiff's agent  for  the  purpose  of  receiving  the  stock,  then,  in 
judgment  of  law,  his  receiving  it  is  a  receipt  by  the  plaintiff. 

An  accord,  not  executed,  is  no  bar  to  the  pre-existing  de- 
mand, but  if  executed,  by  delivering  a  collateral  thing  which  is 
agreed  to  be  accepted  as  satisfaction,  it  is  a  bar.  (a)  (5  Johns, 
Rep,  386.  3  Joins.  Cos,  243.)  In  the  case  of  JJtVrf,  Savage, 
and  others,  v.  Caritat,  (2  Johns,  Rep,  345.)  this  Court  decided 
that  a  plea  of  accord  and  satisfaction,  which  stated  the  deliv- 
ery of  the  negotiable  note  of  a  third  *person,  to  one  F.  C,  for  I  *  69  J 
and  on  behalf  of  the  {daintiff,  without  showing  that  F,  C.  was 
the  pl^ntiff's  agent  for  that  purpose,  was  bad.  This  case,  fur- 
nishes the  strongest  implication,  that  the  plea  would  have  been 
good,  had  it  been  stated  that  F.  C.  was  the  plaintiff's  agent 
Ibf  that  purpose.  Upon  general  principles,  it  does  not  admit 
of  a  doubt,  that  an  act  done  by  or  to  the  agent  of  a  party, 

(«)  Seo  Boyd  ▼.  Hitekcock,  20  Johns,  Rep.  76.  Lt  Page  y.  M'Crtay  1  IFm- 
idCg  R.  173.  BooOt  t.  9miA,  3  WtnddVs  R.  66.  Hughes  t.  Wheeler,  8  Cowm, 
77. 
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ALBANY,    of  a  matter  resting  in  paiSf  is  equivalent  to  its  bein^  done 
^^^;;^;J^-  by  or  to  the  principal.     The  fiwts  estabUsh,  that  Mr.  Rrinck- 
erhoff  was,  by  the  agreement  of  both  parties,  the  depositary 
of  the  certificates ;  lus  receipt  of  them^  was  the  receipt  of  the 
plaintiff. 

Motion  denied. 


Marquani>  against  Webb  and  Webb. 

rbc  owner,  u  IN  EltROR,  to  the  Mayor's  Court  of  the  city  of  New-York. 
te?"u*!iabi?fo[^  This  was  an  action  of  assumpsit  for  repairs  performed  by  the 
repairs  done  defendants  in  error,  upon  a  certain  privateer,  called  the  Spitfire, 
"^bere***uie  ^he  cause  was  tried  in  the  June   term,  1817,  of  the  court 

sole  qacstion  on  beloW. 

*>ji*  from'*£  On  the  trial,  the  plaintiffs  below  proved,  that  in  1812  they 
inferior  court,  had  done  certain  repairs  to  the  privateer,  and  to  show  that  the 
i'SmpetS!c>*of  defendant  below  was  a  part  owner  of  the  vessel  at  that  time, 
n  witness  pro-  they  produced  Benjamin  Gomez  as  a  witness,  who,  being  sworn 

S*  90  ]  on  his  voire  dire,  testified,  that  he  was  a  part  *owner  of  the 
uced  to  te«-  vessel  whcn  the  repairs  were  made.  The  defendant's  counsel 
w^ch^was  faSy  objected  to  the  witness,  as  interested  ;  but  the  Recorder  per- 
provedaponij^  mitted  him  to  be  sworn  in  chief,  and  the  witness  being  sworn, 
t^tnes8e8,^\hi8  gave  material  testimony  against  the  defendant.  The  plaintiffs, 
Court  cannot  ^rthcr  to  maintain  the  issue  on  their  part,  gave  in  evidence, 
den^  as  *an-  that  previously  to  the  Spitfire  being  placed  in  their  hands,  for 
th^S^lJe'  **  ^®  purpose  of  being  repaired,  it  was  agreed  among  a  number 
t3'°Slt  ha^e  of  persous  to  purchasc  her,  for  the  purpose  of  being  employed 
thJJoM  of  *Sb  ^  ^  privateer ;  that  John  Briggs  should  be  their  agent,  and 
nl^neui^was  should  take  a  bill  of  sale  in  his  own  name ;  that  Briggi  agreed 
the^^*£****'"rt  ^^^^  ^^  defendant,  and  Bulkley,  who  were  then  the  owners 
below  would  of  the  vcsscl,  to  purchase  her  of  them,  and  to  give  his  own 
fied*in^£*'  ^^^^^'  ^^^^  ^^  endorser,  for  one  half  of  the  price,  and  for  the 
to  seal  *the*Sf[  Other  half,  his  certificates  of  shares  in  the  privateer.  That  the 
^^'^S^^^action  ^®^^^'  ^^^  conveyed  to  Briggs  by  a  regular  bill  of  sale,  and 
for  repairs  done  Briggs,  at  the  samc  time,  delivered  to  the  defendant  and  Bulk- 
'**n8t^one*'art  ^^V'  ^^^  notes  agreed  on,  and  the  certificates  which  were  sub- 
owner,whone^.  scribcd  by  Briggs,  and  stated  simply,  that  the  bearer  thereof, 
tfae^non^jomder  "^^'^^'^g  ^^^y  ^^^  entitled  to  a  specific  number  of  shares  in  the 
of  the  others  in  privateer,  and  in  any  prizes  or  captures  which  she  might  make ; 
oScr  part  owl-  ^"^  ^^^^  afterwards  the  privateer  was  delivered  to  the  plaintiffs 
er  is  not  an  ad-  for  the  purposc  of  being  repaired.  Briggs  testified,  that  the 
fo?the*pTaiaitff  P^ivateer  was  owned  by  the  defendant  and  several  other  persons, 

to    prove     the 

ownership  of  the  defendant ;  for,  allhoagh  he  would  be  liable  as  an  owner,  to  the  pkindfTin  rase  he  failed, 
or,  if  be  succeeded,  would  be  answerable  to  the  defendant  for  contribution,  ;ret  he  has  an  interest,  bv  chai]^- 
Ing  the  defendant,  (a  verdict  against  whom  would  be  evidence  of  his  joint-owuershlp,)to  increase  tiie  num- 
ber of  part  owners,  and  thus  diminish  the  amount  of  contribution  or  loss,  which  he  would  oib^wise  him- 
self be  obliged  to  sustain. 

If  the  witness  stands  in  that  situation^  that,  whichever  waj  the  suit  may  terminate,  be  will  be  equallj 
liable,  and  to  the  same  extent,  to  the  losing  party,  he  is  admissible.  . 
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at  the  time  when  the  woric  was  done,  and  he  and  another  wit-     Albany. 
ness  proved  that  the  defendant  regularly  took  part  with  the  ^^^^^^^^..l^ 
other  owners  in  the  management  and  direction  of  the  vessel.       MAiiquAiiD 

A  verdict  having  been  found  for  the  plaintiffs  below,  the  de-       ^^'^^ 
fendant  below  tendered  a  bill  of  exceptions  to  the  Recorder, 
which  was  removed  into  this  Court  by  writ  of  error. 

JR.  Sedgtoicky  for  the  plaintiff  in  error,  contended,  that  Mar- 
quand  was  not  such  an  owner  as  would  render  him  liable  for 
the  repairs  of  the  vessel.  Even  in  case  the  ship's  register  is 
produced,  the  Court  will  look  beyond  it,  to  see  who  is  the  real 
owner.  Here  was  a  privateer ;  and  certain  certificates  or  scrips, 
entitling  the  person  to  shares,  are  given,  and  which  are  trans- 
ferable by  delivery.  There  was  an  agent  or  ostensible  person 
appointed  by  all  the  persons  interested,  and  *to  whom  all  per-  [  *  91 . 
sons  were  to  look.  It  cannot  be  supposed  that  the  plaintiffs 
below  contracted  on  the  faith  of  the  defendant  being  an  owner, 
[t  is  enough  that  a  substantial  and  responsible  agent  was  ap- 
pointed. The  credit  must  have  been  given  to  him.  If  M  is 
responsible  as  an  owner,  he  might  call  on  the  co-owners  for 
their  proportions ;  but  as  these  certificates  or  shares  were  trans- 
ferable by  delivery,  that  would  be  impossible.  {Leonard  v. 
Huntington,  15  Johns.  Rep,  298.) 

Again ;  Oomcz  being  a  part  owner,  was  inadmissible  as  a 
witness.  His  interest  was  not  balanced  or  neutralized  ;  for  if, 
by  his  testimony,  he  enabled  the  plaintiff  to  recover  the  whole 
of  the  defendant,  he  would  be  liable  to  contribute  only  one  half. 
In  Bland  v.  Ansley^  (5  Bos.  fy  PuU.  331.)  which  was  an  action 
of  trespass  against  a  sheriff  for  taking  the  goods  of  A.  for  the 
debt  of  B.,  and  the  question  was,  whether  B.  had  previously 
assigned  the  goods  to  A.,  or  not,  B.  was  held  not  to  be  a  com- 
petent mtness  to  prove  the  assignment  {Emerton  v.  Andrews^ 
4  Mass.  Hep,  653.) 

P.  W.  Radcliffy  contra.  1.  There  can  be  no  doubt  that  the 
defendant  below  was  a  part  owner.  It  was  fully  proved  by 
Briggs. 

\Spencery  J.  We  have  no  difficulty  on  this  point  But 
suppose  improper  evidence  has  been  admitted,  and  though  the 
other  evidence  was^  in  our  opinion,  fully  sufficient  to  entitle 
the  plaintiff  to  recover,  are  we  authorized  to  say  that  the  jury 
disregarded  the  improper  evidence  ?] 

To  render  a  witness  incompetent,  there  must  be  an  actual 
existing  interest  at  the  time,  not  an  expectant  or  contingent 
interest  If  a  witness  will  be  equally  liable,  which  ever  way 
the  verdict  may  be  found,  ho  is  indifferent,  and  may  be  admit- 
ted. If  Cr.  had  any  interest  in  favor  of  one  party,  more  than 
the  other,  it  was  in  favor  of  the  defendant     {MCleod  v.  John- 
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ston,  4  Johns.  Rep.  136.)  In  Ridley  v.  Tayfor,  f  13  Ernst,  175.> 
where  one  partner  drew  a  bill  in  the  name  of  me  firm,  whicn 
Mawl^vavo  he  passed  K>r  his  separate  debt,  it  was  held,  that  in  an  action 
Webb.  ^7  ^^^  separate  creditor,  against  the  acceptor,  either  of  the 
partners  might  be  a  witness  *for  the  defendant,  to  disprove  the 
authority  of  the  debtor  partner,  to  pve  the  security  of  the  firm ; 
for  if  the  separate  creditor  recovered  against  the  acceptor,  he 
would  have  his  remedy  over  against  the  firm,  yet  the  innocent 
partner  would  have  his  remedy  against  the  other.  {Phillips^ $ 
Evid.  48.  54.  56.) 

H.  Sedgwick,  in  reply,  said,  that  wherever  a  witnetf6  under- 
takes to  discharge  himself  by  charging  the  defendant,  he  was 
incompetent.  In  Rotheroe  and  another  v.  Elton,  (Peake^s  N. 
P.  Cas.  84.)  Lord  Kcnyon  ruled,  that  an  owner  of  a  ship  was 
not  a  competent  witness,  on  the  question  as  to  her  sea-worthi- 
ness, in  an  action  on  a  policy  of  insurance,  on  the  plaintiffs^ 
goods  on  board  the  ship ;  for  he  was  interested  that  the  plain- 
tiffs should  recover,  as,  if  they  failed,  they  would  have  an  action 
against  him,  on  the  implied  warranty,  as  to  the  sea-worthiness 
of  the  ship. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  Admitting 
that  the  defendant  was  part  owner  of  the  privateer,  there  can 
be  no  doubt  that  he  is  liable  to  the  plaintiffs  for  the  repairs. 
The  case  of  Leonard  v.  Huntington,  (15  Johns.  Rep.  238.  302:) 
instead  of  impugning  the  proposition,  goes  to  support  it ;  for  it 
was  expressly  admitted,  that  a  master  contracting  for  tiie  use 
of  the  vessel,  is  liable,  because  the  credit  is  given  to  hon  in 
respect  to  his  contract,  and  it  is  also  given  to  the  owners,  be* 
cause  the  contract  is  on  their  account;  but  we  did  not  consider 
that  Huntington  stood  in  the  character  of  an  owner,  when  the 
repairs  were  done  in  that  case. 

The  whole  case  turns  on  the  competency  of  the  witness, 
Bei^amin  Oorhez ;  and  although  the  feet  proved  by  him,  was 
proved  by  two  other  witnesses,  we  cannot  say,  the  case  coming 
before  us  on  a  writ  of  error,  that  his  evidence  may  be  rejected 
as  unnecessary.  It  would  have  been  allowed  to  the  plaintiff 
below,  to  waive  this  testimony ;  and  then  the  Recorder  would 
have  been  justified  in  refusing  to  seal  the  bill  of  exceptions. 
This  was  not  done ;  and  wc  must  now  decide,  whether  Gomez 
[  *  93  ]  was  an  admissible  witness,  it  appearing  *that  he  vras  part  owner 
of  the  privateer,  and  as  such,  Uable  to  eontrSmtion,  m  case  the 
plaintiff  recovered. 

This  point  is  not  itee  from  difficulty ;  but,  after  exasniiiing 
all  the  cases  cited,  and  several  others,  we  are  of  the  opinion, 
that  Gomez  vms  not  an  admissible  witness ;  on  the  ground, 
that  be  was  called  to  prove  a  fact,  which  he  had  a  direct  inter- 
est to  establish  against  the  defendant.  The  inquiry  was, 
whether  the  defendant  was  part  owner  of  the  vessel ;  and,  as 
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mich,  chargeable,  in  the  first  instance^  with  the  plaintiffs'  whole  Albany. 
denand  for  repairs,  as  he  had  omitted  to  plead,  in  abatement,  ,^^^!^^^J^ 
that  there  were  other  joint  owners,  who  oagfat  to  have  been  MA&qui.HD 
made  co-defeadaols.  The  witness  confessed,  on  his  voire  dircy  wbbb. 
that  he  was  a  pajrt  owner  of  the  Spitfire ;  he  was  then  sworn 
in  chief^  to  prove  that  the  defendant  was  also  a  part  owner  oi 
the  same  vessel.  He  was,  undonbtedly,  interested  to  render 
the  burthen  upon  himself  as  light  as  possible,  and  to  throw  it 
€m  the  defendant,  in  part  It  is  true,  the  witness  was  liaUe  to 
contributioo,  but  the  defendant  ccmld  never  controvert,  after- 
wards, with  the  witness,  in  case  he  sued  him  for  contribution, 
that  he  was  not  a  part  owner  of  the  vessel.  He  could  not  take 
the  ground,  that  a  verdict  had  been  recovered  against  him,  by 
the  present  pfaonttfis,  wrongfully.  The  very  basis  of  a  suit  to 
be  brought  by  him  for  contribution,  must  be,  that  he  was  a 
part  owner.  Upon  any  other  principle,  he  would  be  remedi* 
less.  The  recovery  in  this  case  would  be  evidence  of  the 
amount  he  was  compelled  to  pay.  The  witness  being,  con- 
fessedly, by  his  own  admissions  on  the  nsire  cftre,  a  part  owner, 
would  be  answerable  in  contribution,  and  his  interest  in  making 
the  defendant  below  an  owner,  was  promoted,  by  increasing 
the  number  of  those  chargeable,  and  thereby  mitigating  his 
own  loss, 

I  have  met  with  no  case  directly  in  point.  My  opinion  pro- 
ceeds on  the  principle,  that  whenever  a  fact  is  to  be  proved  by 
a  witness,  and  such  &ct  be  favorable  to  the  party  who  calls 
him,  and  the  witness  will  derive  a  certain  advantage  from  estab- 
lishing the  feet,  in  the  way  proposed,  he  cuinot  be  heard, 
whether  the  benefit  be  great  or  small.  Thus,  in  Bland  v.  Am- 
ity y  (5  Bo9.  9f  Full.  331.)  where  trespass  was  brought  for  taking 
the  phuntiff 's  goods  in  execution,  *and  the  question  was,  whether  [  *  ^  ] 
one  Avhrayy  against  whose  gocids  the  execution  was,  had  as- 
signed them  to  the  plaintiff  or  not ;  Aubray  was  called  to  prove 
t£tt  he  had  not  assigned  them,  and  was  rejected  ;  and  though 
it  was  contended,  that  the  witness  was  indmerent  in  point  of 
interest,  the  Court  held,  that  he  was  properly  rejected,  on  the 
ground,  that  he  was  called  to  give  evidence,  the  effect  of  which 
would  be  to  pay  bis  own  debt  with  the  plaintiff's  goods.  In 
the  case  of  Hud9en  oiut  another  v.  Bobtnsijn,  (i  M,  fy  Selw. 
4n5.)  an  action  of  assunnpsit  was  brought  against  one  of  several 
partners  for  not  delivering  goods ;  the  defendant  pleaded,  that 
the  promises  were  made  jointly  with  two  others.  The  allega- 
tion, on  die  psort  of  the  plaintiffs,  was,  that  althou^  the  defend- 
ant was  a  paitner  with  A.  and  R,  he  made  the  contract  indi- 
vidually, thov^  in  the  name  of  the  partnership  ;  and  that,  in 
fraud  0^  the  partnership,  he  received  die  money  to  his  own  use : 
It  was  held  that  A.,  one  of  the  partners,  was  a  competent  wit- 
oesB  for  the  pkdntifis  to  prove  that  the  defendant  was  not  au- 
diorized  by  the  partners  to  make  the  contrect,  and  that  he  had 
received  tke  money  to  his  own  use,  on  the  ground,  that  the 
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ALBANY,  defendant  was  not  precluded  from  suing  the  other  partners  for 
\^^^^!^^J^  contribution  ;  the  Court  holding,  that  me  record  of  recovery, 
HAR<iUAHo  in  that  case,  would  not  be  evidence,  in  such  suit  for  contribu- 
Wjcbb  ^^^>  ^^y  further  than  to  show  that  the  defendant  had  paid  a 
certain  sum,  and  that,  therefore,  the  witness  stood  indifferent. 
Bayley,  J.,  in  giving  his  opinion,  stated  the  true  principle.  He 
said,  a  witness  may  be  interested  in  different  ways  ;  if,  for  in- 
stance, the  result  of  the  suit  will  be,  to  protect  him  from  having 
a  demantl  made  against  him,  or  to  put  him  in  a  worse  (his 
meaning,  obviously,  was  better)  situation  than  before,  he  is  an 
incompetent  witness ;  but  if  he  stands  in  this  situation  as  to 
the  event,  that  whether  the  suit  terminates  in  one  way  or  the 
other,  he  will  be  equally  liable,  stat  indifferewter^  there  is  no 
reason  why  he  should  not  be  a  competent  witness.  The  same 
principle  was  adopted  by  the  Court  in  Ridley  v.  Taylor^  (13 
East,  175.) 

The  principle  is  not  intended  to  be   impeached,  that  if  a 
witness  has  an  interest  inclining  him  to  each  of  the  parties,  so 
[  *  95]  as,  upon  the  whole,  to  make  him  indifferent,  he  will  be  ^compe- 

tent to  give  evidence  for  either  party.  It  is  conceived,  that 
Gomez  did  not  stand  indifferent  between  the  parties ;  for  though, 
from  his' own  disclosure,  he  would  be  liable  to  die  plaintiffs 
below,  if  they  failed  in  this  suit,  as  a  part  owner,  he  was  in- 
creasing the  number  of  those  who  would  be  contributory,  and 
thus  lessening  the  amount  which  he  was  eventually  to  pay. 

In  coming  to  this  conclusion,  I  have  not  been  influenced  by 
the  case  of  Emerton  v.  Andrews,  (4.  Mcus.  Rep.  653.)  for, 
with  great  deference  to  the  Court  who  pronounced  that  de- 
cision, I  cannot  subscribe  to  the  Opinion  there  expressed.  The 
action  there  was  assumpsit,  for  the  board  of  workmen,  whilst 
in  the  service  of  the  defendant ;  Beak,  one  of  them,  testified, 
that,  having  engaged  to  work  for  the  defendants,  he  was  to  pay 
his  own  board ;  he  requested  the  plaintiff  to  board  him,  and 
take  his  pay  in  goods  at  the  defendant's  store ;  to  which  both 
the  plaintiff  and  defendant  agreed ;  that  he  boarded  with  the 
plaintiff,  and  was  likewise  considered  by  the  plaintiff  as  answer- 
able for  the  board ;  his  testimony  was  set  aside,  on  the  ground 
of  his  interest.  The  Court,  in  giving  their  opinion,  observe, 
that  if  the  plaintiff  prevailed,  Beab  would  be  discharged  from 
any  demand  by  the  plaintiff,  and  that  in  an  action  to  be 
brought  against  him,  the  judgment  and  satisfaction  of  it  would 
defeat  the  action.  This  is  not  the  test,  as  I  understand  the 
law ;  it  was  immaterial  to  Beab,  whether  the  plaintiff  fiuled  or 
succeeded  in  his  suit.  He  was,  at  all  events,  answerable  for 
the  board  to  one  or  the  other ;  if  the  plaintiff  recovered,  it 
gave  the  defendant  a  right  as  against  Beah,  either  to  stop  the 
amount  out  of  his  wages,  or  if  he  had  paid  him,  to  recover 
back  the  amount.  The  cases  of  Evans  v.  Williams,  and  Bder- 
ton  V.  Atlcinson,  (7  Term  Rep.  480,  481.  in  the  notes,)  iS*ii^- 
ileworth  v.  Stephens,  (1  Campb.  407.)  and  Milward  v.  Hallet, 
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^2  Cainesy  77.)  and  several  others,  go  to  support  the  distinc-    ^^^^^igU 
tion,  that  if  the  witness  has  an  interest  inclming  him  to  each    ^^^^* 
of  the  parties,  so  as,  upon  the  whole,  to  make  him  indifferent, 
he  will  be  a  competent  witness  for  either  party. 

The  case  most  nearly  resembling  the  present,  is  that  of 
RHheroe  and  others  v.  Elton,  {Peake's  N.  P.  Cases,  84.) 
*which  was  assumpsit  on  a  policy  on  goods ;  the  question  was,  [  *  96  ] 
whether  the  ship  was  sea-worthy.  To  prove  that  she  wajs  so, 
the  owner  of  the  ship  was  called  as  a  witness,  and  was  reject- 
ed ;  Lord  Kenyon  held,  that  where  a  witness  was  directly  in- 
terested in  the  event  of  the  suit,  as  well  as  where  the  verdict  in 
the  cause  would  be  evidence  for  or  against  him  in  another  suit, 
he  was  incompetent.  In  2  Dessasure's  S.  C.  Rep.  4,  5.  it  was 
ruled,  that  one  partner  was  not  a  competent  witness  to  prove 
that  the  defendant  was  also  a  partner,  because  he  was  inter- 
ested to  fix  the  liability  of  the  defendant. 

The  judgment  must  be  reversed,  with  directions   that  a 
venire  de  novo  issue  in  the  court  below,  (a) 

Judgment  reversed. 

(a)  See  HuUly  y,  Brovm,  ante,  70.    BiUlar  v.  Warren,  11  Johns.  Rep,  57. 


Jackson,  ex  dem.  Lawrence  and  others,  against  Hil- 
ton and  another. 

THIS  was  an  action  of  ejectment,  brought  to  recover  three  ^^S7<«  iiSTTe 
andividcd  fourth  parts  of  a  house  and  lot  of  land,  situate  in  the  of  ]mid^de!^M» 
first  ward  of  the  city  of  New-  York.  The  cause  was  tried  before  j}icg°'^,  jjj^^n  "g* 
Mr.  J.  Yates,  at  the  New-York  sittings,  in  April,  1818.  hirberat^lLw, 

The  plaintiff  produced  in  evidence  th^  will  of  Daniel  Law-  ^  u^'^dei^ 
rence,  dated  the  14th  of  March,  1755,  and  proved  on  the  18th  minatiou  of  the 
of  August,  1757,  which  contained  the  following  devise  of  the  5®^hei,^**'of  b' 
premises  in  question :  ^^  Item,  I  give  unto  my  daughter  Mehita-  are  not.  as  such* 
ble  Hilton,  relict  of  captain  Ralph  Hilton,  late  of  the  city  of  f^Ja  "^i^e?  thS 
New-  York,  deceased,  my  dwelling-house,  in  New-  York,  which  I  death  of  the 
lately  purchased  of  captain  Lnsh,  during  her  natural  life."  The  ^^  ^^^ 
testator  made  no  further  disposition  of  the  premises ;  and  he  such  a  seisin  ai 
also  gave  to  his  executors  fiill  power  and  authority  to  sell  and  g^^*'®  *  ^^ 
convey  all  his  real  estate.  ,  scent:   and  a 

A  witness  on  the  part  of  the  plamtiff,  testified,  that  Mthita-  ^^^i^^f^ 
ble,  the  daughter  of  the  testator,  occupied  the  premises,  ^'under  [  ''^  9^  J 
her  Other's  will,  as  long  as  the  witness  could  remember,  and  «cent,must  en 
that  she  died  about  seven  years  ago,  aged  about  90  years ;  that  J^r  5°a!^*^ 
the  testator  had  two  sons,  of  whom  Abraham  Lawrence  was  was  last  actual- 
the  eldest,  and  that  the  other  son  went  to  sea  before  his  '/«»»«<*  "»fi^ 
dther's  death,  and  had  never  been  heard  of  since,  and  was 
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ALBANY,    supposed  to  have  been  lost ;  and  that  A,  Lawrence  died  about 

^^JJJ^^J..,!^  fourteen  years  ago,  having  had  six  children,  some  of  whom 

Jacxsoit      died  in   the  lifetime  of  their  &ther.     Mary  Lawrence  and 

HiLTOH       Clarissa  fVenman,  two  of  the  lessors  of  the  plaintiff,  are  the 

daughters  of -4.  Lawrence;  and  Mary  Ann^  the  wife  of  i.  G. 

Coutant,  she  and  her  husband  being  also  lessors,  and  John  L. 

QuicJcy  the  other  lessor,  are  the  children  of  Nancy y  one  of  the 

daughters  of  A.  Laurence,  who  died  during  the  life  of  her 

father. 

The  counsel  for  the  defendants  insisted,  that,  under  the 
power  in  the  will  of  D.  Lawrence,  the  premises  in  question 
went  to  his  executors  for  the  benefit  of  the  residuary  legatees ; 
and  that  the  reversionary  estate,  after  the  death  of  M.  Hilton^ 
could  not  descend  to  A.  Lawrence ,  as  the  only  son  and  heir 
at  law  of  the  testator,  and,  therefore,  that  the  plaintiff  was 
not  entitled  to  recover.  A  verdict  was  taken  for  the  plaintiff, 
subject  to  the  opinion  of  the  Court,  on  the  point  above  stated. 

ilf.  S.  WiUcins,  for  the  plaintiff,  contended,  that  A.  Law* 
renccy  being  the  eldest  son  of  the  testator,  the  estate  vested  in 
him  as  heir  at  law,  and  upon  his  death,  descended  to  the  lessors 
of  the  plaintiff. 

D.  B.  Ogden,  contra.  The  testator  devised  to  his  daughter 
M.  for  Ufe,  and  made  no  disposition  of  the  reversion.  A  person 
who  claims  by  descent  must  show  himself  heir  to  the  person 
last  seised.  {Co.  Litt.  11.  J.)  The  estate  for  life  being  a  free- 
hold, the  seisin  was  in  the  daughter,  during  her  life ;  and  A.  L. 
the  eldest  son,  could  not,  therefore,  be  seised.  {Co.  Litt.  15. 
a.)  He  who  claims  the  reversion,  as  heir,  must  make  himself 
heir  to  D.  L.  the  testator.  {Ratcliffe^s  case,  3  Co.  42.  Cro. 
Car.  410.)  The  Court  decided,  in  Bates  v.  Shracder,  (13 
Johns.  Rep.  260.)  that  a  person  claiming  the  reversion,  must 
[  ♦  98  ]  deduce  his  title  immediately  *from  the  person  last  actually 
seised  ;  and  that  a  tenancy  by  the  curtesy,  or  for  life,  suspended 
the  descent,  so  that  the  eldest  son  or  heir  at  law  is  not  s' 
seised  as  to  constitute  a  new  stock  of  descent,  (a)  The  seisin 
here,  being  in  the  tenant  for  life,  on  the  determination  of  thai 
estate,  the  reversion  must  go  to  the  heirs  of  D.  L.  the  testator. 
The  lessors  of  the  plaintiff  could  recover,  therefore,  but  a  very 
small  proportion ;  not  more  than  two  thirty-third  parts  of  one 
thirty-third  part,  there  being  numerous  children  and  grand- 
children.    {JVatJcins  on  Descents,  \49.) 

T.  A.  Emmet,  in  reply,  said,  that  the  case  of  Bates  v. 
Shraeder,  was  founded  on  that  of  Jackson  v.  Gomez,  (3  Johns. 
Cases,  214.J  which  was  not  within  the  statute  of  descents,  and 
did  not  apply.     The  doctrine  contended  for  by  the  defendant's* 

(a)  Vide  Oah.  <m  Tenures,  15, 16.  (4  Etl,)     Watkins  on  DeteenU,  85. 108 
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counsel  is,  that  where  there  is  on  estate  for  life,  directly  devised,  ^^^^^ilfa 
and  nothing  is  said  as  to  the  reversion,  the  reversion  in  fee  is  no  ^^^^H^ 
where.  When  D.  i.,  the  testator,  died,  A.  L,  his  son,  was  his 
heir  at  law,  on  whom,  according  to  the  statute  of  descents,  the 
reversion  in  fee  was  cast,  and  through  whom  the  lessors  trace  their 
descent  from  D.  L.  The  lessors  of  the  plaintiff  have,  there- 
fore, shown  themselves  to  be  heirs  of  the  person  last  seised. 

Spencer,  J.,  delivered  the  opinion  of  the  Court.  The  lessors 
claim  three-fourths  of  the  premises,  as  heirs  to  Abraham 
Ltaicrence.  Although  it  is  not  stated,  that  Daniel  Lawrence^ 
the  ancestor,  had  any  other  children  than  Abraham^  and  a  son 
who  \cent  to  sea  in  the  lifetime  of  his  father,  and  was  never 
heard  of,  and  who  must  be  presumed  to  be  dead  ;  yet  the  case 
has  been  argued,  as  though  there  were  other  children  of  the 
ancestor,  Daniel  Laiorence ;  and  it  seems  that  the  question 
intended  to  be  submitted,  is,  whether  Abraham  Lawrence,  as 
the  eldest  son,  and  heir  at  law  of  his  father,  became,  as  such, 
so  seised  of  the  premises  devised  to  the  daughter,  Mehitablc 
Hilton,  for  life,  as  that  his  children  can  recover  the  premises  as 
his  heirs.  We  are  of  opinion  that  they  cannot.  It  is  a  maxim 
of  the  common  law,  which  De  Grey,  Ch.  Justice,  says,  in 
Goodiiile  v.  Newman,  ^3  WiL  526.)  has  subsisted  for  ages,  as 
appears  by  Bracton,  *(!*.  2.  fol.  65.)  Britton,  (cap.  119.  271.)  [  *  99  ] 
and  Fleia,  (lib.  6.  cap.  1.  s.  14.)  that  lands  in  fee  simple  must 
descend  to  the  heir  of  the  whole  blood  of  the  person  last  ac- 
tually seised  thereof.  Lord  Coke,  in  his  commentary  on  the 
8th  section  o(  Littleton,  15.  a.,  states  the  law  to  be,  that,  if  the 
father  make  a  lease  for  years,  and  the  lessee  entereth  and  dieth, 
and  the  eldest  son  dieth  during  the  term,  before  entry  and  re- 
ceipt of  the  rent,  the  youngest  son  of  the  half  blood  shall  not 
inherit,  but  the  sister ;  because  the  possession  of  the  lessee 
for  years  is  the  possession  of  the  eldest  son,  so  as  he  is  actually 
seised  of  the  fee  simple,  and  consequently,  the  sister  of  the 
whole  blood  is  to  be  heir.  But,  he  observes,  in  the  case  afore- 
said, if  the  father  made  a  lease  for  life,  or  a  gifl  in  tail,  and 
dieth,  and  the  eldest  son  dieth  in  the  life  of  a  tenant  for  life, 
or  tenant  in  tail,  the  younger  brother  of  the  half  blood  shall 
inherit,  because  the  tenant  for  life,  or  the  tenant  in  tail,  is 
seised  of  the  freehold,  and  the  eldest  son  had  nothing 
but  a  reversion  expectant  upon  that  freehold  or  estate 
tail,  and,  therefore,  the  youngest  son  shall  inherit  the  land,  as 
heir  to  his  fiither,  who  was  last  seised  of  the  actual  freehold. 
(3  Co.  Rep.  42.  Ratdiffe's  case.) 

This  doctrine  has  received  the  sanction  of  this  Court  on  two 
occasions ;  in  Jackson  v.  Hendricks,  (3  Johns,  Cos.  214.)  and 
in  Bates  v.  Shraeder,  (13  Johns.  Rep.  200.)  In  the  first  case, 
Esther  Hendricks  died  seised  of  a  real  estate  in  1775,  leaving 
a  husband  and  two  sons  and  three  daughters ;  the  husband 
became  seised  by  the  curtesy,  until  his  decease  in  1798;  the 
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ALBANY,     eldest  8on  died  in  1784,  intestate,  and  without  issue ;  the 
^^^^^^^..'^^  youngest  son  entered  after  the  death  of  his  father ;  the  sisters 
PsNOTca     brought  their  ejectment,  and  the  Court  held,  that  the  case  was 
Watsov.    ^governed  by  the  common  law,  and  that  the  statute  oi  descents 
did  not  apply ;  that  the  descent  to  the  eldest  son  was  suspended 
by  the  existence  of  the  estate  of  the  tenant  by  the  curtesy,  and 
that  the  eldest  son  was  not  Seised  so  as  to  fonn  a  new  stock  of 
descent,  or  to  constitute  a  possessio  fratris ;  and  that  the  mother 
was  the  person  last  seised,  from  whom  the  descent  must  be 
claimed ;  and  as  she  died  before  our  statute  of  descents,  her 
surviving  son  was  adjudged  to  be  entitled  to  the  estate,  to  the 
total  exclusion  of  his  sisters. 
I  •  100  ]  •In  the  case  of  Bates  v.  Shraeder^  the  same  doctrin^  pre- 

vailed. The  counsel  for  the  plaintiff  seemed  to  suppose,  that 
this  doctrine  was  not  correct,  because  the  reversion  would  be 
in  no  one,  during  the  interval  between  the  death  of  Daniel 
Lawrence  and  his  daughter  Mchitable;  it  was  an  inchoate 
estate  in  Abraham^  dependent  on  his  surviving  the  tenant 
for  Ufe. 

This  being  the  law,  unless  the  lessors  can  make  a  title,  as 
heirs  to  Daniel  Latorence^  they  cannot  recover,  and  they  have 
filled  to  show  what  proportions  they  are  entitled  to  as  such 
heirs,  (a) 

(a)  See  Su^brd  ▼.  LtWf  ante,  67. 


Penoyer  against  Watson. 

^VM^aTeue"  THIS  was  an  action  of  assumpsit,  brought  to  recover  the 
oTCTedii  to  Jl^  amount  of  a  bill  of  exchange  drawn  by  the  defendant  on  the 
I^d'**Co  ^**b*'  P'^'^^ffj  ^^^  which  the  latter  accepted  and  paid.  The  casue 
tSiich  he   au^  was  tried  before  Mr.  J.  Yates,  at  the  New-Tork  sittings,  in 

f^^bUi8^o*a  AP^^y  1818. 

certain 'amouiu  The  bill  in  question  was  dated  at  Ncw-YorJcy  April  12,1816, 
2I/*  p°**  ^3  and  was  drawn  at  90  days  after  date,  for  592  dollars  and  58 
Co/havi'n^  dis-  ceuts.  At  the  trial,  the  defendant  produced  in  evidence  a 
M^ership'^'A!  Statement,  dated  the  13th  of  AprU,  1816,  and  signed  by  the 
draws  a  '  bill  plaintiff,  of  bills  accepted  by  him  on  a  letter  of  credit  from 
hrrcc^pt^^lto  J<^^^i^P  ^.  Roddy,  for  account  of  the  defendant.  These  bills 
ruanuitor  is  not  Were  eight  in  number,  the  last  of  which  being  the  one  in  ques- 
hu^^euef  *'  of  ^^^>  amounted  to  3109  dollars  and  89  cents,  and  were  accepted 
credit  5  and  P.  at  different  times,  from  the  1st  to  the  12th  of  Aprily  1816. 
SiXt&"ettw  ^  ^^Py>  ^  ^^^  hand-writing  of  the  plaintiff,  of  the  foUowmg 
of' credit,  from  letter,  was  annexed  to  the  statement: 

ISruS!l^°i^^nTt  "  Dear  Sire— This  will  be  handed  to  you  by  Mr.  Alexander 
A.  for  the  a-  fFatson,  (the  defendant,)  from  Charlestony  S.  C,  a  particular 
Sr^which  *he  friend  of  our  Mr.  Roddy,  and  whom  we  beg  leave  to  introduce 
had    accepted  to  youT  friendly  attention,  and  we  hope  that  this  introduction 
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wiQ  be  the  means  of  your  doing  much  business  together.     Mr.     Albany, 
Watson  is  authorized  to  value  on  you,  on  our  account,  for  t«i  ^^^^^^v^^^^ 
thousand  dollars,  payable  at  60  days  *and  90  days,  or  at  such     Pknoyer 
time  as  he  may  make  his  purchases,  and  we  will  also  (Aserve,      w^T'soir 
that  we  will  guaranty  his  purchases  for  a  further  sum  of  ten       r  *  in   1 
thousand  dollars.    Respectfully,  your  friends,  Jennings  fy  Rod-      ^  J 

dy"     The  letter  was  addressed  to  "  Messrs.  Robert  M.  Pe- 
9^^r  fy  Co.y  merchants.  New- York. 

The  plaintiff  then  proved,  that  he  had  been  in  partnership 
with  one  Luffy  under  the  firm  of  Robert  M.  Penoyer  fy  Co, ; 
and  that,  on  the  1st  of  April,  1816,  previous  to  the  drawing 
the  bill  in  question,  the  partnership  was  dissolved  by  mutud 
consent,  and  that  the  bill  was  accepted  by  the  plaintiff  in  his 
own  name,  and  on  his  indiiudual  account.  A  verdict,  subject 
to  the  opinion  of  the  Court,  was  found  for  the  plaintiff  for  the 
amount  of  the  bill,  with  interest. 

SlossoUf  for  the  plaintiff.  The  defendant  drew  the  bill  as 
principal,  which  was  accepted  by  the  plaintiff ;  and  from  the 
statement  produced  in  evidence,  it  appeared  that  this  bill  was 
on  the  individual  account  of  the  defendant. 

Again ;  the  defendant  was  authorized  by  the  letter  of  credit, 
to  draw  on  Robert  M.  Penoyer  fy  Co.,  not  on  any  individual 
partner  of  the  firm,  and  he  was  bound  strictly  to  pursue  that 
authority.  {Robbins  v.  Bingham,  4  Johns.  Rep.  476.  fVabh 
▼.  BaiUie^  10  Johns.  Rep.  180.  Myers  v.  Edge,  7  Term  Rep. 
254.)  Penoyer  fy  Co.  having  dissolved  their  partnership, 
prior  to  the  drawing  the  bill,  and  it  having  been  accepted  by 
the  plaintiff  individually,  no  recourse  could  be  had  against 
Jennings  fy  Roddy. 

It  does  not  appear  that  the  defendant  acted  as  agent ;  and 
the  presumption  is,  that  he  did  not. 

De  Witt,  contra.  The  payment  of  the  bill  by  the  plaintiff 
was  a  voluntary  act ;  and  having  paid  it,  with  a  full  knowledge 
of  all  the  circumstances,  he  cannot  maintain  an  action  to  re- 
cover it  back.  (2  East,  469.  1  Bos.  ^  PuU.  260.  1  Esp. 
N.  P.  Cas.  84.  279.  546.) 

Spencsr,  J.,  delivered  the  opinion  of  the  Court.  (After 
stating  the  facts  of  the  case.)  The  question  is,  whether  the 
ulaintiff  can  maintain  an  action  against  the  defend^t  on  the 
bill,  or  must  resort  to  Jennings  fy  Roddy, 

^he  case  of  Myers  and  Edge,  (7  Term  Rep.  254.)  is  precise-  [  *  1 02  ] 
Ij  in  point.  There  a  letter  of  credit  wasdhrected  to  the  house 
nA.  B.  fy  Co.  promising  to  pay  for  goods  to  be  furnished  to 
IT.  The  goods  were  furnished  after  A.,  one  o(  the  partners, 
had  withdrawn  from  the  partnership,  and  the  guarantor  was  held 
not  to  be  liable.  This  Court  has  recognized  the  law  of  that 
case,  in  Walsh  fy  BeeJcman  v.  Baillie ;  (10  Johns.  Rep.  180.) 

83 


102  CASES  IN  THE  SUPREME  COURT 

ALBANY,     and  in  Rollins  v.  Bingham,  (4  Johns.  Rep,  476.)  ^e  held 
\^!!l^J^  that  the  surety  could  not  be  bound  beyond^  the  scope  of  his 
Matter  of     engagement. 

Smith.  j^  j^^g  j^^^  appear  that  the  defendant  has  paid  the  amount 

of  this  draft  to  Jennings  Sp  Roddy,  or  that  they  have  ever  been 
called  upon  by  the  plaintiff  to  pay  it,  and  we  see  that  it  could 
not  be  enforced. 

The  misconception,  that  this  bill  was  drawn  on  the  faith  of 
the  letter  of  credit,  deprives  the  plaintitf  of  none  of  his  rights, 
and  has  not  led  the  defendant  into  any  error,  (a) 

Judgment  for  the  plaintiff. 

(a)  See  Stafford  v.  LotOt  ante,  67.     Drummond  y.  Prtstman^  12  Wkeaian^  505. 


In  the  matter  of  Peter  S.  Smith,  an  absconding 

debtor. 

^°^/^**.?""*'°!      BY  virtue  of  a  warrant  of  attachment,  issued  by  N.  WilKams, 

under    the    act  ,.  ,,  /•».i%-i  i 

for  relief  a-  Commissioner,  under  the  act  for  relief  as^amst  absent  and 
f:^«<;;:!jS  o5.co«df?^  debtors,  (l  K  R.  L.  157.  2  A  S.  3.  ^  1  &c.) 
debtors,  (1  N.  the  sherift  of  Ontario  seized  sundry  goods,  wares,  and  mer- 
r'.  k.  l^\  I  chandises,  belonging  to  P.  S.  Smith  and  B^Iliam  Souldeny 
ii-c.)  may  issue  who  wcrc  partners  in  trade,  and  which,  at  the  time  of  seizure, 
aSc'Vroirrty  ^^^^  ^^  ^^^  ^"^^"^  ^^  Trucman  Smith,  in  a  store,  Occupied  for 
of  one  of  sev-  the  purposc,  at  Geneva,  where  he  was  selling  them,  for  the 
wto  Sb^^s  account  of  Smith  fy  Soulden;  also,  the  books  of  account  in  the 
for  a  debt  due  Same  storc,  and  146  dollars  and  73  cents,  in  cc^h,  belonging 

[  *  103  ]  *Under  a  second  attachment;  directed  to  the  sheriff  of  Onei- 

for  the  separate  da,  the  sheriff  of  that  county  seized  the  books  of  account  and 
partner.^  *Biii  p^P^^^  of  S.  fy  S,  OS  Copartners,  and  also  claimed  goods  belong- 
the  sheriff  can  mg  to  iS.  4*  '^•9  SO  far  as  they  could  be  held  under  the  attachment, 
le^te  ^  prop-  ^'^^y  being  already  subject  to  an  execution  issued  against  S. 
erty  of  the  aC  fy  S  at  the  suit  of  Thomas  Beekman, 

Je?:*Hlcj£SSt  One  of  the  attachments  was  for  the  separate  debt  of  Peter 
take  the  part-  S.  Smith,  and  the  other  for  the  partnership  debt  of  S,  fy  S. 

nershlp  effects ; 
for    the    olber 

jxartner  has  a  Talcot,in  behalf  of  i&ttZdcn  if  Smith,  moved  to  set  aside  the 
tliem  *  for^SlS  attachments,  and  that  the  property  taken  by  the  sheriffs  under 
payment     of  them,  be  restored. 

Itebtf."^  ThS  He  contended,  that  the  attachments,  on  the  face  of  them, 
trustees  to  be  wcro  irregular.  The  sheriff  is  commanded  to  attach,  not  only 
deMhe' wrt  be-  ^he  property  of  Smith,  but  all  the  property,  real  and  personaJy 

come      vested 

only  with    the 

interest  of  the  abscondinf^  partner,  or  his  proportion  of  the  surplus  of  the  joint  properly  remaining^  aAa 

payment  of  the  partnership  debts. 
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of  S.  fy  S.     If  any  attachment  would  lie  at  all,  it  can  only  be    aluany, 
against  the  separate  property  of  the  absconding  debtor.     The  ^«2||^o%^^; 
books  of  account,  and  papers,  have  also  been  taken.  Matter  of 

But  the  act  does  not  contemplate  the  issuing  of  an  attachment  ^^'th. 
in  the  case  of  partnersy  where  one  absconds,  but  the  other 
remains  within  the  state.  It  speaks  throughout  of  an  individ- 
ual debtor.  The  case  of  a  vessel,  mentioned  in  the  21st  sec- 
tion of  the  act,  is  the  only  one  in  which  the  legislature  appear 
to  have  thought  that  partnership  property  was  to  be  taken ; 
and  it  is  provided,  that  if  any  person  shall  give  security  for  the 
appraised  value,  the  vessel  is  to  be  discharged*  If  the  act  is 
applicable  to  this  case,  it  must  be  equally  so  in  the  case  where 
one  of  several  partners  is  absent  or  resident  abroad ;  and  it 
will  be  in  the  power  of  a  creditor,  to  the  amount  of  one  hun- 
dred dollars,  to  break  up  the  most  respectable  commercial 
house  in  the  state.  It  is  true,  the  Court,  in  the  case  of  Cyrus 
ChipmaTiy  (14  Johns.  Rep.  217.)  have  said,  that  an  attachment 
might  issue  against  the  property  of  an  absent  or  absconding 
partner;  but  the  case  of  Crispe  v.  Perrit,  {WUltSy  471.)  to 
which  the  Court  was  referred,  and  on  which  their  decision 
seems  to  be  founded,  is  not  analogous.  In  i(f  Comb  v.  Dunch, 
(2  Dallasy  IS.)  Hhe  Philadelphia  Court  of  C.  P.  held,  that  [•104] 
partnership  property  could  not  be  attached  to  answer  the  sep- 
arate debt  of  one  of  the  partners. 

There  can  be  no  doubt,  that  this  is  a  proper  motion.  A 
third  person,  whose  goods  have  been  taken  by  a  sheriff,  under 
an  execution,  may  apply  to  the  Court,  by  motion,  to  have  the 
goods  restored  to  him.  {Tidd^s  Pr.  935.)  It  is  for  the  pro- 
tection and  advantage  of  the  sheriff,  as  it  is  more  summary  and 
less  expensive  than  an  action  against  him. 

WeUs  and  J.  Lynch,  contra.  There  is  a  suit  pending  in 
the  Court  of  Chancery,  where  all  the  questions  relative  to  this 
property  vrill  be  properly  decided.  The  applicants  here  do 
not  state,  in  their  notice,  to  whom  the  property  is  to  be  restored. 
There  was  a  claim  to  tne  property  put  in  by  a  person  of  the 
name  of  Van  Santfort,  before  the  sheriff,  and  the  jury  decided 
against  him.  Besides,  the  property  is  already  under  txecution. 
and  S.  fy  S.  have  no  right  to  demand  its  restoration. 

In  Mersereau  v.  Norton,  (15  Johns.  Rep.  179.)  the  Court 
decided,  that  the  property  of  an  absconding  debtor,  which  he 
has,  as  a  tenant  in  common  of  a  chattel,  with  another,  might 
be  seized  and  sold  by  the  sheriff,  under  an  attachment ;  but 
although  the  sheriff  seizes  the  whole,  he  can  sell  only  an  un- 
divided moiety,  and  the  vendee  becomes  a  tenant  in  common 
with  the  other  co-tenant,  or  part  owner.  There  seems  to  be 
no  reason  for  any  distinction  between  partners  and  tenants  in 
common  «>f  a  chattel.  In  the  case  of  a  partnership,  there  is  a 
survivorship,  for  the  special  purpose  of  settling  the  partnership 
concerns ;  but  the  surviving  partner  is  merely  a  trustee,  as  to 
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ALBANY,    the  moiety  of  a  deceased  partner.    In  Moody  v.  Paywc,  (2 

^^^^^ll^^  Johns.  CA.  Rep.  54S.)  the  Chancellor  takes  it  to  be  settled  law, 

Blatter  of     that  the  interest  of  one  partner  in  the  copartnership  property, 

^""-       may  be  taken  and  sold  under  an  execution,  on  a  judgment 

against  such  partner,  for  his  separate  debt ;  and  he  dissolved 

the  injunction  which  had  been  issued  in  that  case,  to  stay  the 

sale  by  the  sheriflf,  who  had  seized  the  partnership  property. 

If  the  partnership  property  may  be  seized,  and  sold  on  an  exe- 

cuUiony  why  may  it  not,  also,  be  seized  under  an  attachment, 

[  •  105  ]      which  is  a  *kind  of  anticipated  execution  against  a  debtor  who 

has  withdrawn  himself  from  the  reach  of  the  ordinary  process 

of  law  ?     In  Mersereau  r.  Norton^  this  Court  considered  an 

attachment  in  the  same  light  as  an  execution. 

T.  A.  Emmet,  in  reply.  Proceedmgs  against  a  bankrupt, 
as  in  Crispe  v.  Perrity  are  on  the  ground  of  criminality ;  and 
there  may  be  some  supposed  analogy,  as  to  criminality^  be- 
tween a  bankrupt  and  an  absconding  debtor.  But  the  statute 
makes  no  distinction  between  an  absent  and  an  absconding 
debtor.  Both  ate  placed  on  the  same  footing.  They  are  not, 
therefore,  to  be  regarded  as  criminal.  Again ;  bankruptcy 
dissolves  the  partnership ;  but  can  the  temporary  absence  of 
one  partner,  or  his  absconding  to  avoid  legal  process  in  a  par- 
ticular case,  have  that  effect  ?  How,  then,  does  the  case  of  a 
bankrupt  apply  ?  The  consequences  of  applying  the  statute 
to  the  case  of  partners,  may,  as  has  been  su^csted,  be  of  the 
most  serious  nature.  Some  of  the  most  opulent  commercial 
houses  here,  have  partners  resident  abroad. 

If  the  Chancellor,  in  Moody  v.  Payne,  and  the  judges  in  ev- 
ery other  case,  have  felt  and  expressed  the  very  great  inconve- 
nience and  embarrassment  arising  from  the  seizing  of  partner- 
ship property  by  execution,  for  the  separate  debt  of  one  partner, 
why  increase  the  inconvenience  by  suffering  partnership  prop- 
erty to  be  attached  under  this  act  ?  An  execution  does  not, 
necessarily,  put  a  stop  to  the  partnership  business;  but  an 
attachment,  under  which  all  the  property,  real  and  personal, 
of  a  partnership,  with  their  books  of  account,  papers,  &c.  is 
seized,  must  have  that  effect  If  the  act  had  contemplated  the 
attachment  of  partnership  property,  surely  there  would  have 
been  some  expressions  to  show  such  an  intention ;  and  the  act 
would  have  provided,  that  the  partnership  debts  should  be  first 
paid  out  of  the  property.  The  provisions  of  the  act  are,  that 
the  property,  or  its  proceeds,  is  to  be  divided,  rateably,  among 
all  the  creditors,  without  distinction  or  preference.  If  we  look 
at  the  different  sections  of  the  act,  (sec.  3.  5.  10.  90,  SI.)  it  is 
apparent  that  partnership  property  was  never  intended  to  be 
attached. 
[  *  106  ]  *Tbis  proceeding  is  not  in  the  nature  of  an  (mticipated  exe 

cution;  it  is  rather  a  sequestration.  The  law,  in  regard  to 
executions  against  partnership  property,  is  inconvenient  and 
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hard  enough ;  but  the  doctrine  now  contended  for,  goes  to  the     ^^^^^J/g 
destruction  of  the  partnership.     It  is  more  extensive,  and  more    ^^^^' 
injurious,  in  its  eiBfects  than  bankruptcy.     It  goes  farther  than 
the  bankrupt  law  of  any  commercial  country  in  the  world. 

Per  Curiam.  Where  an  execution  is  issued  for  the  separate 
debt  of  one  partner,  it  has  been  the  constant  practice  to  take 
die  share  whnxh  such  partner  has  in  the  partnership  ptoperiy ; 
(a)  but  it  has  been  settled  at  least  since  the  case  of  Fox  v. 
Hanburyy  (Cotop,  445.)  that  the  sheriff  can  sell  only  the  actual 
interest  wfaach  such  partner  has  in  the  partnership  property  af- 
ter the  accounts  are  settled,  or  subject  to  the  partnership  debts. 
The  separate  creditor  takes  it  in  the  same  manner,  as  the 
debtor  himself  had  it,  and  subject  to  the  rights  of  the  other 
partner.  (6)  The  sheriff,  therefore,  does  not  seize  the  partner- 
ship effects  themselves,  for  the  other  partner  has  a  right  to  re- 
tain them,  for  the  payment  of  the  partnership  debts.  {Moody 
T.  Payne,  2  Johm.  Ch.  Rep.  548.)  (c) 

(a)  Vide  Baekhurstr.  Clinkard,  (1  Show.  1(39.)  Htydon  v.  Heudon,  (1  5Wft.  392.) 
Am>n.lCamytC$Rep.9m.  /fo/f ,  302. 643.  Pope  v.  Harman,  (Comb  217.)  Tbsard 
r.  Warnm,  (2  Mod,  279,  280.   12  Mod.  446.)    Jtuky  ▼.  BuAtr,  {hard  Raym,  871.) 

(6)  Vide,  also,  Eddie  v.  Davidson,  {Doug.  650, 651 .)  Smith  v.  Stokes,  (1  £<m«,367.) 
Wilson  ▼.  Gibbs  fy  Conine,  {2  Johns.  Rep.  282.)  Taylor  v.  Fields,  (4  Vesey,  396.) 
Chavman  t.  Koops,  (3  Bw.  ^  PuU.  289.)    Parker  v.  Pistil,  (3  Bos.  ^  Putl.  288.) 

{e)  There  appears  to  have  been  some  difficulty  as  to  the  manner  m  which  the 
separate  creditor  of  one  partner  was  to  take  his  execation  against  the  share  of 
such  partner,  in  the  joint  property  of  the  firm ;  and  the  courts  of  law  and 
equity  seem  not  to  have  clearly  understood  each  other  on* the  subject.  Accord- 
ing to  the  old  cases,  at  law,  the  separate  creditor  took  the  whole  of  the  joint- 
property,  and  sold  an  undivided  moiety  of  it,  and  applied  the  funds  to  the  Pay- 
ment of  hb  debt,  without  ^ving  himself  any  concern  about  the  rights  of  tne 
other  partner,  or  nreviously  ascertaining  what  was  the  interest  or  share  of  each. 
Since  the  case  or  Fox  v.  Hanbnry,  the  courts  of  law  have  professed  to  follow 
the  principles  of  the  courts  of  equity.  (Croft  v.  Pyke,  3  P.  fVms.  182.  Ex 
pmrU  Ruf,  6  Ves.  126, 127.  Ex  parte  Williams,  11  Ves.  5.  West  r.  Skip,  1  Ves. 
ten.  239.  242.)  In  Taylor  v.  Fields,  (4  Ves.  369.)  the  fects  of  which  case  are 
more  fully  stated  in  a  TWte  to  Young  r.  Ktighly,  (15  Ves.  559,  560.)  Ch.  Baron 
M  Donald,  in  delivering  the  opinion  of  the  Court,  says,  that  an  assi^ee,  or 
executor,  or  separate  creditor,  **  coming  in.the  right  of  one  partner  agamst  the 
joint  property,  comes  into  nothing  more  than  an  interest  m  the  partnership, 
which  cannot  be  tangible,  cannot  be  available,  or  be  delivered,  but  under  an  ac- 
eount  between  the  partnership  and  the  partner ;  and  it  is  an  item  in  the  account, 
that  enoueh  must  be  left  for  the  partnenhip  debts."  In  Eddie  v.  Datidson,  the 
Court  of  &.  B.  directed  that  it  should  be  referred  to  a  Master  to  take  an  account 
of  the  share  of  the  partnership  effects  to  which  the  other  partner  was  entitled, 
snd  that  the  sheriff  (who  had  sold  the  whole  partnership  effects  under  an  exe- 
cution against  one  of  the  partners)  should  pay  over  to  his  assignees,  part  of  thf 
money,  equal  to  the  amount  of  nis  share.  But  the  Court  of  C.  B.  (3  Bos.  ^ 
PuU.  268,  289.)  refused  to  direct  a  reference  to  their  prothonotary,  to  ascertain 
wlmt  was  the  interest  of  the  separate  partner,  in  the  partnership  effects,  ths 
wht  le  of  which  had  been  seized  by  the  sheriff,  or  to  stay  the  execution,  until 
an  a  *.count  could  be  taken  of  the  several  claims  on  the  property.  They  said,  that 
all  the  difficulties  were  to  be  encountered  in  equity ;  that  the  safest  line  of  conduct 
lor  tbs  sheriff  to  pursue,  was  to  put  some  person  into  possession  of  the  defendant's 
■hare,  as  yendee,  leaving  him  and  the  parties  interested  to  contest  the  matter  in 
equity,  where  a  Ml!  might  be  filed.  They  did  not  consider,  that  they  had  any  au- 
thority or  jurisdiction  to  order  an  account  to  be  taken.  In  Dutton  y.  Morrison,  (Vf 
Vesey,  190^205.)  Lord  I^don  understands  the  rule  to  be,  <*  that  upon  an  execution 
aninst  one  partner,  or  the  quasi  execution  in  bankruptcy,  no  more  of  the  property 
wnich  the  individual  has,  should  be  carried  into  the  partnership,  than  that  tmardum 
sf  interest,  which  he  could  extract  out  of  the  concerns  of  the  partnership,  after 
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ALBANY.         *We  have  considered  an  attachment  under  the  act  for  rcliel 

v^^^i-.^..^^^^*  against  absent  and  absconding  debtors,  as  analogous  to  an  exe- 

Matter  of     cution ;  (fl)  and  in  the  matter  of  Chipman^  (14  Johns,  Rep. 

all  the  accounts  of  the  partnership  were  taken,  and  the  effects  of  that  partner- 
ship were  reduced  to  a  dry  mass  of  property,  upon  which  no  person,  except  the 
oarties  themselves,  has  any  claim.'*  In  JVatson  v.  Taylor,  (2  Ves.  ^  Bcame,  299, 
300.)  Lord  Eldon,  in  the  coarse  of  the  ar^ment,  inquired, '*  how  the  sheriff  exe- 
cutes the  writ  under  a  judgment  against  one  nartner,  according  to  the  present 
doctrine  of  the  courts  of  Taw,  that  he  takes  the  interest  of  the  partner.  Is  not 
that  a  dissolution  of  the  partnership  ?"  Mr.  Cooke,  as  amicus  curi4js,  said,  "  the 
way  in  which  the  idicriff  executes  the  writ  in  practice,  is  by  making  a  bill  of 
sale  of  the  actual  interest"  Lord  Eld4m  observed,  <^  if  the  courts  of  law  hare 
followed  courts  of  equity,  in  giving  execution  against  partnership  effects,  1 
desire  to  have  it  understood,  that  they  do  not  appear  to  me  to  adhere  to  the 
principle,  when  they  suppose  that  the  interest  can  be  sold,  before  it  is  ascer- 
tained what  is  the  subject  of  sale  and  purchase."  King  v.  Sanderson  (1  Wightto, 
50.)  In  Tlis  King  v.  Rock,  (2  Price's  Excheq.  Rep.  198!)  where  partnership  prop- 
erty was  seized  under  an  exteiU  for  a  debt  due  to  the  crown  from  one  of  the 
firm,  the  Court  refused  to  grant  an  anuweas  manus,  in  the  first  instance,  but  di- 
rected a  reference  to  the  Deputy  Remembrancer,  to  report  an  account  of  the 
joint  and  separate  property,  and  to  ascertain  the  clear  surplus  and  proportion 
of  each  narty ;  and,  aflerwards,  security  being  given  to  answer  the  crown's 
debt,  so  far  as  it  should  appear,  on  tlie  account,  Siat  the  croiaii  was  entitled, 
they  ordered  an  amoveas  manus  to  be  issued.  In  Moody  v.  Payne,  (2  Johns. 
Ch.  Rep.  546.)  the  Chancellor  refused  to  grant  an  injunction,  on  a  bill  filed  for 
that  purpose,  to  stay  the  execution  at  law  until  an  account  was  taken.  He 
thought,  that  as  the  sheriff  could  sell  only  the  interest  of  the  one  partner,  sub- 
ject to  the  rights  of  Uie  partnership  creditors,  there  would  be  no  harm  in  suffer- 
ing the  separate  creditor  to  go  on  at  law ;  as,  if  any  sacrifice  of  the  interest  of 
the  separate  partner  should  be  made,  by  reason  of  tlie  uncertainty  of  that  interest, 
it  could  affect  only  that  partner  or  the  separate  creditor,  who  did  not  raise  the 
objection.  And  be  thought  Mr.  Maddock  (1  Madd.  Ch.  Rep.  112.)  was  not  war- 
ranted in  his  conclusion,  that  chancery  would,  on  a  bill  filed  by  the  other  part- 
ners, stay  the  execution,  until  hit  account  was  taken  of  what  was  due  to  such 
seoarate  partner.  If  the  court  of  law,  then,  cannot  order  an  account  to  be 
taiLen  between  partners,  and  will  not  stay  the  execution  to  give  the  solvent  part- 
ner time  to  have  the  account  taken  in  equity,  it  follows,  that  the  sheriff  can  sell 
only  the  ri^ht,  title,  and  interest,  of  the  partner  against  whom  the  execution  issues, 
whatever  it  may  happen  to  be,  when  the  affairs  of  the  partnership  are  wound  up, 
and  the  account  finally  taken  and  settled.  In  Barker  v.  Goodair,  (11  Vtsey,  78. 
85.)  where  oartnership  goods  had  been  taken,  on  bl  foreign  attachment,  and  the  as- 
signees unaer  a  commission  of  bankruptcy  a^inst  one  of  the  partners,  and  the 
garnishee  filed  a  bill  to  restrain  the  proceedmg  on  the  attachment,  Lord  Eldon 
held,  that  the  proceeding  was  to  be  restrained,  to  give  an  opportunity  to  have  the 

auestion  decided  by  the  Court,  as  to  the  application  of  tlie  property  among  the 
ifferent  claimanto.  In  Taylor  v.  Fields,  (15  Vesey,  559.  note.  S.  C.  4  Fesey,  4G9.) 
the  sheriff  seized  all  partnership  effects,  under  an  execution  against  one  of  the 
partners,  and  on  being  indemnified  by  the  joint  creditors,  gave  up  the  partnership 
effects,  and  tlie  creditor  of  the  separate  partner  brought  an  action  against  the 
sheriff  for  a  fiilse  return.  The  partners  having  become  bankrupts  soon  afler 
the  judgment,  a  bill  was  filed  W  the  assignees  to  be  quieted  in  tiie  possession 
ftf  the  partnership  effects,  and  for  an  account,  and  to  restrain,  by  injunction,  the 
suit  against  the  sheriff.  The  Court  ordered  the  assignee  to  pay  into  court  640 
pounds,  without  prejudice,  and  in  default  thereof,  tlie  defendant  to  be  at  liberty 
to  proceed  in  his  action ;  and  it  appearing,  on  an  account  taken  of  the  interest 
of  the  separate  partner,  that  there  was  no  balance  due  to  bim^  afler  payment  of 
the  partnership  debts,  the  injunction,  which  had  been  issued  in  the  mean  time, 
was  made  perpetual. 

(a)  In  Morlcy  v.  Stromhom  and  others,  (3  Bos.  ^  Pull.  254.)  it  was  held,  that 
where  three  partners,  two  of  whom  resided  abroad,  were  ^ued  for  a  partnership 
debt,  and  the  resident  partner  appeared  by  himself,  but  refused  to  appear  for  his 
copartners,  the  sherift,  on  a  distringas  against  the  non-resident  partners,  to 
compel  their  appearance,  might  take  Die  partnership  effects,  in  the  possession 
of  the  resident  partner,  though  purchased  and  paid  for  by  him  alone ;  and  the 
Court  refused  to  relieve  him,  saying,  that  what  might  be  taken  under  an  exe- 
cution, might  be  taken  under  a  distress. 
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217  )  we  decided  that  it  might  issue,  where  one  of  several     ALBANY, 
•partners  had  absconded,  for  a  partnership  debt.      But  the  ^^i^I^^^-i^ 
sheriff  can  take  the  separate  property  only,  of  the  absconding      Jacksos 
debtor.     He  cannot  seize  the  partnership  effects,  for  the  other     «  ^^'  ^ 
partner  has  a  right  to  retain  and  dispose  of  them,  for  the  pay- 
ment of  the  partnership  debts.     The  right  of  the  trustees  ap- 
pointed under  this  act,  will  attach  on  the  interest  only  of  the  ab- 
sconding debtor  in  those  effects,  or  to  his  proportion  of  the 
surplus  remaining,  after  payment  of  all  the  debts  of  the  part- 
nership.    The  case  of  partners  is  different  from  that  of  tenants 
in  common  of  a  chattel,  (a) 

We  shall,  therefore,  order  the  goods,  books,  &c.  to  be  re- 
stored, but  without  costs  to  either  party. 

The  following  rule  was  entered :  "  Ordered,  that  "the  slieriff 
of  the  county  of  Ontario  do  restore  to  William  Soulden,  or  to 
such  person  as  he  shall  appoint  to  receive  the  same,  the  goods, 
books,  and  moneys,  taken  by  the  said  sheriff,  under  the  first- 
mentioned  attachment,  and  the  other  goods  or  property  of  the 
said  Soulden  fy  Smith,  as  partners,  which  he  may  have  so 
taken  :  And  that  the  sheriff  of  the  county  of  Oneida  do,  also, 
restore  to  the  said  William  Souldcn,  or  to  such  person  as  he 
shall  appoint  to  receive  them,  the  books  of  account,  and  pa- 
pers, taken  by  the  said  sheriff,  as  aforesaid,  under  the  second 
attachment ;  and  that,  as  to  the  goods  taken  on  the  said  exe- 
cution, and  claimed,  also,  by  the  said  sheriff,  by  virtue  of  the 
said  attachment,  that  he  do  henceforth  surcease  all  proceed- 
ings, or  claim  to  the  said  goods,  under  or  by  virtue  of  the  said 
warrant  of  attachment." 

(a)  Vide  Mersercau  v.  A'arton,  (15  Johns,  Rep,  179.) 


*Jackson,  ex  dem.  E.  Stevens,  against  T.  Stevens,        [*  110] 

THIS  was  an  action  of  ejectment,  for  the  undivided  half  ^^  *J^ 
of  a  farm  in  Dover,  in  Dutchess  county,  containing  about  174  jure*    ux^-is, 

and  his  wife, 
by  deed  duly 
executed  and  acknowledged,  convey  land  to  a  third  person,  who  reconvcys  to  the  husband,  the  husband 
arciuires  a  title  to  the  land  in  his  own  ri^t. 

A  deed  executed  by  a  ferne  covert,  is  not  binding  upon  her.  until  acknowledged,  and  her  subsequent 
acknowledginent  does  not  relate  back  to  the  time  of  the  acknowledgment  of  the  deed. 

So.  where  a  husband  and  wife  execute  a  deed  for  land  of  the  wife,  but  which  she  does  not  then  ac- 
knowledge, and  the  husband  and  wife  aAerwards  execute  another  deed  of  the  same  land,  which  is  acknowl 
edged  by  the  wife,  and  the  wife  then  acknowledges  the  first  deed,  the  title  to  the  land  is  vested  in  the  gran- 
lee  in  tlie  second  deed. 

Where  a  person  seised  of  three  undivided  fourth  parts  of  a  farm,  conveys  one  e^ual  moiety  of  the  farm,  de- 
•eribia^  t  by  metes  and  bounds,  togetfier  with  all  the  estatey  right,  title,  ^.  toksch  he,  the  grantor,  haifi  to 
,  the  ahort-described  premises  ;  \hese  general  words  are  not  to  be  construed  as  extending  the  grant  beyond 
the  one  moiety  of  the  premises. 

Where  a  person  has  conve^'ed  land,  he  will  not  be  permitted  afterwards  to  claim  it,  in  opposition  to  hii 
own  deed,  although  the  deed  m<vy  not  amount  to  an  estoppel. 

\Vhcn  land  is  conveyed  to  a  man  and  his  wife,  they  take  neither  as  joint  tenants,  nor  as  tenants  in  ZTot- 
toon  ;  but,  being  one  person  iu  law,  they  are  both  seised  of  the  entirety' ;  neither  of  them  can  diapofee  of 
amy  part  without  the  asseut  of  the  other;  and  the  whole  goes  to  the  survivor,  on  the  death  of  dtbor:  th« 
•tatuie  (9  sess.  ch.  It.  s.  6. 1  iV.  R.  L.  d2.)  does  not  apply  to  such  a  case. 
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acres,  and  which  is  called  the  Hunt  farm.  The  cause  was  tried 
before  Mr.  J.  Van  Ness,  at  the  Dutchess  circuit,  in  April,  1818. 

The  premises  in  question  formerly  belonged  to  Lewis  Hunt, 
who  died  about  the  year  1777.  The  will  of  L.  Hunt,  by 
which  he  devised  one  third  part  of  his  estate  to  his  wife  for 
life,  and  the  remainder  of  €l1I  his  estatq,  real  and  personal,  to  his 
daughters,  Susannah  Briggs,  and  Mary  Stevens,  in  fee,  was 
read  in  evidence  on  the  part  of  the  plaintiff;  and  also,  a  deed 
from  Elkanah  Briggs,  and  Susannah  Briggs,  his  wife,  the 
devisee  of  L,  Hunt,  dated  the  4th  of  April,  1814,  to  the 
plaintiff's  lessor  in  fee,  and  duly  acknowledged,  on  the  same 
day,  by  both  the  grantors,  before  a  Master  in  Chancery. 

The  defendant  produced  in  evidence  the  following  deeds:. 

1.  A  quitK^laim  deed  from  Samuel  Stevens,  and  Mary  Ste 
vens,  the  other  devisee  of  Hunt,  his  wife,  dated  the  19th  of 
February,  1784,  to  Samuel  Shelden,  for  all  the  lands  devised 
to  Mary  Stevens,  by  her  fether,  L,  Hunt,  which  was  duly  ac- 
knowledged by  the  grantors,  on  the  25th  of  February,  1784. 

2.  A  quit-claim  deed  for  the  same  premises,  from  Samiul 
Shelden  to  Samuel  Stevens,  dated  the  21st  of  February,  1734, 
and  acknowledged  on  the  25th  of  February,  1784. 

3.  A  deed  with  warranty  from  Elkanah  Briggs,  and  Susannah 
Briggs,  to  Samuel  Stevens,  dated  the  24th  of  December,  *1795, 
of  the  undivided  half  of  the  Hunt  farm,  which  was  acknowl- 
edged by  Susannah  Briggs,  the  wife,  on  the  20th  of  October, 
1814.  ^ 

4.  A  quit-claim  deed  from  Justus  Blanchard,  and  Mary  his 
wife,  formerly  Mary  Stevens,  who  married  Blanchard  afler  the 
death  of  her  former  husband,  Samuel  Stevens,  to  Philo  Rug' 
gles,  for  the  undivided  half  of  the  Hunt  fiurm,  dated  the  25th 
of  April,  1812,  and  duly  acknowledged. 

5.  A  quit-claim  deed  from  Philo  Buggies  and  wife,  to  Jtw- 
tus  Blanchard,  and  Mary  his  wife,  for  the  same  piece  of  land, 
dated  the  25th  of  J^ril,  1812,  and  duly  acknowledged. 

6.  A  deed  from  Ebenezer  Stevens,  the  lessor  of  the  plaintiff, 
and  who  was  the  devisee  of  Samuel  Stevens  and  wife,  to  Jus- 
tus Blanchard,  dated  the  15th  of  July,  1813,  of  the  one  equal 
undivided  half  of  a  certain  &rm,  or  tract  of  land,  (being  the 
Hunt  farm  before  mentioned,)  situate,  &c.  bounded,  &c.  to- 
gether with  "  all  the  estate,  right,  title,  interest,  claim,  and  de- 
mand whatsoever,  which  he,  the  said  E.  Stevens,  hath  to  the 
above-described  premises,  either  in  law  or  equity,  from  the  last 
will  and  testament  of  Samuel  Stevem,  late  of  the  said  town  of 
Dover,  deceased,"  &c.  with  covenant  of  warranty. 

7.  A  deed  from  Justus  Blanchard,  and  Mary  his  wife, 
{Mary  formerly  the  wife  of  Samuel  Stevens,  who  married 
Blanchard,  bern^r  oince  dead,  and  Blanchard  having  married 
another  woman,  whose  name  was  Mary,)  to  Thomas  Stevens, 
the  defendant,  dated  the  21st  of  April,  1814,  for  the  whole  of 
the  Hunt  farm 
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The  plaintiff  produced  in  evidence  the  will  of  Samuel  Ste-    Albany, 
vensy  dated  the  25th  of  Novembery  1809,  by  which  he  devised  ^^^IJSI^^^.^ 
one  half  of  the  UwU  fiirm  to  his  wife  Mary,  in  fee,  and  the      jacxso* 
other  half  to  the  lessor  of  the  plaintiff,  in  fee.  g^^J-  ^^ 

EOcanah  Briggs  died  before  the  commencement  of  this  suit, 
and  after  the  death  of  Samuel  Stevens. 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  on  a  case.     Vide  S.  C.  vol.  13.  p.  316. 

P.  Ruggles  for  the  plaintiff.     As  the  deed  from  E.  Briggs 
and  his  wife,  of  the  24th  of  December ,  1795,  was  not  acknowl- 
edged %y  her,  according  to  the  statute,  no  estate  passed  from      [  »  1 12  ] 
her  to  the  grantee  in  that  deed ;  and  she  had  a  right  to  make 
the  subsequent  conveyance,  in  1814,  to  E.  Stevens. 

There  could  be  no  adverse  possession,  for  though  the  deed, 
for  want  of  the  wife's  acknowledgment,  did  not  convey  her 
right,  yet  it  transferred  all  the  estate  which  J?,  had,  which  was 
an  estate  for  life.  Where  there  is  an  outstanding  -particuicu* 
estate,  there  can  be  no  right  of  entry ;  and  so  the  statute  of  * 

limitations  can  have  no  operation.     {Jackson  v.  Schoonmaker, 
4  Johns.  Rep.  390.     Jackson  v.  Sears,  10  Johns.  Rep.  435.) 

The  lessor  under  the  devise  of  Samuel  Stevens,  took  one 
fourth  of  the  farm ;  and  the  deed  of  E.  and  S.  Briggs,  the 
lessor,  conveyed  to  him  the  moiety,  so  that  the  lessor  was 
seized  of  three  fourths  of  the  farm ;  and  Mary  S.,  who  after- 
wards conveyed,  with  her  husband,  to  P.  R.,  was  entitled  to 
one  fourth. 

The  deed  of  the  lessor  of  the  plaintiff  to  Justus  Blanchard, 
in  1813,  conveys  only  that  portion  of  the  fann  which  he  de- 
rived from  the  wiU  of  Samuel  Stevens,  or  an  undivided  moiety ; 
and  the  lessor  now  claims  all  that  part  which  was  not  conveyed 
by  that  deed. 

By  the  conveyance  by  J.  Blanchard  and  his  wife,  to  P. 
Ruggles,  and  his  reconveyance  to  them,  they  became  seized 
as  ienanisinamman;  for  the  statute,  (I  N.  R,  L.  52.  9th  sess. 
ch.  12.  s.  6.)  declares  that  no  estate  in  joint  tenancy  can  be 
held  under  any  grant,  devise,  or  conveyance,  unless  it  is  ex- 
pressly declared  in  the  conveyance,  to  pass  in  joint  tenancy,  and 
not  in  tenancy  of  common.  J.  B.,  then,  could  not  take  the 
whole  by  survivorship.  The  deed  from  the  lessor  to  J.  B. 
cannot  operate  as  an  estoppel.  {Co,  Litt.  45.  a.  47.  b.  4  Com. 
Dig.  Estoppel,  {E.  8.)  Cro.  Eliz.  700.) 

The  lessor  of  the  plaintiff,  then,  is  entitled  to  recover,  at 
least  three  eighths. 

J.  TalhnadgB,  contra,  contended,  (hat  the  deed  from  E. 
Stevens  to  Jmtus  Blanchard,  conveyed  two  distinct  interests ; 
an  undivided  moiety  of  the  farm,  and,  also,  all  the  *estate  and      I  *  HB] 
interest  which  he  derived  under  the  will  of  Samuel  S. 

Justus  B.  havinjg  survived  his  wife,  became  entitled  by  vir- 
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It  is  the  settled  rule  of  law,  tliat  if  an  estate  in  fee  be  con* 
veyed  to  a  man  and  his  wife,  they  are  neither  joint  tenants,  nor 
tenants  in  common,  for  both  are  seised  of  an  entirety ;  for,  the 
husband  and  wife  being  considered  as  one  person  in  law,  they 
cannot  take  the  estate  by  moieties ;  so  that  neither  husband  nor 
wife  can  dispose  of  a  part  without  the  assent  of  the  other ; 
and  the  whole  remains  to  the  sur\ivor.  (2  Bl  Com.  182. 
Co.  Litt.  107.  Litt.  s.  291.  s.  665.  3  Bac.  Abr.  673.  Joint 
Tenants.  (B.)  2  Cruise.  Joint  Tenants,  ch.  1.  s.  35.  38.) 
The  statute  relative  to  joint  tenants  does  not  apply  to  the 
case ;  for  it  is  not  a  case  of  joint  tenancy.  The  common  law 
doctrine  must  prevail. 

As  to  the  doctrine  oi  estoppel^  he  cited  10  Vin.  Abr.  Estop* 
pely  (2.)  8  Mod.  ^n. 

OaJcley,  in  reply,  said  that  the  statute  was  intended  to  alter 
the  common  law,  and  the  whole  doctrine  as  to  survivorship,  in 
cases  of  joint  tenancy.  It  ought,  therefore,  to  have  full  opera- 
tion, and  should  control  the  common  law,  in  this  case,  as  in 
every  other  of  an  estate  conveyed  to  two  persons,  without  ex- 
press words,  declaring  it  to  be  an  estate  in  joint  tenancy,  and 
not  an  estate  in  common. 

Spencer,  J.,  delivered  the  opinion  of  the  Court  Samuel 
Stevens  acquired  a  complete  title  by  his  and  his  wife's  deed 
to  Sheldon,  and  the  reconveyance  back  from  him  to  Samuel 
Stevens,  to  one  half  of  the  farm,  (a)  He  undoubtedly  suppos- 
ed he  had  a  title  to  the  whole  farm,  by  his  purchase  in  1795, 
from  Efkanak  Briggs  and  his  wife,  of  their  moiety ;  but  as  that 
deed  was  not  acknowledged  by  Mrs.  Briggs,  until  the  20th 
of  October,  1814,  and  on  the  4th  of  April,  1814,  Briggs  and 
his  wife,  by  their  deed,  duly  acknowledged,  conveyed  to  Eben- 
ezer  Stevens  the  whole  farm,  he  acquired  no  title  to  that  moi- 
ety. It  is  contended,  however,  that  the  acknowledgment  of  the 
[•114]  deed  by  Mrs.  Briggs,  in  October,  1814,  related  *back  to  the  date 
of  the  deed,  and  rendered  it  valid  from  the  beginning.  But  al- 
though she  signed  and  sealed  the  instrument,  it  was  not  her  deed, 
until  she  had  acknowledged  it,  according  to  the  statute.  It 
could  not  bind  her  as  a  contract ;  she  was  not  confirming  an 
inchoate  and  imperfect  agreement.  The  deed  took  its  effica- 
cy from  the  period  of  her  acknowledgment,  and  there  was 
nothing  prior  to  Which  it  could  relate.  (6) 

Mary,  the  widow  of  Samuel  Stevens,  took  as  ample  an  estate 
under  the  will  of  her  husband,  as  Ebenezer;  and  the  testator, 
in  fact,  owning  but  one  half,  they  must  be  deemed  to  take  that 

(a)  MCartee  y.  Orphans*  Jlsylum,    So  9  Cc^tcn,  437.    . 

{h)  See  Jaeksony  ex  dem.  Corson,  v.  Cairns.  20  Johns,  Rep,  301. 
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half  between  theni)  as  devisees.    Thus,  then,  Ebenezer  Stevens    Albany, 
acquired  a  right  under  the  will  of  Samuel  Stevensy  and  under  .^^^Z-^^^^^^ 
the  deed  firom  Elkanah  Briggs^  and  Susan^  his  wife,  to  three      Jacksoh 
fourths  of  the  &mi,  and  Mary  Stevens  to  one  fourth.  stevms. 

By  the  deed  of  the  15th  of  July^  1813,  Ebenezer  Stevens 
divested  himself  of  one  half  of  the  &rm,  which  he  then  con- 
veyed to  Justiu  Blanchardj  leaving  himself  seised  of  only  one 
fourth  of  it  It  cannot,  I  think,  be  contended,  with  any  pro- 
priety, tliat  this  deed  operates  as  an  estoppel  upon  Ebenezer 
Stevens,  beyond  the  moiety  of  the  farm.  Upon  a  fair  con- 
struction of  it,  it  conveys  only  a  moiety  of  the  farm.  The 
deed  at  first  grants  one  equal  undivided  half  part  of  the  farm, 
and  also  all  the  estate,  right,  title,  &c,  ^^  which  he,  the  said 
Ebenezer  Stevens^  hath  to  the  above-described  premises,  either 
in  law  or  in  equity,  firom  the  last  will  and  testament  of  Samuel 
Stevensy  of,  &c.  deceased."  Now,  the  described  premises 
were  one  half  of  the  farm.  It  is  true,  the  boundaries  of  the 
whole  farm  are  meationed,  but  the  entire  farm  is  not  the  premises 
described  in  the  granting  part.  The  one  equal  undivided  half 
of  the  farm  is  there  described.  It  is  a  principle  in  the  con- 
struction of  releases,  and  the  reason  of  the  rule  extends  to 
grants  and  conveyances  of  lands,  that  a  release  in  general 
words  shaU  be  restrained  to  the  particular  occasion ;  and  that 
where  there  are  general  words  alone  in  a  deed  of  release,  they 
shall  be  taken  most  strongly  against  the  releasor ;  but  when 
there  is  a  particular  recital  in  a  deed,  and  then  general  words 
follow,  the  general  words  shall  be  quaUfied  by  the  *particular  [  ♦  115  ] 
recital.  {Lord  Ray.  663.  Hob.  74.  Dyer,  240.)  Technically 
speaking,  the  deed  contains  no  recital,  but  the  special  object 
of  the  deed  was  to  convey  one  half  of  the  farm,  and  the  gen- 
eral words  are  thrown  in  to  show  how  the  right  of  the  grantor 
was  derived.  It  would  be  doing  violence  to  the  deed,  and  to 
Che  intention  of  the  parties,  to  say,  that  it  was  meant  to  con- 
vey the  whole  farm.  Although  the  grantor  had  not  then  a 
title  even  to  one  half  the  farm,  he  has  covenanted  that  he  had  \  ^,;  \  ,,  , 
power  to  sell  a  moiety;  and  he  cannot  now  be  permitted  to  . ,  /^  .,,,., 
recover,  in  the  face  of  the  deed,  on  the  ground  that  he  did  not  /  ,j  ,,  ^ . . ,. . 
then  own  a  moiety.  It  was  decided  by  this  Court,  in  the  case  of 
Jackson  v.  Bull,  (1  Johns.  Cas.  90.)  that  a  person  can  never 
claim  lands  which  he  has  conveyed,  in  opposition  to  his  own 
deed,  and  this  without  regarding  the  deed  as  a  technical  estoppel 

The  defendant  has  title  under  Justus  Blanchard  by  the  deed 
of  the  21st  of  April,  1815,  which  conveys  to  the  defendant  all 
the  Hunt  &rm.  The  remaining  inquiry  is,  what  further  right 
Blanchard  had  to  the  farm,  independently  of  the  deed  from 
Ebenezer  Stevens  for  the  one  half?  We  have  seen  that  Mary 
Stevens,  the  widow  of  Samuel  Stevens,  took  under  his  will  one 
half  of  the  &rm,  but  that  half  was  reduced  to  one  fourth, 
by  reason  that  the  devisor  actually  owned  but  a  moiety. 
She  married  Justus  Blanchard,  and  by  their  deed  to  Philo 
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^^^!^^!!j^^^^  wife,  they  became  seised  of  her  estate  in  the  form  under  the 
Jacksov  will  of  Samuel  Stevens.  Blanckard  survived  his  wife ;  and  the 
«TiYKji«.  question  is,  whether  he  became  entitled  to  the  whole  of  the 
estate  which  they  both  had  in  the  farm,  or  only  to  a  moiety  of 
it  It  appears  to  be  well  settled,  that  if  an  estate  be  given  to 
a  man  and  his  wife,  they  take  neither  as  joint  tenants,  nor  as 
tenants  in  common ;  for,  being  considered  as  one  person  in 
law,  they  cannot  take  by  moieties,  but  both  are  seised  of  the 
entirety ;  (a)  the  consequence  of  which  is,  that  neither  of  them 
can  dispose  of  any  part,  without  the  assent  of  the  other,  but 
the  whole  goes  to  the  survivor.  (2  BL  Com.  183.  Co.  Litt. 
187.  2  Vern.  120.)  The  statutory  provision,  that  no  estate 
in  joint  tenancy  in  lands,  shall  be  held  or  claimed  under  any 
[•116]  grant,  devise,  or  conveyance,  unless  the  premises  therein  ♦men- 
tioned shall  expressly  be  declared  to  pass,  not  in  tenancy  in 
common,  but  in  joint  tenancy,  does  not  extend  to  this  case,  for 
the  estate  of  the  husband  and  wife  is  not  a  joint  tenancy. 

It  tlien  follows,  that  Jmius  Blanchard,  having  survived  his 
wife,  he  became  seised,  as  such  survivor,  of  her  estate  under 
the  will  of  Samuel  Stevens ;  and,  consequently,  his  deed  of  the 
21st  o(  April,  1814,  to  the  defendant,  invested  him  with  a  good 
title  to  the  one  fourth  part  of  the  farm. 

It  was  objected  that  the  deed  from  Brings  and  wife  to  £&- 
enezer  Stevens  was  void,  on  the  ground  that  Samuel  Stevens 
held  adversely.  It  will  be  observed,  that  he  was  dead  when 
this  deed  was  given,  and  that  Ebenezer  Stevens  had  succeeded, 
as  a  tenant  in  common  with  his  widow,  under  the  will,  to  an 
undivided  portion  of  the  estate ;  and  it  may  well  be  doubted, 
whether  a  deed  which  he  took  when  actually  entitled  to  a  part 
of  the  estate  can  be  said  to  be  adverse.  But  there  is  another 
decisive  answer :  Samuel  Stevens  accepted  a  deed  from  Briggs 
and  his  wife,  and  he  held  under  it  such  a  right  as  the  deed 
conveyed.  That  right  was  only  the  interest  which  Briggs 
had  in  the  premises,  as  his  wife  never  acknowledged  the  de^, 
until  several  years  after  the  death  o{ Samuel  Stevens;  Briggs^s 
interest  was  an  estate  for  life,  jure  uxoris.  The  possession  of 
Samuel  Stevens  was  not  then  adverse  to  the  right  of  Briggs^s 
wife.     (10  Johns.  Rep.  441.) 

On  the  whole,  the  plaintiff  is  entitled  to  recover  <»Be  fourth 
of  the  prenuses  and  no  more. 

Judgment  for  the  plaintiff  accordingly. 

(•)  Sidliffr.  Forgty,  1  Cawen, 95.    DoeY,  HowUaU^ 8  Cowan, S77. 
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*GiLLESPiE  CLgainst  White.  gillksmk 

IN  ERROR,  to  the  Mayor's  Court  of  the  city  of  New-York.  iiHihe  practice 
The  defendant  in  error  brought  an  action  of  debt  on  a  ^^^^^^  ^^ 
ecognizance  of  bail,  against  the  plaintiff  in  error,  in  the  Court  t^l^dmiewiti^ 
u-jlow.  The  declaration  stated,  that  the  defendant  in  the  j||,n,*erEfd!f^ 
Court  below  became  special  bail  in  an  action  pending  in  that  "o^TonlidcA?!! 
Court,  for  one  fUlHam  Sioann ;  and  tliat  a  judgment  was  ren-  jj^j^^^rig  "^^^^ 
dered  against  Swann,  for  damages  and  costs,  which  he  had  and^ihc^dfy^si 
not  paid,  nor  rendered  himself  in  custody.  "*''  *'.'*   **• 

,—{         '    -       ,  ,     ,  1        I     1       I  "^  !•  1  done,  tho    one 

ihe  defendant  below  pleaded^  that,  accordmg  to  the  course  inclusive,  and 
and  practice  of  tlie  Mayor's  Court,  all  writ?s  of  ta.  sa.  to  charge  ^^»«^oii»e«' exclu 
bail,  should  be  left  in  the  sherifl'^s  office  four  days,  exclusively,  'riic  mie  of 
before  the  return  day  thereof,  and  that  no  ca.  sa.  was  issued  ^^^,^  ^'^  oij 
againist  Su^ann,  and  left  in  the  office  of  the  sheriff  of  the  city  city'  of  nfew- 
of  iVjif-  York  four  days,  exclusively,  before  the  return  day  aca^r^^ul* 
thereof,  and  upon  which,  such  sheriff  had  returned,  that  Swann  the  principal, is- 
was  not  found  in  his  bailiwick,  as  ought  to  have  been  done  ^^  oP^^S^- 
before  the  commencement  of  this  suit.  mg  his  ball,  to 

I'he  plaintiff  below  replied,  that  on  the  third  Monday  of  ^l^/Z^trr^. 
August.  1314,  a  writ  of  ca.  sa,  against  Swann  was  issued  out  fice  exclusive 
of  the  Mayor's  Court,  directed  to  the  sheriff  of  New-York,  re-  .tv.'mcaiwSS 
turnable  on  the  third  Monday  of  September,  then  next,  which  it  fs  only  the  re- 
writ,*  afterwards,  and  four  days,  exclusively,  before  the  return  |il*Sciuiive*nd 
day  thereof,  to  wit,  on  Thursday  the  15th  day  of  Stpf  ember,  not  thai  ihcdajr 
in  the  year  1814,  was  left  in  the  office  of  the  sheriff  of  the  city  ^"ui^deiivciSd 
of  New-  York,  Ixv  the  plaintiff,  and  was  delivered  by  the  plain-  to  ihe  sheriff  i^ 
tiff,  to  Simon  Fleet,  esq.  who  there,  and  from  thenceforth,  oncd^exdwlve^ 
until,  and  after  the  return  of  the  writ,  was  sheriff  of  the  city  of  ly.  and,  ihen?. 
New-York,  to  be  executed  in  due  *form  of  law,  at  which  day,  [  *  118  ] 
to  wit,  on  the  said  third  Monday  of  September,  then  next,  being  ^^'^^  ™!o  " 
the  19th  day  of  September,  in  the  year  1814,  the  said  S.  Fleet  mrering  lo  the 
returned  that  Swann  was  not  found  in  his  bailiwick.  ^^^^  ^^  ^jjj 

To  this  replication,  the  defendant  below  demurred  generally,  which  isretun!> 
and  the  plaintiff  joined  in  demurrer.  Judgment  was  rendered  5^  *  °"^f * 'f,J^ 
in  the  Mayor's  Court  against  the  defendant  below,  who  brought  lnwllh,^Yheth^ 
a  writ  of  error  to  reverse  that  judgment.  actioS*on"thS 

'  recognizance, 

Caines,  for  the  plaintiff  in  error.  The  25th  rule  of  practice  f*"  Pj^^i'*''* 
of  the  Court  below  requires  a  ca.  sa,  issued  against  the  pnnci-  gainst  their 
pal,  for  the  purpose  of  charging  the  bail,  to  lie /our  days  in  the  ^^J^^^^ 
office  of  the  sheriff,  exclusive  of  the  return  day.  The  question  the  shcriflr*  of- 
is^  whether  the  four  days  are  to  be  exchiaive  both  of  the  day  ^^^The^tute 

reauirinr  a  M. 
y^  to  be  6nt  issued,  ti-ben  the  defendant  pots  in  special  bail,  (1  JV.  R.  L.  502.  ZR.  £r.  363, 364.  $  4.)  is  for 
Ifae  benefit  of  the  principal  himself,  and  not  of  his  bail,  who  cannot  plead  that  no  /.  fa,  had  been  issued 
pnor  to  the  issaing  a  ea.  tn, :  nor  is  it  necessary  for  the  plaintiff,  in  declaring  on  a  recognizance  of  boil,  l» 
alWe  a  previous^,  fa.  issued. 

So,  whet«  a  ca.  sa.  is  Issued  after  the  year  and  day,  without  a  scire  facias  to  revive  the  Judgment^  tfa» 
bail  camoc  take  advantage  of  the  objection. 
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^^^^^^.^^^^  This  must  depend  on  the  practice  of  the  Court  Is  it  then,  as 
matter  of  practice,  pleadable?  Where  matter  of  practice 
gives  a  right,  or  where  the  right  is  founded  on  the  practice,  it 
is  pleadable.  (2  Sellon,  ch.  15.  sect.  4.  Carthew,  4.)  In  Pet- 
tifer^s  CMCy  (5  Co.  32.)  matter  of  practice,  as  the  awarding  of 
execution  against  executors,  upon  two  nihils  returned  on  scire 
faciasy  was  assigned  for  error.  If  assignable  for  error,  it  is 
pleadable.  In  Dudhw  v.  fVatchom  and  another,  (16  East's 
Rep.  39.)  it  was  decided,  that  the  practice  of  the  Court  was 
pleadable,  where  the  merits  of  the  case  depended  on  it.  The 
plea  there  was,  that  no  ca,  sa.  against  the  principal  was  return- 
ed, before  suing  out  the  scire  facias  against  the  bail ;  and  the 
necessity  of  issuing  the  ca,  sa.  or  not,  depended  altogether  on 
the  practice  of  the  Court. 

Again;  the  declaration  is  defective.  It  does  not  state  a 
sufficient  cause  of  action.  The  statute  (I  N.  R.  L.  500.  502. 
sess.  36.  ch.  5.  s.  7.)  concerning  judgments  and  executions,  is 
express,  that  in  cases  where  special  trail  is  filed,  no  ca.  sa.  shall 
issue  against  the  defendant,  unless  he  is  already  in  prison,  un- 
til a  Ji.  fa.  has  been  issued  in  the  Court  in  which  the  defend- 
ant was  arrested,  and  returned  ntiJla  bona.  The  plaintiff  ought 
to  have  alleged  the  issuing  and  return  of  nulla  bona  to  the  f. 
fa. ;  and  that  the  ca.  sa.  was  thereupon  issued.     The  attorney 

f  •  1 1 9  ]  has  followed  the  English  *precedents,  without  considering  that 
our  statute  has  altered  the  practice.  Where  any  circumstances 
are  required  by  statute  to  make  an  act  good,  it  must  be  averred. 
{Plowd.  105.  6.  376.  b.) 

Satnj^son,  contra.  The  intention  of  the  rule  of  the  Court 
below  IS  satisfied  by  four  days,  one  inclusive,  and  the  other 
exclusive.  The  issuing  of  a  ca.  sa.  is  considered  almost  a 
matter  of  form,  in  England.  There  is  nothing  in  the  statute 
which  requires  the  writ  to  lie  four  days  in  the  clerk's  office, 
although  it  is  rendered  necessary  that  a  ca.  sa.  against  the 
principal  should  be  issued  and  returned,  before  a  suit  can  be 
commenced  against  the  bail.  (1  N.  R.  L.  324.  sess.  36.  ch. 
17.  s.  6.)  Its  lying  in  the  office  of  the  sheriff  or  not,  is  a  mere 
matter  of  practice ;  and  its  being  there  less  than  four  days, 
exclusively,  is,  at  most,  but  an  irregularity ,  which  is  to  be  taken 
advantage  of  by  motion,  and  not  by  pleading.  (1  Bac.  Abr. 
(D.)  Satk.  602.  3  Johns.  Rep.  246.  514.  Tidd's  Pr.  434.) 
If  there  had  been  no  ca.  sa.  issued  or  returned,  that  might 
have  been  pleaded.  But  where  there  is  a  mere  irregularity  in 
the  suing  out,  or  return  of  the  writ,  the  bail  cannot  take  advan* 
tage  of  it,  by  pleading.  (2  Tidd's  Pr.  1044.)  In  Donnelly  v. 
Dunn,  (2  jBos.  ^  Pvll.  47.)  Butter,  J.,  said,  that  it  was  of 
importance  to  the  public,  and  to  the  profession,  to  put  an  end 
to  attempts  to  introduce  upon  the  record  questions  of  practice 
which  cannot  be  considered  as  legal  defences,  but  which  belong 
9d 
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n  her  to  what  may  be  called  the  equity  side  of  the  Court,  ^^^^''igj, 
The  Court  decided,  that  the  bail  could  not  plead  the  bank-  >^^Z^^^ 
ruptcy  and  certificate  of  their  principal,  in  their  discharge. 

Cainesy  in  reply,  said,  that  as  the  writ  was  regular,  no  ad- 
vantage could  be  taken  of  the  fact,  which  is  now  objected,  but 
by  pleading. 

Spencer,  J.  The  plaintiff  relies  on  two  grounds  for  revers- 
ing the  judgment:  1.  That  the  ca.  $a.  did  not  lie  four  days, 
exclusively,  before  the  return  day,  in  the  sheriffs  ofHce ;  and, 
2.  That  there  is  no  averment  in  the  declaration  that  aji.fa. 
had  been  issued  against  the  principal. 

♦Without  entering  into  the  question,  whether  the  bail  can  [  *  120  ] 
plead  that  a  ca.  sa,  against  the  principal  did  not  lie  four  days 
in  the  sheriflPs  office.  The  replication  states  that  fact ;  it  gives 
us  the  means  of  computing ;  it  was  delivered  to  the  sheriff  on 
the  15th,  returnable  on  the  19th  of  September,  and  was  then 
returned  non  est  inventus ;  there  are  four  days  exclusive  of  the 
return  day.  It  is  the  practice  of  this  Court  and  the  King's 
Bench,  where  any  act  is  to  be  done  within  a  specified  number 
of  days,  to  consider  the  day  on  which  notice  is  given,  and  the 
day  on  which  the  act  is  to  be  done,  the  one  inclusive,  and  the 
other  exclusive,  without  any  particular  designation  that  the  one 
or  the  other  shall  be  exclusive.  The  terms  of  the  rule  of  the 
Mayor's  Court,  as  stated  in  the  plea,  according  to  my  appre- 
hension, require  the  writ  of  ca.  sa.  to  lie  four  days  in  the 
sheriff's  office,  exclusive  of  the  return  day.  The  expression, 
four  days  exclusively  before  the  return,  means  only  exclusive  of 
the  return  day.  This  construction  has  been  put  upon  the  rule 
by  the  Court  which  is  acting  under  it ;  and  I  do  not  feel  dis- 
posed to  say  that  the  construction  is  wrong ;  indeed,  I  think 
it  right. 

The  second  exception  is  unfounded ;  the  statute  {I  N.  R.  L. 
502.  2  R,  S.  363.  <^  4.)  requires  a  ./J.  fa,  to  be  first  issued 
where  the  defendant  enters  special  bail ;  this,  we  have  decided, 
is  for  the  benefit  of  the  principal  himself,  and  he  alone  can 
take  advantage  of  that  writ  not  being  first  issued.  If  a  judg- 
ment is  more  than  a  year  and  a  day  old,  there  must  be  a  sci. 
fa.  to  revive  it ;  and  yet  the  bail  cannot  take  advantage  of  a 
ca.  sa.  issued  on  such  a  judgment  to  ground  proceeding  against 
them,  without  a  sci.  fa. 

Judgment  affirmed. 
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ALBANY, 
lanuaxy,  1819. 

wiLLARD  *WiLLARD  against  Sperry. 

Sperrt. 
A  plaintiff  can-  IN  ERROR,  OR  Certiorari  to  a  Justice's  Court. 
Jniire 'cOTtnS  The  defeudaHt  in  error  brought  an  action  in  the  Court  be- 
for  the  payment  low  against  the  plaintiff  in  error,  which  was  commenced  bj 
moiicyfe^ecS-  attachment.  The  constable,  who  executed  the  attachment, 
ing  the  amount  mcrcly  returned,  that  he  had,  by  virtue  thereof,  levied  upon 
fore  aYiwUce^f  Certain  articles,  enumerating  them.  On  the  return  day  the 
ihc  peace,  into  defendant  did  not  appear,  and  the  plaintiff  below  declared  on 
^craS'a/^^and  ^  promissory  note  drawn  by  the  defendant  for  125  dollars,  pay- 
orins  a  (iisiinci  able  in  eight  days  after  date.  There  were,  also,  four  other  at- 
fiBiSeft«-*each*l  tachmcnts,  in  suits  between  the  same  parties ;  and  all  the  five 
and  if  an  en-  were  returnable  at  the  same  time,  and  the  plaintiff  declared  in 
bJ^iiXtdcd  in  r11>  upon  the  same  note.  The  five  causes  were  heard  ex  parte^ 
Uiismanner,and  and  the  Justicc  rendered  judioncnt  in  each  cause,  for  25  dol- 
t.^'tZ^i  lars,  with  costs. 

for  the  pmintiff 

actions,  sJi  Uic  P^r  Curiam,  The  judgment  is  erroneous.  The  note  form- 
|jw*ff»n«n^w»u  ing  one  indivisible  contract,  cannot  be  the  foundation  of  sev- 
A*^retarn'  to  ^ral  suits.  It  is  a  usurpation  of  jurisdiction,  and  a  justice 
u  Bitachmcni  might,  if  this  be  tolerated,  take  cognizance  of  contracts  to  any 
Xusiice's  Court,  amount. 

Si*i'"^he"**TOii!^      There  is,  besides,  error  in  the  proceedings  in  regard  to  the 

•table  had  lev-  Tctum  of  the  attachment.     The  24th  section  of  the  act  for  the 

5^on  certain  recovery  of  debts  to  the  value  of  twenty-Jive   dollars,  enacts, 

ating*'them7*is  "  that  it  shall  be  the  duty  of  the  constable  to  attach  and  keep 

S2w!d'"furtiier  ^^^  goods,  &c.  and  to  leave  a  copy  of  such  attachment  at  the 

t>e  stated"  that  dweUing-house,  or  other  last  place  of  abode  of  the  defendant ; 

RiiacCmenihad  ^^^  ^'^^'^  rctum  the  samc  to  the  justice  who  issued  the  same, 

been  left  at  the  and  the  manner  of  executing  the  same,  &c."     In  this  case  the 

or*^oiher*'*^t  '^^^^'^  merely  states,  that  the  constable  had  seized  the  goods, 

place  of  abode  without  Stating  that  he  left  a  copy,  &c.     To  bring  a  defendant 

of  jhe  defend-  j^  default,  SO  as  to  justify  a  trial  and  judgment  ex  parte,  it  must 

expressly  appear,  that   the  process  of  attachment  has  been 

served,  by  leaving  a  copy  at  the  dwelling-house  or  other  place 

f  *  122  ]      of  abode  of  the  *defendant.     For  aught  that  appears,  he  might 

have  left  a  family,  and  an  attorney  to  defend  against  all  claims. 

On  both  grounds,  therefore,  the  judgment  must  be  reversed. 

Judgment  reversed 

The  judgments  rendered  by  the  Justice,  in  the  other  actions 
,  upon  the  same  promissory  note,  were  aiso  reversed  for  the 

same  reasons, 
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ALBANY, 
January,    181SI. 

De  Forest  against  Leete.  i>«:  fohest 

Lkktk. 

THIS  was  aa  action  of  covenant,  for  the  breach  of  the  cov-  A.havinsrmort. 

enants  contained  in  a  deed,  dated  the  1st  of  April,  1812,  exe-  SF  of  ^^TamT 

rated  by  the  defendant,  by  which  he  conveyed  to  the  plaintiff  *^**^  ^*'^  <^^".»*> 

two  lots  of  land  in  the  city  of  Neto-York,  part  of  the  estate  of  three  oTCse 

formerly  of  Evert  Byvanck^  and  distinguished  on  a  map  of  that  }P**.***  ^^^  *'^ 

estate  by  Nos.  37  and  48.     The  breaches  assigned  were,  that  conveyed   uvo 

the  defendant  was  not,  at  the  time  of  the  sealing  and  delivery  °^  ^^j^.^l'.^^*  .*» 

of  the  deed,  lawfully  seised  in  his  own  right,  &c.  and  had  not  covenant^  '^of 

good  right  and  lawful  authority  to  grant,  &c. ;  and  "  that  the  •jJiuj^b'iS^Sf* 

said  premises  mentioned  in  the  said  indenture,  were  not,  at  The  mongam 

the  time  of  the  sealing  and  delivery  thereof,  free,  clear,  dis-  ^^^IT^^^k 

■  •        1       •  I        I     /•      1  /*  11     1  •  I       * "'" '"  Chan- 

charged,  and  unmcumbered,  of  and  from  ail  other  grants,  titles,  cer>'a^instUi« 

charges,  estates,  judgments,  taxes,  assessments,  and  incum-  JJ^A^^aiKi'^t^ 

brances,  of  what  nature  and  kind  soever,  according  to  the  form  defendant,    to 

and  effect  of  the  *said  indenture,  and  of  the  covenants  of  the       [  *  123  ] 

said  John  Leete,  in  that  behalf  made  as  aforesaid."     The  cause  J^^i^^  ^^ 

was  tried  before  Mr.  J.   Yates,  at  the  New- York  sittings,  in  whicha  decree 

A-nw^l    iQia  ^"M    made  di» 

Jipni,  lOlO.  rocUngtheMa*- 

Peter  Byvanck,  by  mortgage,  dated  the  2d  of  January,  1809,  tcr  to  sell,  in 
and  duly  registered,  previously  to  the  execution  of  the  deed  {{[®  ^eTiht'^'w' 
declared  upon,  mortgaged  the  two  lots  37  and  48,  together  Uic  equity  c? 
with  nine  others,  to  George  Riker.  ARerwards,  by  deed,  liS^eh  *'a."  had 
dated  the  1st  of  August,  1810,  Byvanck  conveyed  the  lots  37  not  parted  with 
and  48,  and  one  other  of  the  lots  mortgaged  to  Riker,  to  the  ^^  gioUfj  ^ 
defendant.  Riker,  the  mortgagee,  filed  a  bill  in  Chancery  a  deficiency,  to 
against  the  executors  of  Byvanck,  and  the  defendant,  to  fore-  fhi***^ree  bis 
close  the  mortgage.  The  defendant  put  in  an  answer,  admit-  which  be  had 
ting  the  mortgage,  and  setting  out  his  title  from  Byvanck,  and  Sfen^Mii,*Tbe 
a  covenant  by  which  Byvanck  undertook  within  twelve  months  Master,  under 
to  liberate  the  three  lots  from  the  mortgage,  and  from  a  judg-  iJx  ofTe^^elgli 
ment  which  had  been  recovered  against  him ;  and  prayed  that  iou ;  and  ti^n 
the  eight  lots,  of  which  the  equity  of  redemption  had  not  been  fbiuJo  lots  con- 
sold  by  Byvanck,  should  be  first  exposed  to  sale,  under  the  veyed  by  tte 
decree  to  be  made  in  the  cause,  and  that  the  three  lots  conveyed  pfatnti^  whU 
to  the  defendant  might  not  be  resorted  to,  until  the  others  had  wcrepurchaned 
been  found  insufficient  to  satisfy  the  mortgage  debt.  A  de-  ijVM^acuU 
cree,  dated  the  22d  of  December,  1813,  was  made  by  consent,  ^^^i  ^y  ^ 

'  ^  ^  J  '  plaintiff   for  » 

oreach  of  tho 
covenaots  contained  in  the  defendant's  deed  to  him,  it  was  held,  that  the  defendant  could  not  avail  him- 
•elf  of  any  irrcgolarity  in  the  sale,  as  a  defence  to  the  action,  as  the  plaintiff  was  not  a  party  lo  the  suit  io 
Chancery,  and  roust  t>e  regarded  in  ibe  same  light  as  a  bonafdt  purcnaser  at  a  sheriff's  sale,  who  is  not  to 
be  affected  by  an  irregularity  in  the  execution. 

Whether  on  a  sale  by  a  Master  in  Chancery,  of  mortgaged  premises,  under  a  decree  of  foreclosure,  th« 
porchaser  can  be  reonired  to  pay  the  fees  of  the  auctioneer  7     Qumre, 

In  an  action  for  a  oreach  or  a  covenant  a^inst  incumbrances,  under  a  breach  assigned  generally,  thai 
Che  premises  were  not  incumbered,  the  plaintiff  cannot  give  evidence  of  his  having  bought  in  an  mcum- 
brance,  and  on  sliowiug  a  breach  of  tne  covenant,  he  is  only  entitled  to  nominal  damages  :  but  the  fsict 
of  his  having  discharged  the  incumbrance  should  be  sp<^cially  alleged :  for  it  is  not  a  damage  necessaiilv 
arising  from  the  act  complained  of,  and  consequently  implied'  by  law,  but  it  is  a  particular  damage  \%hic1i 
riMuIa  be  staled,  in  order  to  prerent  surprise. 
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ALBANY, 

January,  1819. 


Lkktx. 


[  •  124  ] 


in  the  cause ;  and  it  was  thereby  directed,  that  so  many  of  the 
eight  lots  as  should  be  sufficient  to  satisfy  the  debt  should  be 
Db  Forest  sold  by  the  Master  at  public  auction,  after  six  weeks'  notice ; 
and  that,  if  sufficient  should  not  be  raised  upon  such  sale  to 
satisiy  the  debt,  that  then  the  Master  should  sell  so  much  of 
the  three  lots  as  might  be  sufficient  for  that  purpose. 

At  the  sale  under  this  decree,  the  Master  sold  six  of  the 
eight  lots  to  one  Post,  and  then  proceeded  to  sell  the  two  lots 
which  had  been  conveyed  to  the  plaintiff,  which  were  purchased 
by  one  White  on  the  behalf  of  the  plaintiff,  for  the  sum  of 
1,175  dollars,  which  was  paid  by  the  plaintiff  to  the  Master, 
together  with  12  dollars,  exacted  by  the  Master,  for  the  auc* 
tioneer's  fees :  and  by  deeds  respectively  dated  the  9th  of  Mcry, 
1814,  the  Master  conveyed  lot  No.  48  to  the  plaintiff,  and  No. 
37  to  White,  who  had  previously  agreed  to  purchase  it  of  the 
plaintiff.  On  the  trial,  the  defendant's  counsel  objected  to  all 
evidence  of  payment  of  incumbrances,  on  the  ground  that 
such  payment  had  not  been  ^averred  in  the  declaration  ;  but  the 
judge,  notwithstanding,  admitted  evidence  of  the  facts  above 
stated. 

It  appeared  that  the  Master  had  filed  no  report  of  the  sale ; 
but  that  he  had  deposited  the  proceeds  with  the  assistant 
register,  who  had  paid  to  the  plaintiff,  in  the  suit  in  Chancery, 
the  amount  reported  to  be  due  on  the  mortgage,  with  his  costs, 
and  also  had  paid  the  defendant  his  costs.  A  verdict  was 
found  for  the  plaintiff  for  the  two  sums  of  1,175  and  12  dol- 
lars, which  he  had  paid  to  the  Master,  with  interest  The  de- 
fendant moved  to  set  aside  this  verdict,  and  for  a  new  trial. 

D.  B.  Ogden,  for  the  defendant.  1.  As  payment  by  the 
plaintiff  in  satisfiiction  of  the  incumbrances,  is  not  averred  in 
the  declaration;  evidence  of  any  such  payment  was  inad- 
missible. Two  breaches  are.assigned :  1 .  That  the  defendant 
was  not  seised,  &c. ;  2.  That  the  premises,  at  the  time,  &c. 
were  not  free  from  incumbrances,  &c.  If  the  plaintiff  can 
recover  at  all,  it  must  be  on  the  second  breach  assigned ;  but 
under  this  general  assignment  of  a  breach,  the  evidence  of 
payment  ought  not  to  have  been  received.  It  is  true,  that  in 
assigning  a  breach  of  the  covenant  of  seisin,  and  of  a  right  to 
convey,  <fec.  no  averment  of  payment  is  necessary.  But  in 
regard  to  the  other  covenant,  the  mere  existence  of  an  incum- 
brance does  not,  of  itself,  give  a  right  of  actiod  ;  or,  at  most, 
he  can  recover  but  nominal  damages.  (Delavergne  v.  Norris,  7 
Johns,  Rep.  358.)  So,  in  an  action  tor  a  breach  of  the  cov- 
enant for  quiet  enjoyment,  the  Court  held,  that  the  action 
could  not  be  maintained,  until  there  had  been  an  eviction  or 
actual  ouster,  by  a  paramount  title.  {Waldron  v.  McCarthy ^ 
3  Johns,  Rep,  471.)  In  Marston  v.  Hobbs,  (2  Mass.  Rep, 
433.)  Ch.  Justice  Parsons  lays  down,  with  great  clearness,  the 
distinction  between  the  several  covenants  in  a  deed,  and  the 
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rules  as  to  assigning  breaches  of  them.    In  regard  to  the  cove-  .  ^^®^^jgi« 
nants  of  seisin  and  of  a  right  to  convey,  which  are  termed  >^^li^I^[^-ti^^ 
synonymous,  tlie  general  rule  is,  that  the  breaches  may  be    Djb  Forbst 
assigned  generally y  by  negativing  the  words  of  the  covenants ;       lukt*. 
but  as  to  the  covenants  against  incumbrances,  and  for  quiet 
enjoyment,  the  breaches  must  be  specially  assigned ;  being  ex- 
ceptions *to  the  general  rule.     If  all  the  incumbrances  are      [  *  125  ] 
specially  set  forth,  and  the  plaintiff  alleges  specifically  that  he     . 
has  paid  such,  or  such  of  them,  the  defendant  will  not  be 
taken  by  surprise ;  but  being  informed  of  what  he  is  bound  to 
defend  himself  against,  he  may  come  prepared  to  the  trial. 

2.  The  sale  of  the  two  lots  conveyed  to  the  plaintiff,  was 
not  authorized  by  the  decree  of  the  Court  of  Chancery.  The 
declaration  states  a  difierent  decretal  order  from  that  produced 
in  evidence  at  the  trial.  The  one  set  forth  in  the  declaration 
is,  to  sell  the  eleven  lots ;  the  one  produced  is  conditional,  first 
eight  lots,  and  not  the  others,  unless  necessary.  There  is  no 
proof  that  the  Master  had  any  authority  to  sell  the  two  lots ; 
the  sale  was  a  nullity ;  and  the  payment  of  the  consideration 
money,  by  the  plaintiff,  gave  him  no  right  of  action  against  the 
defendant.  A  sale  by  a  sheriff,  without  an  execution,  is  a  nul- 
lity ;  and  a  sale  by  a  Master,  unless  warranted  by  the  decretal 
order,  is  equally  void. 

3.  The  Master  exacted  twelve  dollars,  for  auction  fees, 
which  was  illegal,  and  the  defendant  ought  not  to  be  made,  re- 
sponsible for  that  sum. 

P.  W.  Radcliffy  contra.  The  general  doctrine  laid  down 
in  Delavergne  v.  Norrisy  is  not  denied.  The  plaintiff  must 
wait  until  he  is  evicted,  or  he  may  voluntarily  pay  off  the  in- 
cumbrance, and  then  bring  his  action  on  the  covenant.  It  is, 
then,  a  mere  question  of  form,  as  to  the  sufficiency  of  the  dec- 
laration. The  right  of  the  plaintiff  to  recover  the  amount  he 
has  been  compelled  to  pay,  is  not  disputed.  It  can  make  no 
difference,  as  it  regards  this  suit,  whether  the  money  was  paid 
under  a  regular  order  and  sale  or  not.  But  the  defendant 
knew  of  the  order  and  sale  of  the  Master  ;  he  stood  by,  and 
saw  the  proceeding,  and  if  it  was  unauthorized,  he  should  have 
applied  to  the  Chancellor  to  set  aside  the  sale.  Having  acqui- 
esced in  the  sale,  with  full  knowledge  of  the  irregularity,  he 
cannot  make  the  objection  here,  and  charge  the  plaintiff,  who 
was  no  party  to  the  suit  in  Chancery,  with  the  consequences 
of  it  If  an  estate  be  sold  contrary  to  the  order  of  the  Court, 
and  the  purchaser  had  notice  of  the  decree,  he  will  have  no 
remedy ;  *though,  if  he  buys  without  notice,  he  may  recover  [  *  126  • 
at  law  for  a  breach  of  the  agreement.  {Sugden^s  Law  of 
Vend.  40.) 

The  only  point  is,  that  the  declaration  is  defective,  in  not 
setting  forth,  specifically,  the  incumbrance,  an<l  averring  that 
the  plaintiff  paid  the  amount.     If  this  objection  is  well  founded, 
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then  the  defendant  ought  to  have  demurred  to  the  declaration 
A  good  breach  badly  assigned,  is  made  good,  by  pleading  over. 
Dk  Korkst  After  the  plea  in  bar,  it  is  matter  of  evidence  altogether.  (13 
Johns,  Rep.  226.)  The  plarntifT  can  recover  r>nly  what  he 
proves  that  he  has  paid.  There  can  be  no  surprise  :  In  fact, 
the  defendant  came  prepared,  and  gave  evidence  at  the  trial. 

Again  ;  a  breach,  badly  assigned,  is  aided  by  the  verdict. 
(5  Comyn's  Dig,  PL  (C.  48.)  (C.  85.)  (C.  87.)  Thomas  \. 
lloosa,  7  Johns,  Hip,  461.)  But,  we  contend,  that  an  assign- 
ment of  a  breach,  generally,  negativing  the  words  of  the  cove- 
nant, is  sufficient,  if  the  plaintiff  shows  a  right  to  damages. 
He  must  prove  how  much  he  has  paid,  otherwise  he  recovers 
only  nominal  damages.  (7  Johns,  Rip,  358.  Scfiiruncic  v. 
Hallenhacky  7  Johns.  Rep.  376.)  In  Abbot  v.  Allen,  (14  Jnhnf, 
Rep.  218.)  Piatt,  J.,  lays  down  the  rule,  that  the  breach  may 
be  assigned  generally,  by  negativing  the  words  of  the  covenant ; 
and  he  remarks  on  the  decision  in  Marst^  n  v.  Ilobb.s,  and  dis- 
tinguishes it  from  the  one  then  before  the  Court.  Chief  Jus- 
tice P arsons y  in  Prescott  v.  Trucinan,  (4  Mcfss.  Rrp,  6ic7.) 
clearly  understands  the  rule  to  be  as  we  have  stated  :  that  an 
outstanding  mortgage,  &c.  is  an  incumbrance  ;  but,  if  it  has 
not  been  paid  off  and  extinguished  by  the  ^rcntee,  he  can,  in 
an  action  of  covenant,  recover  only  nominal  di:imiges  ;  but  if 
he  extinguishes  the  incumbrance  at  a  fair  jtic  e,  that  is  to  bo 
allowed  by  the  jury  as  the  measure  of  damages.  The  effect 
of  the  doctrine  contended  for  by  the  defendant,  would  he  to 
send  the  plaintiff  back,  on  a  mere  formal  ehjeetion  to  the  dec- 
laration, and  after  amendment,  to  go  to  triul  n^ain,  and  recov- 
er precisely  the  damages  found  by  the  prep(  nt  verdict.  Had 
the  defendant  apprehended  any  surprise,  he  might  have  de- 
manded a  bill  of  particulars.  The  plaintiff  could  bring  no  other 
action  than  that  of  covenant. 


[  •  127  J  *Platt,  J.,  delivered  the  opinion  of  the  Court.     As  l>ctween 

these  parties,  there  is  no  foundation  for  tlie  objection,  that  the 
Master  disobeyed  the  decree,  in  selling  the  two  lots  in  queptim, 
before  he  had  ascertained  that  the  other  eight  lots  were  in  nf- 
ficient  to  satisfy  the  mortgage. 

The  plaintiff  was  not  a  party  to  that  proceeding  in  Chan(  cry  ; 
nor  does  it  appear  that  he  knew,  that  the  decree  was  special 
in  that  respect ;  or  that  the  Master  had  not  complied  with  it. 
As  to  the  plaintiff,  it  must  be  regarded  as  a  sale  on  compolsion  ; 
and  it  was  incumbent  on  the  defendant  as  covenanter,  and  es- 
pecially as  a  party  to  the  suit  in  Chancery,  to  look  to  it,  that 
the  decree  was  in  that  respect  complied  with.  He  might  have 
applied  to  the  Court  to  compel  the  Master  to  report ;  and  if 
the  feet  really  were  as  it  now  appears,  he  could  have  obtained 
an  order  for  setting  aside  the  sale  of  the  two  lots  in  question. 
It  may  well  be  likened  to  the  case  of  a  sale  of  land  by  a  sheriff 
on  ji,  fa,  which  directs  him  to  levy  the  money  of  the  goods  and 
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chattels ;  and  if  sufficient  goods  and  chattels  cannot  be  found,    albany» 
then,  of  the  lands  and  tenements,  &c.     A  bona  fide  purchaser  ^^^^^^^^^^ 
of  the  land  has  no  concern  with  the  fact,  that  the  sheriff  has    Dj£  Fokest 
omitted  his  duty,  in  not  first  selling  the  goods  and  chattels.       levVf 
When  the  plaintiff  saw  the  Master  in  the  act  of  selling  his 
lands,  under  the  decree  of  foreclosure,  he  had  a  right  to  re- 
deem ;  and,  a  fortioriy  he  had  a  right  to  purchase ;  there  being 
no  ground  to  impute  fraud. 

Whether  the  Master  had  a  right  to  exact  the  12  dollars  for 
auctioneer's  fees,  is  very  questionable ;  but  that  item  was  not 
objected  to,  at  the  trial ;  and  I  am  not  disposed  to  scrutinize  it, 
as  between  these  parties. 

But  as  to  the  objection,  that  the  declaration  did  not  aver 
payment  in  satis&ction  of  the  incumbrance,  and,  therefore, 
evidence  of  such  payment  was  inadmissible,  we  are  of  opinion, 
that  the  Judge  at  the  circuit  erred  in  admitting  the  evidence. 

If  the  plaintiff  has  extinguished  the  incumbrance,  he  is  en- 
titled to  recover  the  price  he  has  paid  for  it.  The.  coveniiiitee 
in  such  a  case,  has  a  right  to  pay  off  the  incumbrance  witliout 
compulsion,  suitor  molestation :  {Prescott  v.  Truiiman,*A  Mass,  [  *  128  ) 
Rep.  627.)  but  if  he  has  not  extinguished  it,  and  it  is  stiil  an 
outstanding  incumbrance,  his  damages  are  merely  nnnina\ 
(Delavergne  v.  Norris,  7  Johns.  Rep,  358.) 

The  fact  of  the  plaintiff  having  removed  the  incumbrance, 
is,  therefore,  a  material  and  traversable  fact ;  and  according  to 
the  rules  of  pleading,  it  ought  to  be  averred  and  set  forth  in 
the  declaration.  The  general  rule  is  perspicuously  stated  by 
Chilty  on  Pleadingy  (1  vol.  386.)  "  whenever  the  damages  sus- 
tained do  not  necessarily  arise  from  the  act  complained  of,  and, 
consequently,  are  not  implied  by  law ;  in  order  to  prevent  tlie 
surprise  on  the  defendant,  which  might  otherwise  ensue  on  the 
trial,  the  plaintiff  must,  in  general,  state  the  particular  damage 
which  he  has  sustained,  or  he  will  not  be  permitted  to  give  ev- 
idence of  it." 

Upon  the  declaration  in  this  case,  the  law  implies  nominal 
damages  only,  no  actual  payment,  or  loss,  being  averred  ;  and 
the  damages  proved  at  the  trial  were  special,  and  did  not  ne- 
cessarily arise  from  the  breach  of  covenant  assigned  in  the  dec- 
laration. 

A  new  trial  must,  therefore,  be  granted,  with  costs  to  abide 
the  event,  (a) 

New  trial  granted. 

(a)  Stanard  ▼.  Eldridge,  post,  256. 
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elmrs  Elbers  &  Kraffts  against  The  United  Usorancb 
ukitkd   iirs.  Company. 

CUHPAIIT 

^•^ajid  B.  were  THIS  was  an  action  of  assumpsit  on  a  policy  oi  insurance, 
jecu/iid  pit-  dated  the  26th  of  July,  1813,  underwritten  by  the  defendants, 
f  *  129  ]  *ow  ^  c^go  laden  on  board  the  Swedish  brig  Guhiava,  for  a 
ners  m  trade  at  voyagc  frooi  Ncu-IIavcn  to  St,  Bartholomew's.  The  policy 
mew-s^Yn\m  Contained  a  warranty,  that  the  goods  insured  were  Swedish 
B.  came  to  the  property.  The  cause  was  tried  before  Mr.  J.  Yates,  at  the 
and'ln  ^jSj'  New^York  sittings,  in  December,  1816. 

1813,  B.  stiii  The  deposition  of  F.  G.  Eoers  was  read  at  the  trial,  on  the 
u?e'*""'T^iiW  part  of  the  plaintiffs.  The  witness  stated,  that,  frcm  3%,  1814, 
^Va/M,  a  p<)i'<*y  until  May,  in  the  year  following,  he  was  in  the  counting-house 
was  undewrii-  ^f  ^^0  plaintiffs,  who  wcro  Swedish  burghers,  carrying  on  corn- 
ten,  on  account  mcrcial  business  at  St.  Bartholomew's,  in  the  capacity  of  book- 
on  «i*r^,'^ior^a  keeper ;  and  that,  from  several  letters  received  by  the  plaintiffs 
\o>age  '  from  while  the  dcponeut  was  in  their  employ,  the  deponent  obtained 
sl''' Ji!i7thJo-  knowledge  of  the  fact,  that  previous  to  the  month  of  May, 
.  wjw'*, warrant-  1814,  the  Gustava  had  sailed  from  New-Haven  with  a  cargo 
property.^'y/cw'J  Consigned  to  the  plaintiffs.  The  deponent  further  stated,  that 
that  irom  the  the  Gustava  had  not  arrived  at  St.  Bartholomew's,  or  been 
resScncrorB!  heard  of,  on  or  about  the  17th  of  May,  1815,  nor  had  she  been 
in  Uiii}  country,  heard  of  since,  to  the  deponent's  knowledge  or  belief  That 
prerumed^**tiia^  the  plaintiffs  dissolved  their  partnership  in  February,  IS  14; 
ne  intended  to  that  the  plaintiff,  Kraffts,  had,  before  the  witness  arrived  in  St. 
inajlentiyt  Ki  Bartholomew's,  gone  to  the  United  States  for  thiJ  benefit  of  his 
it  was  'iiicuin-  health ;  and  that  Kraffts  transacted  no  business  in  the  United 
■urcd**to  repel  States,  cxcept  through  the  agency  of  others ;  but  that  several 
*^«  Pr®?|*"P'  shipments  were  made  to  the  house  of  Elbers  ^  Kraffts  from  the 
not '  done  in  United  States,  under  the  superintendence  of  Kraffts,  who  was 
wh^  h*'*fi^i*'*d  ^^'^^"'^^^  ^Yy  ^^^  advised  with,  the  agents  here, 
a  permanent  Kraffts,  as  appeared  from  the  testimony  of  other  witnesses, 
hereo^non^s  ^^^  ^^  ^^^  United  States  in  1811  or  1812,  for  the  benefit  of 
iminaiertai'  lo  his  health,  which,  however,  he  soon  recovered.  He  did  not 
and  tCo  >'  remain  stationary  in  New-York,  but  was  occasionally  at  Phila- 
asri.  wasiobi'  delphia  and  Baltimore.  G.  8f  T.  Myer  were  the  agents  of 
Z^wT^h'lho  F^^^^^  ^  Kraffts,  at  New- York ;  and  T.  Myer  testified,  that  all 
United  i^taies,  ordcrs  roceivcd  by  his  house,  were  from  Elbers  8f  Kraffts,  and 
ranlv*was''^"t  "^^  ^^^^  Kraffts  alone;  but  that  Kraffts  had  a  general  super- 
complied  with  intendence  of  the  business  of  his  house  in  this  country,  and 
couid**^nof"re-  ^^  acquainted  by  G.  fy  T.  Myer  with  their  transactions,  in  rela- 
coverforaioRs;  tiou  to  the  busiucss  of  the  house.  The  witness  further  stated, 
policy**  never  ^'^^*  '^^  ^'^  ^^^  kuow  that  Kraffts  ever  made  any  purchases  on 
[  *  130  1       account  of  his  *house,  except  that,  on  one  occasion,  he  made  a 

attacked,     and 

there  was  no  ground  (o  presume  fraud,  a  return  of  the  premium  was  awarded. 

The  projKrly  of  a  citizen,  or  subject  of  a  neutral,  domiciled  in  a  Iwlli^reut  country,  is  liable  to  ean'nre 
and  condemnation,  as  prize  of  war,  by  the  other  belligerent  j  and  a  warranty  in  a  policy  of  insurance  on 
siK'h  property,  that  it  was  neutral  properly,  is  not  complied  with. 
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parchase  of  produce,  from  (r.  fy  T,  Mycr,  which  he  shipped  ,^^®^^'^,« 
to  St,  Bartholomew's.     Kraffts,  although  consulted  by  G.  ^  T.  ^,^^^1^^^ 
Mytr^  in  relation  to  the  concerns  of  the  house  at  St,  Bartholo-      Elbers 
mcw*Sy  left  them  entirely  to  their  management,  without  any  u^^^kd    In» 
interference   on  his  part.     The  witness  stated,  that  Kraffts     CoMPAitr. 
mentioned  to  him  that  he  wanted  an  agent  at  Philadelphia, 
whereupon  the  witness  gave  him  letters  to  Bohlen  ^  Co,  of 
Philadelphia. 

A  verdict  was  found  for  the  plaintiffs,  subject  to  the  opinion 
of  the  Court  on  the  above  case. 

T.  A,  Emmet,  for  the  plaintiffs,  contended,  that  there  was 
not  sufficient  evidence  to  show  that  K,  had  changed  his  dom^ 
icil,  or  had  acquired  an  American  character.  The  burden  of 
proof  lies  on  the  defendants,  and  they  should  prove  a  residence 
of  K.  in  the  United  States,  of  that  nature  and  duration,  as 
would  evince  an  intention  to  change  his  domicil.  The  original 
national  character  is  not  changed  by  an  occasional  resic^nce 
in  another  country,  for  a  temporary  purpose.  It  must  be  a 
residence  taken  animo  manendi.  Now,  it  is  proved,  that  K, 
came  to  the  United  States  for  the  benefit  of  his  health,  which 
bad  become  impaired  by  a  tropical  climate ;  that  object  would 
necessarily  require  a  change  of  residence  of  some  continuance. 
K,  came  to  the  United  States  in  1312,  and  this  insurance  was 
effected  in  July,  1813 ;  and  his  original  natural  character  would 
adhere  to  him,  until  it  was  clearly  shown  that  he  had  changed 
it.  (^Arnold  Sf  Ramsay  v.  United  Iris.  Co,  1  Johns,  Cas,  363. 
JenJcs  V.  HaUet  fy  Bowne,  1  Caines^  Rep,  60.  Chitty's,  L.  of 
N,  38.  50.  1  Rob.  Adm,  Rep.  102.  1  Acto7i,  116.)  At 
any  rate,  the  plaintiffs  will  be  entitled  to  a  return  of  the 
premium. 

S.  Jones,  jun.  and  Hoffman,  contra.  If  jBT.,  by  his  residence 
in  the  United  States,  acquired  an  American  character,  the  warran- 
ty, in  the  policy,  has  not  been  complied  with.  All  the  evidence 
is  derived  from  the  plaintiffs'  witnesses.  The  defendants 
produced  no  witnesses.  It  is  said,  that  K,  came  to  the  United 
States  for  the  purpose  of  regaining  his  *health  ;  but  it  appears  [  *  131  J 
that  it  was  soon  restored.  Why  did  he  continue,  afterwards, 
unless  for  commercial  objects  ?  He  was  the  principal  of  the 
commercial  house  at  *S^.  Bartholomew's,  He  established  an 
agency  for  that  house  in  Philadelphia.  He  directed  a  ship- 
ment to  be  consigned  to  the  pisdntiffs  at  St,  Bartholomew's.  It 
does  not  appear  that  he  went  to  those  places  which  are  the 
usual  resort  of  persons  whose  object  is  the  restoration  of  health. 
He  visited  all  the  great  commercial  towns.  It  is  manifest, 
that,  whatever  may  have  been  his  original  intention,  he  con- 
tinued to  reside  here  for  the  purpose  of  superintending  and 
giving  directions  relative  to  the  business  of  his  house.     He 
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must,  on  the  principles  of  law  which  have  been  established  on 
this  subject,  be  considered  as  having  changed  his  domicil.  If 
so,  the  American  character  attached  to  all  the  commercial 
transactions  of  the  plain tifis  here.  It  is  a  question  of  inten- 
tion ;  and  the  residence  of  a  month  may  he  as  good  as  a  year, 
to  show  the  intention.  It  was  not  shown  that  K,  was  a  Swedish 
bom  subject ;  but  merely  that  E.  fy  K,  were  resident  Swedish 
burghers  at  St.  Bartholomew's.  It  is  well  known  that  Americans^ 
or  Englishmen,  may  purchase  these  burgher^s  biiefs  as  easy  as 
diplomas  in  a  Scotch  university. 

Again;  war  intervened  between  this  country  and  Great 
Britain.  Could  K.  have  appeared  in  a  British  prize  court, 
and  maintained  that  lie  was  a  Swedish,  not  an  American  citizen  ? 
Certainly  not. 

Every  question  on  this  subject  has  been  discussed,  and  al- 
ready settled  in  this  Court,  or  in  the  courts  of  the  United  States. 
If  a  person  goes  into  another  country  and  resides  there,  his 
national  character  quoad  his  commercial  transactions  will  he 
changed  ;  and  if  war  should  intervene,  he  must  quit  the  coun- 
try, or  his  continuance  will  be  evidence  of  his  intention  to 
remain,  and  to  be  considered  a  citizen  of  that  country.  The 
cases  are  very  strict  on  this  subject.  (1  Johns.  Cases,  363.  1 
Caines,  60.  1  Rob.  Adm.  Rep.  1.  The  Vigilantia.  Id.  Hit 
Adriana,  313.  The  Harmony,  2  Rob.  Adm.  Rep.  322.  TAc 
Indian  Chief,  3  Rob.  12.  lie  Dree  Gcbroeders,  4  Rob.  232. 
The  Diana,  5  Rob.  60.  The  Ocean,  5  Rob.  91.  The  Boedes 
Lust,  5  Rob.  233.  248.  The  President,  5  Rob.  277.  Joi^e 
Klassina,  5  Rob.  297.  ^Wheaton  on  Captures,  141.  157.  The 
Neptunus,  6  Rob.  403.  The  Ann  Green,  1  GalUs.  Rep.  274. 
The  Joseph,  1  GaUis.  545.  The  Francis,  id.  614.  618.  7  Cranch, 
542.  The  Venus,  8  Cranch,  253.  The  Francis,  8  Cranch^ 
335.  363.  The  Rugcn,  1  Wheat.  Rep.  65.  Mary  and  Susan, 
1  meat.  Rep.  25.    2  Wlieat.  Rep.  Appendix  1.  27,  28,  29.) 

Emmet,  in  reply,  said,  the  cases  cited  did  not  apply  to  this 
case.  K.  was  a  neutral,  and  the  intervention  of  the  war  be- 
tween the  U.  S.  and  G.  B.  made  no  difference  as  to  him.  lie 
was  not  bound  to  quit  the  country.  He  might  stay  or  go,  as 
he  pleased,  precisely  as  in  time  of  peace. 

It  is  true,  that  a  residence  for  an  indefinite  period,  connect- 
ed with  other  circumstances,  would  be  evidence  of  an  intention 
to  change  his  domicil;' but  what  are  those  circumstances? 
They  must  be  such  as  to  show,  that  the  party  mingles  himself 
with  the  business  and  affairs  of  the  country.  No  doubt,  one 
day's  residence  would  be  sufficient,  if  coupled  with  a  declared 
intent  permanently  to  reside  in  the  country ;  otherwise,  not 
A  neutral  may  be  here  for  health  or  pleasure.  The  question 
is,  has  he  come  here  for  the  purpose  of  business  ?  Does  he 
mingle  himself  with  the  business  and  concerns  of  the  country  ? 
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Spencer^  J.,  delivered  the  opinion  of  the  Court.     The  plain-     ALBANY, 
tiffs  claim  fpr  a  total  loss,  on  the  ground  that  the  vessel,  having  ^^^^^^y^J^^ 
sailed  on  the  voyage,  was  never  heard  of  afterwards ;  and  a      Elbers 
year  and  a  day  having  elapsed,  she  is  presumed  to  be  lost,  uj^^k^'    i^. 
The  claim  is  resisted,    1.  Because  there  is  no  proof  that  the     Compawt. 
vessel  ever  sailed ;  2,  That  there  was  a  breach  of  the  war- 
ranty, as  to  the   Swedish  ownership  of  the  goods  insured, 
Kraffts  having  lost  his  Swedish,  and  acquired  an   American 
character,  by  being  domiciled  here. 

This  la^t  point  will  be  first  considered.  The  plaintiffs  had  a 
mercantile  establishment,  as  partners,  in  St  Bartholomew's, 
several  years  prior  to  February,  1814 ;  and  it  is  proved,  also, 
that  Kraffts  came  to  this  country  for  the  recovery  of  his  health, 
in  1811 ;  and  has  ever  since  continued  to  reside  here,  being 
occasionally  at  New^YorJc,  Philadelphia,  and  Baltimore,  having 
agents  at  those  places,  who  generally  *corresponded  with,  and  [  *  133  ] 
transacted  the  business  of  the  house  of  Elbers  and  Kraffts,  at 
St,  Bart's, ;  Kraffts  having,  himself,  in  one  instance,  in  1813, 
made  a  purchase  of  produce  for  the  house,  which  he  shipped  to 
it,  when  Kraffts  was  present  at  New-  York ;  that  his  agents  there 
advised  and  consulted  with  him  on  the  business  of  the  house, 
and  constantly  kept  the  house  in  St.  Bartholomew's  advised  of 
the  business  transactions  in  this  country,  and  that  Kraffts  ap- 
plied to  T.  Myer,  one  of  his  agents  in  New- York,  saying  he 
wanted  an  agent  in  Philadelphia,  and  received  letters  to  Bohlen 
tf  Co.  upon  that  subject.  It  does  not  appear  that  he  had  any 
compting-house. 

It  is  an  established  principle,  not  only  in  the  prize  courts, 
but  in  the  common  law  courts,  that  shipments  made  by  mer- 
chants actually  domiciled  in  the  enemy's  country,  at  the  breaking 
out  of  a  war^  partake  of  the  nature  of  the  enemy's  trade,  and, 
as  such,  are  subject  to  belligerent  capture.  The  only  question 
then  is,  whether  Kraffts  was  temporarily  here,  or  whether  he 
was  here  animo  manendi.  He  having  remained  in  the  U.  S. 
for  such  a  length  of  time,  the  presumption  of  law  is,  that  it 
was  his  intention  to  reside  here  permanently ;  and  he  is  bound 
to  explain  the  circumstances  of  his  residence,  to  repel  that 
presumption.  This  is  the  doctrine  of  the  British  Admiralty 
Court ;  (1  Rob.  102.)  and  it  is  founded  in  good  sense,  and  the 
plainest  principles  of  policy.  The  fact  of  a  person's  residifig 
in  a  country,  for  a  considerable  period,  leads  to  the  conclusion 
that  he  has  adopted  it  as  the  place  of  his  residence.  If  the 
real  fiict  be  otherwise,  he  alone  can  show  it.  Kraffts  came  to 
this  country  for  his  health ;  but  he  has  not  shown  that  the 
state  of  his  health  required  his  continuance  here.  We  find 
him,  on  one  occasion,  actually  purchasing  a  cargo  to  be  sent 
to  St.  Bartholomew's,  constituting  a  commercial  agent,  and 
superintending  the  concerns  of  the  house,  by  advising  with, 
and  consulting  the  agents  of  the  house,  in  relation  to  their 
business  with  the  firm.     Indeed,  there  is  no  proof,  that  Kraffts 
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ever  talked  of  returning  to  St  Bartholomew^ s,  or  that  he  evei 
explained  himself  to  any  one,  that  he  was  here  for  mere  tem 
porary  purposes. 

In  the  case  of  the  Joiige  Klassitna,  (5  Rob.  297.)  the  *claim 
ant  took  tlie  ground,  that  he  was  not  to  be  deemed  a  residenV 
in  the  hostile  country,  because  he  had  no  fixed  comnting-house 
there.  Sir  fVm.  Scott  declared  that  circumstance  not  to  be 
decisive.  He  asks,  how  much  of  the  great  mercantile  concerns 
of  the  kingdom  are  carried  on  in  coffee-houses  ?  He  says,  it  is 
a  vain  idea,  that  a  compting-house,  or  fixed  estabUshmcnt,  is 
necessary  to  make  a  man  a  merchant  of  any  place ;  if  he  ia 
there  himself,  and  acts  as  a  merchant,  it  is  sufficient. 

In  Livingston  and  Gilchrist  v.  Maryland  Insurance  Company 
(7  Cranch,  542.)  Mr.  Justice  Story  says,  "  it  is  perfectly  inima- 
terial  what  is  the  trade  in  which  the  party  is  engaged,  or  whether 
he  be  engaged  in  any.  If  he  be  settled  bona  fide  in  a  country, 
with  the  intention  of  indefinite  residence,  he  is,  as  to  all  for- 
eign countries,  to  be  deemed  a  subject  of  that  country."  What 
constitutes  a  settlement  in  the  country,  is  to  be  collected 
from  all  the  circumstances  of  the  case. 

It  seems  to  me  not  to  admit  of  a  doubt,  that,  by  the  well 
understood  law  of  nations,  the  facts  disclosed  in  this  case,  and 
the  absence  of  all  proof  that  Kraffts  was  here  temporarily,  or 
that  he  intended  to  return  at  any  future  time  to  St.  Bartholo^ 
mew*Si  are  decisive,  that  he  had  an  indefinite  intention  to  remain 
here ;  and,  especially,  as  he  was  actually  engaged  in  superin- 
tending the  business  of  his  house  in  their  concerns  in  this  coun- 
try. The  warranty  is,  therefore,  broken,  and  falsifieil ;  the 
property  insured  would  have  been  liable  to  belhgerent  capture 
and  condemnation. 

It  becomes  unnecessary  to  examine  and  decide  the  first 
point.  With  regard  to  the  return  of  the  premium,  as  the 
policy  never  attached,  and  as  there  is  no  ground  to  presume 
any  fraud  intended  on  the  underwriters,  the  plaintiffs  are 
entitled  to  it ;  the  Court,  however,  have  not  the  requisite  facts 
to  enable  them  to  pronounce  how  much  is  to  be  recovered. 
This,  however,  the  parties  can  adjust  between  themselves. 

Judgment  for  the  plaintiff,  for  a  return  of  the  premiitm 
only. 
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AlrBANY. 

Jamiaiy,   IBID. 

*HowLAND  agcdnst  Luce,  uowlawd 

Luce. 

IN  ERROR,  on  certiorari  to  a  Justice's  Court.  It  is  not  neces. 

The  defendant  in  error  brought  an  action  of  trespass  in  the  ^IJJ^o/^as  h^\ 
Court  below,  against  the  plaintiff  in  error,  for  taking  anAcarry-  district,  aBpo^- 
ing  away  his  goods  and  chattels.     The  defendant  below  pleaded  1«1""^5''  ^t 

^^         .y  i«,»/»i  1  .  .1         t*  *«>l"  section  of 

not  guilty,  and  justined  .under  a  warrant  issued  by  the  trustees  the  act  for  the 
of  school  district  No.  7,  in  the  town  of  Clarence.  The  defend-  f^'*Jv^*; 
ant  below,  at  the  trial,  admitted  taking  the  chattels,  and  pro-  schools,  p^d 
duced  a  warrant  purporting  to  be  issued  by  the  trustees  of  the  ^Jj^^ ^;  ^j^l* 
school  district,  directed  to  the  defendant,  as  collector  of  that  should  take  the 
district.  The  execution  of  the  warrant  was  admitted,  but  not  by  ^a^JT'wIihin 
that  the  persons  signing  it  were  trustees,  or  that  there  was  any  fifteen  '  days 
such  school  district.  The  defendant  produced  a  paper,  pur-  ^^^^  ^ppiiSt! 
porting  to  be  a  record  of  a  district  meeting,  hoiden  the  4th  of  mem -, audit  is- 
April,  1816,  by  which  it  appeared,  that  the  defendant  was  '"S^blfore 
chosen  clerk  and  collector  of  the  district,  and  that  the  persons  any  omciai  act 
who  issued  the  warrant  were  chosen  trustees.  It  also  appeared,  ^^^^y^^/  ^^^mc 
that  the  defendant  took  the  oath  prescribed  by  law,  on  the  2d  of  person  may  be 
May.  Tlie  plaintiff  objected  to  the  legality  of  the  proceeding ;  S^'^e^t,  ^d 
I.  That  the  oath  taken  by  the  defendant  was  not  taken  within  collector  of  the 
fifteen  days ;  2.  That  the  defendant  could  not  hold  the  two  gl^Tc!  Umc!ihere 
offices  of  clerk  and  collector; -3.  That  the  provisions  of  the  being  noihiug 
statute  had  not  been  pursued  in  forming  the  school  district.  iJl^'^^oJiSoci 
Judgment  was  rendered  for  the  plaintiff  below. 

Per  Curiam.  The  13th  section  of  the  act  for  the  better  es- 
tablishment of  common  schools,  passed  April  15th,  1814,  sess. 
37.  ch.  192.  authorizes  the  freeholders  and  inhabitants  of  each 
school  district  ^^  to  choose  one  district  clerk,  to  keep  the  record 
and  proceedings  of  such  meetings,  who  shall  be  qualified  by 
oath  or  affirmation,  as  town  clerks  by  law  are  qualified,  and 
which  oath,  &c.  shall  be  kept  on  file  in  the  office  of  said  dis- 
trict clerk,  and  also  three  trustees  to  manage  the  concerns  of 
such  district,  and  one  district  collector."  *The  act  does  not  [  *  136  j 
declare,  that  neglecting  to  take  the  oath  for  fifteen  days 
amounts  to  a  refosal  to  serve;  but  in  the  15th  section,  it  au- 
thorizes the  district  to  isupply  vacancies,  in  case  any  of  the 
offices  shall  be  vacated  by  death,  of  a  refusal  to  serve,  removal 
out  of  the  district,  or  incapacity.  In  the  present  case,  the  dis- 
trict has  not  considered  the  office  vacant,  and  the  defendant 
having  qualified  before  any  act  done  by  him,  he  was  a  legal 
district  clerk. 
There  is  no  prohibition  in  the  act  to  confer  the  offices  of 

I  district  clerk  and  collector  upon  the  same  person,  and  there  is 

'/  DO  incompatibility  in  the  offices. 

The  third  objection  admits,  that  a  school  district,  as  stated 
m  the  wanant,  had  been  formed ;  but  points  out  no  specific 
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^^X^^^^m^  may,  therefore,  be  considered,  as  agreed  between  the  parties, 

Phillips      that  there  was  such  a  school  district  as  that  stated  in  the  warrant, 

Berick.      ^^^  ^*^  every  thing  was  regularly  done^  except  what  was 

specially  objected  to,  and  that  objection  being  unfounded,  the 

judgment  must  be  reversed. 

Judgment  reversed. 


Phillips  against  Berick. 
iiicrecorciofa      IN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county 

former     rccov-   ^r   nfu^^^^^^^.. 

wy  apparently  of  Montgomery. 

rcr  iiic  same  The  plaintiff  in  error  brought  an  action  in  the  Court  below 
T*\ SlT^^  against  the  defendant  in  error.  The  declaration  contained  *a 
[^  (hat  which  single  count  in  indebitatus  assumpsit,  in  which  the  plaintiff 
is  Uio  foumia-  alleged,  that  the  defendant,  on  the  1st  of  October,  1817,  uas 
que.ii  sui"  *u  indebted  to  him  in  the  sum  of  three  hundred  dollars,  for  work 
y//»/K,i/ii»>cv-  aii<l  labor;  and  being  so  indebted,  promised,  &c.  The  de- 
ibai^ure  dcmanJ  f^^ndunt  pleaded  non  assumpsit,  and  the  statute  of  limitations. 
i.ai  :.t"ii  oiuc  The  cause  was  tried  at  the  June  term,  1818,  of  the  Court 

p!n:.ninm:ivrt*-    bcIOW. 

pc!  ii,  hy  sliow-  At  the  trial,  the  plaintifTs  counsel  offered  (o  prove,  that  the 
'•"".LTiIut^Tic-  defendant  was  indebted  to  the  plaintiff,  for  work  and  labor 
1.1  II L  hi  rcia-  done  and  performed  by  the  plaintiff  for  the  defendant,  before 
l-l'timony' 'had  the  8th  of  Marck,  1817 ;  whereupon  the  defendant's  counsel 
I'h7"il^i '^^^  ?"  objected  to  the  admission  of  the  evidence,  and  produced  the 
fi.riiie"^  causIT,  rccord  of  a  judgment  rendered  in  the  Court  below,  in  Sep- 
a:i'i  ihaiij arose  tember  term,  1817,  in  favor  of  the  plaintiff,  against  the  defend- 
ami^umroraim-  ant,  for  178  doUars.  The  declaration  in  that  action  contained 
©ti  irausaciion.  counts  in  indebitatus  assumpsit,  for  1000  dollars  for  goods  sold, 
ciaimTJ^ubmiu  and  for  the  like  sum  for  work  and  labor,  materials  found,  &c. 
wiVdis^n^w^i  '^X  ^'^^  plaintiff  for  the  defendant,  alleging  the  debt  to  have 
hy  tbeoK  aTcr-  arisen  ou  the  8th  of  Marck,  1817.  It  was  contended  that  this 
to  I  1^"*'^  record  was  conclusive  to  preclude  the  plaintiff  from  giving 
Bj'^'acondu'^vc  cvidenco  of  any  demand  for  work  and  labor,  arising  before 
acUoI!*f«rih^  the  8th  of  March,  1817.  The  plaintiff's  counsel  insisted,  that 
Mroecaai.  whatever  might  be  the  legal  effect  of  tlie  record;  if  properly 
j«^**'aiio^^ite  ''^^''^^***^^d,  yet  that  the  evidence  was  premature,  until  the 
piaunffT^miiy  a  plaintiff  had  had  an  opportunity  of  substantiating  his  cause  of 
mnmr'ana  less  ^^^^"*  '^^^  Court,  howcvcr,  ruled,  that  it  was  introduced  at 
thai!' '  he  was  a  proper  time.  The  plaintiffs  counsel  then  insisted,  that  the 
rover'*  *°  ^'  record  was  not  sufficient  to  exclude  proof  of  his  demand,  pro- 
Ho/  if    the  vided  he  could  also  prove,  that  no  testimony  in  relation  to  the 

plaintiflT     bring 

ail  action  for  a 

part  only  of  an  entire  and  indivisible  demand,  the  verdict  and  judgment  in  that  action  are  a  coDclufii>^ 

bnr  to  a  iiubsc<]uent  suit  for  another  part  of  the  same  demand. 

A  claim  arising  from  one  entire  contract,  or  from  one  single  tortious  act,  canaol  bo  divided  into  dtstine* 
demands,  and  made  the  subject  of  separate  actions. 
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same  demaad  had  been  offued  on  the  former  trial :  but  the    Albany. 
Court  decided,  that  the  record  was  condusiTe,  to  show  that  .^^^^^^^^^ 
every  demiVKl  which  the  jdaintiflf  had  against  the  defendant     Philups 
for  work  and  labor,  prior  to  the  8th  of  March^  1817,  had      bjbwck. 
been  tfied  im^4  detenoined ;  and,  accordingly,  nonsuited  the 
plaintiff. 

The  plaintiff  .tendtted  a  bill  of  exceptions  to  the  opinion 
of  the  Court  below,  which  was  removed  into  tins  Court,  by 
writ  of  eiror. 

*Canklingi  for  the  plaintiff  in  enror,  after  reading  the  bill  of  [  *  138  ] 
exceptions,  was  stepped  by  the  Court.  He  mentioned  the  cases 
on  which  he  relied :  {Snider  if  Van  Vechten  v.  Croyy  2  Johns. 
Rep.  227.  Rice  v.  Junj:,  7  Johns.  Rep,  20.  Johnson  v.  &ntthy 
8  Johns.  Rep.  383.  BitiMn  v.  Canwbell,  2  Bl  Rep.  827. 
831.  3  was.  304,  S.  C.  Seddan  v.  IWop,6  Term  Rep.  607. 
Rmee  v.  Farmer,  4  Term  Rep.  146,  147.  GoligMy  v.  Jellico. 
ib.  note.) 

Cody,  contra,  contended,  that  the  verdict  and  judgment 
were  conclusive,  as  to  every  thing  which  was  feirly  at  issue 
between  the  parties,  unless  the  record  itself  showed  that  there 
was  something  which  had  not  been,  and  could  not  be  tried  in 
the  first  action.  In  Brockway  v.  Kinney ^  (2  Johns.  Rep.  210^ 
the  Court  say,  the  verdict  must  be  conclusive.  If  the  plaintiff, 
at  the  first  trial,  had  not  chosen  to  hazard  a  verdict,  he  should 
have  entered  a  noUe  prosemd  on  the  charge,  or  consented  to  a 
nonsuit.  (Manny  v.  Harru,  2  Johns.  Rq^.  24.  30.  1  Johns, 
Cos.  492.  Earle  v.  Uintony  2  Sir.  733.  Markham  v.  Mtddle- 
ion,  2  Str.  1259.) 

Sfencer,  J.,  delivered  the  opinion  of  the  Court  There 
are  some  jMrinciples  which  have  been  urged  on  the  argument, 
admitting  of  no  doubt ;  where,  for  instance,  a  demand  of  a 
party  is  submitted  to  a  jury,  and  they  see  fit  to  disallow  it, 
either  for  want  of  suflicient  proof,  or  for  any  other  cause,  a 
verdict  and  judgment  thereon  is  conclusive,  and  the  same  de- 
mand is  bajrred  for  ever.  This  principle  was  recogniased  in 
Brockway  v.  iKinney,  (2  Johns.  Rep.  210.")  So,  a£o,  if  the 
plaintiff*8  demand  consist  of  a  claim  indivisiole  in  its  nature,  as 
in  the  case  of  Farringion  if  Smith  v.  Payne,  (15  Johns.  Rep. 
432.)  where  several  acti<Ni8  of  trover  were  brought,  for  the 
tortious  tdking  of  several  articles  of  goods  at  the  same  time, 
and  by  one  act,  wc  held,  that  the  party  could  not  be  vexed 
by  having  the  claim  split  up  into  separate  suits  for  each  article, 
and  as  in  the  case  of  Smith  v.  Jones,  (15  Johns.  Rep.  S29.^ 
where  the  plaintiff  brought  several  suits  for  three  barrels  or 
pot-ashes,  sold  at  the  same  time,  we  held  the  contract  to  be 
entire^  and  that  several  suits  could  not  be  maintained. 

Vol.  XVI.  16 
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[♦140] 


♦But  the  question  here  is,  whether  a  recovery  by  the  plain- 
tiff, for  work,  labor,  and  services,  which  were  said  to  have 
been  done  on  the  8th  of  March,  1817,  was  a  bar  to  any  other 
claim  for  work,  labor,  and  services,  done  and  peifonned 
before  that  time,  although  it  should  appear,  not  only  that  it 
was  not  the  same  work  and  labor  for  which  a  recovery  had 
already  been  had,  but  that  it  was  an  entirely  disconnected  and 
distinct  piece  of  service.  The  decision  of  the  Court  below, 
by  the  generality  of  their  decision,  precluded  any  inquiry  into 
the  facts,  whether  the  demand  for  work  and  labor  which  the 
plaintiff  offered  to  prove,  had  been  submitted  to  the  jury  on 
the  former  trial,  and  whether  it  had  not  been  performed  under  a 
distinct  contract ;  for  they  ruled  that  the  record  was  conclusive 
to  show,  that  every  demand  which  the  plaintiff  had  against  the 
defendant,  for  work  and  labor,  before  the  8th  of  Marchy  1817, 
had  been  tried  and  determined ;  and  that  the  plaintiff  should 
not  give  evidence  of  any  such  demand ;  thus  precluding  him 
from  showing,  that  the  work  and  labor  claimed  in  this  action, 
had  not  been  passed  upon,  and  that  it  arose  from  a  distinct  and 
independent  contract.  In  this  the  Court  below  have  erred.  In 
Snider  fy  Van  Vtchten  v.  Croy,  (2  Johns.  Rep.  229.)  it  was 
decided,  that  a  recovery  in  a  former  action,  apparently  for  the 
same  cause,  is  only  pnma  facie  evidence,  that  the  subsequent 
demand  has  been  tried,  but  that  it  was  not  conclusive ;  and  we 
referred  to  the  case  of  Seddon  v.  Tutop,  (6  Term  Rep.  607.) 
as  perfectly  applicable,  and  in  point.  Now,  evidence  that 
establishes  a  fact  prima  facie,  may  be  overthrown  by  proof, 
that  the  presumption  which  the  law  raises  is  not  consistent 
with  the  real  truth  of  the  case.  The  plaintiff  would  have 
been  required  to  show  clearly  and  satisfactorily,  that  the  work 
and  labor  for  which  he  sought  to  recover,  was  not  the  same 
for  which  he  recovered  in  the  former  cause,  and  also,  that  it 
grew  out  of  a  distinct  contract ;  for,  undeniably,  if  one  man 
labors  for  another  for  a  year,  on  the  same  hiring,  he  cannot 
split  up  the  demand,  and  sue  for  each  day's  work. 

If  we  test  the  rule  we  have  laid  down,  by  the  rules  of  plead- 
ing, the  same  result  will  be  found.  The  defendant,  had  he 
pleaded  specially,  must  have  stated  a  former  recover  ♦for  dam- 
ages which  the  plaintiff  had  sustained,  as  well  by  means  of 
not  performing  the  same  identical  promises,  d&c.  The  repli- 
cation would  be,  that  the  promises  in  this  action  were  not  the 
same  identical  promises  for  the  non-performance  whereof  the 
plaintiff  had  not  recovered  by  the  said  judgment.  This  would 
have  formed  an  issue  to  the  country,  and  the  inquiry  in  pais 
would  be,  whether  the  former  recovery  included  the  demand 
now  in  contest,  and  the  burthen  of  proof  would  be  thrown  on 
the  plaintiff.  The  record  would  be  prima  facie  evidence  for 
the  defendant,  and  this  the  plaintiff  would  have  to  meet  and 
overthrow,  by  showing  for  what  the  former  recovery  was,  and 
that  the  claim  set  up  anew  had  not  been  submitted  to  the 
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[my,  and  was  a  distinct  transaction,   not  so  identified  with  j^^^^^X\q 
the  former  as  to  render  it  an  entire  contract,  incapable  of  v^^HI^ 
subdivision. 

There  is  no  case  or  dictum  which  requires  the  party  to  join 
in  one  suit,  several  and  distinct  causes  of  action.  It  is  true, 
the  Court  may,  to  prevent  vexation  and  cost,  consolidate,  under 
scHne  circumstances,  several  suits,  brought  and  pending  at  the 
same  time.  It  is  in  the  election  of  the  plaintiff,  if  he  has 
distinct  causes  of  action,  to  sue  upon  all  or  any  of  them, 
when  he  pleases ;  and  he  has  the  further  election  to  unite  in 
one  suit,  under  certain  restrictions  not  now  necessary  to  be 
stated,  several  causes  of  action;  but  the  defendant  cannot 
compel  him  to  do  this.  If,  then,  the  plaintiff  is  not  bound  to 
unite  in  one  suit  two  distinct  causes  of  action ;  and  if  the 
plaintiff  has  a  right  to  elect  to  proceed  by  separate  suits,  and  ob- 
tain judgment  on  one  of  his  causes  of  action,  upon  what  princi* 
pie  is  it,  that  he  shall  lose  his  deferred  cause  of  action, 
merely  because  it  resembles  the  one  on  which  lie  has  obtained 
judgment?  The  law  is  not  so  inconsistent  in  its  provisions, 
nor,  indeed,  so  unjust,  as  to  deny  to  the  party  the  means,  and 
the  right  of  showing,  that  although  there  is  a  resemblance  be* 
tween  the  causes  of  action,  and  thev  belong  to  the  same  femily, 
yet  that  there  is  not  an  identity,  but  that,  in  truth,  they  are 
distinct  and  different  The  defendant's  counsel  placed  great 
reliance  on  the  case  of  Marhham  v.  Middhton.  (2  Sir.  12.  59.) 
There  the  plaintiff  sued  for  an  apothecary's  bill,  and  on  exe- 
cuting the  writ  of  inquiry,  by  accident,  was  unprepared  to  prove 
*the  Dill.  The  sheriff  thought  he  could  not  adjourn,  and  the  [  *  141  ] 
jury  gave  one  penny  damages.  The  Court  thought  it  hard 
that  me  plaintiff  should  be  paid  a  large  debt  with  one  penny, 
as  diey  said  he  would  be,  if  this  verdict  stood,  and  set  aside 
the  inquisition.  Lord  Kenyoriy  in  speaking  of  this  case,  says, 
the  pkuntiff  had  but  one  demand,  and  thou^  the  jury  gave 
inadequate  damans,  he  would  have  been  barred  by  the  verdict, 
if  it  had  stood.  In  the  present  case,  the  plaintiff  was  not  al- 
lowed to  show  that  the  compensation  for  the  work  and  labor 
he  now  claims  arises  from  a  different  danand  than  the  one  he 
before  recovered  on.  There  is  no  discrepancy  between  the  cases, 
and  the  judgment  must  be  reversed,  and  the  record  remitted  to 
the  Court  bilow. 

Judgment  of  reversal 
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Fitch  FiTCH  ogaiust  The  People,  cx  relatione  Platt. 

The  Peofle. 

On  the  trial  of  IN  ERROR,  Oil  Certiorari^  to  remove  the  proceediag?  before 
aif  ^bdi^eift  ^  Justice  of  the  Peace,  under  the  act  to  prevent  forcible  entries 
for  a  forcible  otid  detainers.  (Sess.  11.  c.  6.  1  JNT.  ii.  Xr.  96.     2  R.  S.  509. 

entry  and   de-  ^  J3   \ 

tice^'  before  It  appeared  from  the  retm-n  to  the  certiorariy  that  the  justice, 
Ui****Tuiho^«d'  ^^  comphint  made  to  him,  repaired  to  the  place,  and  finding 
by  the  5ih  sec-  that  FUch,  the  plaintiff  in  error,  was  holding  the  premises  for- 
]io\nv^jb^-  c^^^y>  *^^  *  forcible  entry  by  him,  imposed  a  fine  of  12  dollars 
cu£  entrUt,  and  50  cents.  Process  was  then  issued  to  summon  a  jury  to 
f^n^y'.RL  i'^qu"*®  of  ^^^  forcible  entry  and  detainer.  A  jury  was  con- 
98. iR.'8, 609.  vened,  and  a  bill,  or  inquisition,  found.  The  plaintifi*  m  error 
iil^iotu^^  traversed  the  force,  and  another  jury  was  summoned  to  try  the 
Hamaget  of  the  traverse,  and  the  plaintiff  was  Knmd  guilty  ;  whereupon,  the 
S^^Hd^A^i  justice  adjudged,  that  Platt  should  recover  200  didlars  fwr  his 
the' justice' can-  damages,  and  1 1  dollars  and  65  cents  for  his  costs,  and  issued 
T*  142^1  ^  ^  ^'^^  ^^  ^restitution,  and  an  execution  to  levy  the  damages  and 
L    paity    a  ^^^  awarded. 

gross  sum,  inde-  The  proceedings  were  regular  in  point  of  form ;  and  the 
cwtsral^TOm-  *^"*y  <I«^8tion  arising  in  the  case  was,  whether  the  justice  had 
pensaUonforthe  authority.  Under  the  fifth  section  of  the  statute,  to  adjudge  to 
^;?ut1h«uhe  ^^  P^^y  damages,  independently  of  his  costs.  The  material 
daLtge*  given  parts  of  this  sectiou  of  the  statute,  are  as  follows :  '<  The  per- 
were^iatradlld  ^0^'  ^  persons,  SO  convicted,  shall  pay  such  costs  and  damages 
only  to  reim.  to  the  party  complaining,  as  shall  be  assessed  by  the  justices, 
^MocutLg^i^  or  justice,  before  whom  the  same  is  tried,  or  l^  the  Supreme 
ter  the  trial  of  Court,  if  the  proceedings  shall  be  removed  into  the  Supreme 
^tTwhi!^' be  Coutty  before  such  trial  as  aforesaid ;  the  same  costs  and  damages 
had  been  pat  to  to  be  recovered  and  levied  in  the  same  manner  as  costs  and 
hu'^^^Muio^}  dan^ages  upon  judgments  in  other  actions  are  recovered." 

and    that,    for 

ariTiglvwirfS  Bpencbr,  J. ,  delivered  the  opinion  of  the  Court.  The  statute 
jwongfui  entry,  provides,  that  after  a  trial  on  the  traverse,  if  the  tmverse  taken, 
to  hT^u^^  ^  ^^^^  against  the  person  indicted,  that  the  person  convicted 
uespass.  shall  pay  such  costs  and  damages  to  the  party  complaining,  as 

shall  be  assessed  by  the  justices,  or  justice,  before  whom  the  same 
is  tried.  In  this  respect,  our  statute  is  substantially  a  transcript 
of  the  statute  31st  Eliz.  ch.  11.,  and  yet  I  can  find  no  trace  of 
a  precedent  or  adjudication,  that  the  justices  who  award  resti- 
tution may,  under  this  act,  exercise  such  high  and  unlimited  dis- 
cretion as  to  impose  upon  the  party  the  payment  of  a  gross  sum 
in  damages,  as  contradistinguished  fi-om  costs.  None  of  the 
commentators  on  this  statute  give  color  to  the  notion,  that  a 
justice  of  the  peace  possesses  this  extraordinary  power ;  and  it 
IS  contrary  to  the  genius  of  our  government,  and  to  every  idea 
of  civil  liberty,  that  a  single  magistrate  should  be  armed  with 
such  an  undefined  and  an>itrary  power ;  this  very  statute  limits 
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Ike  fine  to  he  imposed  by  a  justice  of  the  peace,  oa  the  view    ^^^^^jg 
of  the  foiee,  to  five  pouocb;  and  it  never  could  have  been  the  .^^^^^^^^J^ 
intentioa  of  the  act,  to.  vest  ia  a  sia^  justice  the  authority  to    HARTFoao 
inifict  aay  penalty  he  pleaaed,  in  the  nature  of  damages.  PALUEii. 

The  tenns  of  the  act  jui^y  the  construction  adopted  by  the 
Coort :  the  word  damans  is  considered  in  the  law,  in  *two  [  *  14<  | 
seveval  significations,  the  one  properly  and  generally  ^  the  other 
reladvthf;  properly ^  when  damages  are  founded  upon  the  stat- 
utes where  costs  are  included  within  the  word  damages,  and 
taken  aa  damages ;  relatively y  when  the  injury  declared  upon 
existed  before  the  writ  brought,  and  is  the  foundation  of  the 
suit ;  in  such  case  damages  do  not  mean  costs.  The  evident 
etjoct  of  the  part  of  the  statute  under  consideration,  was  to 
give  costs  to  the  party  prosecuting,  after  the  trial  of  the  traverse, 
to  reimbiHse  his  costs  on  that  particular  occasion;  for  the 
wronig^  entry,  the  hijured  party  has  his  remedy  by  action  of 
tsespass,  at  common  law,  and  in  some  cases,  und^r  the  statute, 
and  there  can  exist  no  reason  for  this  summary  assessment  of 
damages ;  and  if,  ia  judgment  of  law,  they  were  legally  as- 
sessed, tbaie  would  exist  no  remedy  or  redress  against  the  most 
exorbitaat,  »bitrary,  and  unjust  assessment 

That  port  of  the  proceedings  which  adjudges  damages,  to 
900  doUais,  against  Fitck^  must  be  quashed  for  the  excess  of 
jorisdietion  in  the  justice. 


Hartford  against  Palmer. 

IN  ERROR,  on  certiorari  to  a  Justice's  Court.  t^T^i^ 

In  this  case  a  ver&t  aad  judgment  were  rendered  for  the  intodcation, 
defeadaat  below,  oa  which  the  plaiatiff  below  brought  a  certi-  ^1^^)^  bo 
orari ;  aad  the  oaly  question  arising  on  the  return  was,  whether  permitted     to 
the  justice  ought  to  have  refused  to  swear  a  witness,  who  was,  ^^d^'       ^ 
when  oflered  to  testify,  in  a  state  of  intoxication.  court,    bcfiw 

^'  which  the  wit- 

ness is  prodoc- 

Per  Curiam.     We  are  of  opinion,  that  the  justice  decided  ^  ""ay  decide 

correctly  in  refusing  to  swear  the  witness.     Peake  lays  down  view,  'whether 

this  general  proposition,  which  cannot  fail  to  conmiand  the  as-  thcwitness u in 

sent  of  all  mankind,  *^  that  all  persons  who  are  examined  as  that  \e  ^^^ 

witnesses,  must  be  fully  possessed  of  their  understanding,  ^liat      [  *  I4l  ] 

is,  such  an  understanding  as  enables  them  to  retain  in  memory  ^}  ^  ^  &<>* 

the  events  of  which  they  have  been  witnesses,  and  gives  them  ^penons   to- 

A  knowledge  of  right  and  wrong ;  that,  therefore,  idiots  and  ^''iem^'^Md 

hnaticsy  while  uiider  the  influence  of  their  malady,  not  possess-  ^denunSjog, 

ing  this  share  of  understanding,  are  excluded."     This  principle,  S^^^^gJ*; 

necessarily,  excludes  persoas  from  testifyiag,  who  are  besotted  tempfr^  ^pri- 
vation of  them, 
when  oflered  to 
testify,  are  not  admissible  witnesses. 
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ALBAirr.  with  intoxication,  at  the  time  they  are  offered  as  witnesses ;  foi 
^!!^Z<.m^  it  is  a  temporary  derangement  of  the  mind ;  and  it  is  impossible 
for  such  men  to  have  such  a  memory  of  events,  of  which  they 
may  have  had  a  knowledge,  as  to  be  able  to  present  them,  fiiirly 
and  fiLithfully,  to  those  who  are  to  decide  upon  contested  fiicts. 
A  present  and  existing  'intoxication,  to  a  considerable  degree, 
utterly  disqualifies  the  person  so  affected,  to  narrate  facts  and 
events  in  a  way  at  all  to  be  relied  on.  It  would,  we  think,  be 
profaning  the  sanctity  of  an  oath,  to  tender  it  to  a  man  who 
had  no  present  sense  of  the  oblieations  it  imposed.  Indeed,  it 
would  be  a  scandal  to  the  admmistration  of  justice,  to  allow, 
for  a  moment,  the  rights  of  individuals  to  be  jeopardized  by  the 
testimony  of  any  man  laboring  under  the  beastly  sin  of  drunk- 
enness. The  return  does  not  state  the  degree  of  intoxication 
which  the  justice  considered  sufficient  to  exclude  the  witness ; 
but  we  are  to  presume,  that  it  was  evident  and  palpable ;  and 
every  Court  must  necessarily  have  the  power  to  decide,  from 
their  own  view  of  the  situation  of  the  witness  offered,  whether 
he  be  intoxicated  to  such  a  degree,  as  that  he  ought  not  to  be 
heard ;  nor  can  this  lead  to  any  improper  consequences ;  for  if 
the  witness  was  not  so  intoxicated,  the  justice  would  be  respon- 
sible in  an  action  for  a  false  return.  We  cannot  withhold  our 
approbation  of  the  firmness  which  the  magistrate  has  evinced 
on  this  occasion,  in  refusing  to  administer  an  oath  to  a  witness 
thus  circumstanced. 

Judgment  affirmed. 
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CASES 

ARGUED   AND   DETERMINED 

IN  THX 

Suyteme  eoutt  of  ^ttTrftaluu 

OF   THK 

STATE  OF  NEW-YORK, 

IN  MAT  TERM,   1819,   IN  THE   FORTY-THIRD  TEAR  OF  OUR 
INDEPENDENCE. 


Memorandum. — ^During  the  last  vacation,  Mr.  Justice  Spen* 
CER  was  appointed  Chiejf  Justice,  in  the  place  of  Mr.  Chief 
Justice  Thampsan,  who  resigned.  His  commission  was  dated 
February  9th,  1819 :      " 

John  Woodworth,  Esq.  Counsellor  at  law,  was  appointed 
one  of  the  Judges  of  this  Court,  in  the  place  of  Mr.  Justice 
Spencer,  promoted.  His  commission  bears  date  March  21  th, 
1819. 


Gordon  and  Wood  against  Valentine  and  Smedes. 
Same  against  Smedes. 


I 


BANCKERy  for  the  defendants,  moved  to  set  aside  the  fi.  ]^**^^^ 
fa,  and  ca.  sa.  issued  in  these  causes,  for  irregularity.  Tne  uSU^  termi 
judgments  were  entered  up  and  docketed  on  the  quarto  die  ^  '^JJlSdinr 
post  of  January  term  last,  being  the  8th  day  of  January ;  and  tem,^^^^^ 
on  the  9th  day  of  January ,  the  writs  of  execution  were  issued,  ^JiiJ^  ** 
tested  on  the  31st  day  of  October,  being  the  last  day  of  the  But  the  Court  ^ 

preceding  term,  and  returnable,  the^.  fa.  on  ^the  9th,  and  the      [  *  146  ]  | 

ca.  sa.  on  the  13th  day  of  January,  in  January  term.     The  ca.  SinUffTo  ^  I 

sa.  was  returned  and  filed  in  the  clerk's  office  on  the  14th  of  mend  oo  pay- 
January,  and  a  suit  was  thereupon  commenced  against  the  ™«»*«^«»*»-  I 

bail. 
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NEW-Yoiuc,       p.  W.  RadcKffy  contra.     Writs  may  be  tested  in  the  tenn 
.^^^i;^^.^^  in  which  they  are  made  returnable,  or  of  the  preceding  term. 
Cooper      (I  K  R  L.  3l8.     2  R.  S.  197.  ^  5.   sess.  36.  c.  3.  s.  2.     1  JV; 
BissELL.      -^*  ^'  ^^')     'J^^^  Act  is  not  imperative ;  and  at  common  law, 
an  execution  may  be  tested  before  the  judgment.     (1  Scllon^s 
Pr.  550.)     Scllon  says,  if  writs  are  sued  out  in  term,  they  are 
generally  tested  the  first  day  of  such  term.     ^1  Sellon^s  Pr.  89.) 
It  does  not  appear  to  be  indispensable,  in  all  cases,  that  a  writ 
issued  in  term,  should  be  tested  in  term.     The  reason  for  test- 
ing these  writs  of  the  preceding  term  was,  that  the  ofiice  of 
p.*i.^*^  **"**'  Chief  Justice  was  vacant.*     At  any  rate,  the  plaintiffs  are  en- 
titled to  amend. 

Per  Curiam.  The  ieite  of  these  writs  was  irregular.  Where 
writs  are  issued  in  vacation,  they  may  be  tested  of  the  preceding 
term ;  if  issued  in  term,  they  must  be  tested  of  some  day  in  the 
same  term.  (1  N.  R.  L.  318.  2  R.  S.  197.  ^  5.)  But  the 
plaintiff  may  amend  his  writs  on  payment  of  costs. 


Cooper  against  Bis  sell* 
If  a  wmre  be      JN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county 

executed     and      r  /^      -j 
raturaedbyanj  Ot  UneXda. 

other     persMi      The  defendant  in  error  brought  an  action  in  the  Court  below 

than  the  sbenn,  .  ,  i   •      •<«•  •  mi        i      t         •  •        t 

without  a  spe.  agaiust  the  plaintiff  m  ercor.  The  declaration  contamed  two 
offacu^dM  counts;  1.  A  count  in  tre^ass,  for  breaking  the  plaintiff's 
aw^  \o°sach  close,  and  taking  and  carrying  away  his  horse ;  and,  2.  A  count 
S^^'^irS  M  ^  ^^over,  for  the  conversion  of  the  plaintiff's  horse.  The  de- 
r  *  147  1  fendant  below  pleaded  not  guilty.  A  *  venire  was  awarded  on 
error  for  which  the  rccord,  and  the  cause  was  continued  for  several  tenns,  by 
fc^^S'JSed.'^"  t;ic6-come*  nan  misit  breve.  The  record  then  stated,  that  at 
Counts  in  trv^s-  the  term  when  the  cause  was  tried,  the  coroner  of  the  county 
PJJJ^J4rSi-  of  Oneida  returned  the  precept  to  him  directed  and  delivered 
not  k«e  joined  in  for  Summoning  a  jury  between  the  parties,  and  that  the  jurors, 
^i  ""te^j^rl  ^"^  summoned,  being  sworn,  found  a  verdict  for  the  plaintiff 

mcnt   on    eadi  bcloW. 

^A^mlijlj^der  Judgment  having  been  rendered  according  to  the  verdict, 
•f  counts  is  a  the  defendant  below  brought  a  vinrit  of  error ;  and  the  errors 
SJmo^T'^Md  «^W^d  were,  the  misjoinder  (^counts,  and  that  the  venire  had 
anest  of 'judg^  been  returned  by  the  corcmer,  without  imy  award  to  that  effect, 
*^J|;*'^°^  upon  the  record. 

Talcot,  for  the  plaintiff  in  error.  He  cited  Si  Vim.  Ahr. 
306,  Trial,  (H.  e.)  pi.  9,  10,  1 1.  2  Burr.  1 1 14.  Lord  Raym. 
273,  274.  2  Saund.  117.  e.  n.  2.  117.  c.  (n.)  1  Ckitty  PI 
198,199.  5  Bos.  fy  PuU.  416.  2»?&.822.  ^Bos.fyPuH. 
424.  1  Chitty  PI  206. 
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F.  a  fVhiU  ud  Sm,  conteu  They  cited  3  Wib.  351.  new-york, 
1  Johw.  Jtep.  504.  10  Jo/au.  Btp.  ^U).  11  Johns.  Rep.  C^[L^ 
8  Odtty  PI.  «95.  «.  («.) 

Per  CtiTKZfn.  Without  a  suggestion  of  special  &cts,  and  an 
express  award  of  the  venire  to  the  coroner,  or  to  elizors,  the 
process  can  be  tegaltj  executed  and  returned  by  the  sheriff 
only.  The  statute  of  jeofails  does  not  extend  to  such  a  case, 
and  the  judgment  is,  on  this  ground,  erroneous.  (1  SeU. 
Prod.  392.) 

The  rule  in  regard  to  joining  different  counts  in  the  'same 
declaration  is  somewhat  perplexed ;  but  a  review  of  all  the  ad- 
judged cases  warrants,  at  least,  this  conclusion,  that  where  the 
counts  require  different  judgments,  they  cannot  be  joined. 
(Tidd.  Pr.  11.  in  nolisw  1  Chttty  Plead.  199.  Courtney  y. 
CoUety  Lord  Raym.  272.  2  Saund.  117.  e.  n.  2.)  The  judg- 
ment in  trespass  vi  et  armis,  and  for  all  other  torts  committed 
with  force  and  violence^  is,  beside  damages,  quod  defendens 
capiatur  pro  fine ;  and  in  all  actions  of  trespass  on  the  case, 
for  torts,  which  imply  no  force,  the  judgment  is  quod  sit  in 
misericcrdia.  Trover  is  of  the  latter  description,  and,  therefore, 
cannot  be  joined  with  trespass  vi  *et  armis.  We  regret  that  [  *  148  \ 
the  law  is  so,  but  the  authorities  show,  that  this  may  be  taken 
advantage  of  on  a  writ  of  error,  as  well  as  on  demurrer,  or  on 
arrest  ofjudgment.     (1  Chitty  on  Plead.  206.) 

Judgment  reversed. 


Brown,  Executor  of  Lambert,  against  Lambert. 

JUDGMENT  as  in  case  of  nonsuit^  having  been  obtained  ^^"SJ^^* 
against  the  plaintiff,  for  not  proceediiq^  to  the  trial  of  this  cause,  piainUfls,  on  a 
at  the  tVest  Chester  circuit,  pursuant  to  notice,  the  defendant  ■JJ^TJi  M^f 

had  the  costs  taxed.  for  not  proceed- 

ing to  ina],  most 

DSV  costs* 

Sillimany  for  the  plaintiff,  now  moved  to  set  aside  the  taxa- 
tion, on  the  ground,  that  the  plaintiff,  being  an  executor,  was 
not  liable  for  the  costs.  He  cited  23  Hen.  VHT.  eh.  15.  s.  1. 
4  Jac.  I.  c.  3.  14  Geo.  11.  c.  22.  Toller's  L.  of  Exee.  439. 
441.  T%dd^s  JPr.  628.  Barnes^  119.  1  Johns.  Cases,  102. 
2  Johns.  Cases,  209.  8  Johns.  Rep.  379.  3  Johns.  Rep.  249. 
1  iV:  R.  L.  344.  521. 

J.  Smith,  contra. 

Per  Curiam.    An  executor  or  administrator,  on  a  judgment 

of  non  pros,  must  pay  costs ;  (4  Johns.  Rep.  190. ;)  and  we 
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MEW-YORK,  have  put  a  judgment  as  in  case  of  nonsuit  against  execut<»», 
^^,2[^^,.,^  for  not  proceeding  to  trial,  on  the  same  footing.    Executors  or 
Lawlkss      administrators  must  pay  costs  in  the  one  case,  as  well  as  in  the 
Hacxztt.     ^^^^'    The  affidavits  offered,  to  show  the  excuse  of  the  plain- 
tiff, for  not  proceeding  to  trial,  cannot  be  received  on  this  mo- 
tion. 

Motion  denied,  with  costs,  (a) 

(«)  See  Hofekwm  t.  aark,  17  Johns.  JU^.  268.  KtUkmm,  t.  KeUkwm,  4 
Onoen,  67.  ifi^rM,  administrator,  t.  MCoy,  4  Coweit,  551.  Cambrelin,  adminis- 
trator y.  Spencer,  hid.  550.  Palmerv.PiUmer.b  H'endeU*s  R.  91.  1  WendeU's 
«  34. 


[  •  149  ]  *SwARTWouT  against  Payne. 

cannot  SiJSru'^      HALE,  for  the  plaintiff,  moved  to  change  the  ventie  m  this 

nove  to  change  CaUSe. 
his  venue;  but 

to  amLTYis       Goodenowy  contra,  objected,  that  the  plaintiff  could  not 
^^laraiion  for  move  to  change  his  venue,  but  should  move  to  amend  his  dec- 
'^'^^*^'     laration. 

Per  Curiam.  That  is  the  English  practice ;  {Tidd,  545.  2 
Sir.  1162. ;)  and  it  has  been  so  decided  by  this  Court.  The 
plaintiff,  if  he  wishes  to  alter  his  venue,  must  give  notice  of  a 
motion  to  amend  the  declaration,  for  that  purpose.  The  notice 
is  not  sufficient,  and  the  motion  must  be  denied. 

Motion  denied,  (a) 

(a)  See  ante,  p.  4.  note  i. 


Lawless  against  Hackett. 

^  of^tte''!^^  *^^  OSSONy  in  behalf  of  DarW  R.  Lambert,  a  judgment  cred- 
tnreuidcons^d'  itor  of  the  defendant,  moved  to  set  aside  the  judgment  entered 
dSbt**"  ^^'^irod  "P  ***  this  causc,  and  the  execution  which  had  been  issued  there- 
by theact^Mss.  on.  It  appeared,  that  the  judgment  had  been  entered  up  on 
8 )  to'i^mJd  ^®  ^^  May,  1819,  by  virtue  of  a  warrant  of  attorney,  to 
with  the  rocord  coufcss  judgment  on  a  bond  dated  the  20th  of  April  last,  con* 
rjud**™*S  b**  ^^^"^^^^  ^^  P^y  1 J03  dollars,  93  cents ;  and  that  the  spedfica" 

virtue  of  a  war- 
rant   of  attor- 
ney, should  be  so  precise  and  particular  as  to  apprise  all  persons  interested  of  the  nature  and  consideratiOB 
of  the  debt :  it  oncht  to  be  as  precise,  at  least,  as  a  bill  of  particulars ;  a  statement  as  general  as  the  com 
mon  counts  in  a  declaration  is  not  sufficient.    If  the  debt  be  for  goods  sold  and  delivered,  the  kind,  quae 
titj,  price  of  the  goods,  and  time  of  sale,  should  be  stated. 
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Han  of  the  nature  and  consideration  *of  the  debt  on  which  the  NEW-yoRK, 
judgment  was  entered,  filed,  according  to  the  direction  of  the  v^,.^i^J!if^ 
act  passed  2lst  of  April,  1818,  (sess.  41.  ch.  259.  sec.  8.) 
stated,  that  ^^  the  bond  was  given  for  divers  goods,  wares,  and 
merchandises  theretofore  sold,  and  delivered  by  the  plaintiff  to 
the  defendant ;  and  also,  for  money  lent  and  advanced  by  the 
plaintiff  to  the  defendant  at  various  times,  the  money  lent  being 
to  the  amount  of  400  dollars,  and  the  residue  in  goods  sold 
and  delivered  as  above  mentioned." 

Slosson  contended,  that  the  specification  was  too  general, 
and  did  not  conform  to  the  plain  intent  and  meaning  of  the 
statute ;  as  it  did  not  state  the  kind,  or  quantity  of  goods  sold 
and  delivered,  nor  the  time  of  the  sale  and  delivery  thereof; 
nor  what  particular  sums  of  money  were  lent,  nor  the  dates  of 
such  loans. 

Anthony  contra. 

Per  Curiam.  The  object  of  the  act  was  to  prevent  abuse 
and  fraud  in  the  entry  of  judgments  by  confession  on  warrants 
of  attorney.  The  specification  ought  to  be  so  particular  and 
precise  as  to  apprise  all  persons  interested  of  the  nature  and 
'  consideration  of  the  debt.  A  statement  as  general  as  the  con^ 
mon  counts  in  a  declaration  is  not  sufficient.  It  ought  to  be 
as  special  and  precise,  at  least,  as  a  bill  of  particulars.  If,  for 
example,  the  consideration  was  for  goods  sold,  the  specification 
ought  to  state  the  kind,  quantity,  and  price  of  the  goods,  and  -* 

the  time  of  sale,  as  in  a  bill  of  parcels.  If  the  consideration 
was  for  a  horse,  or  cattle  sold,  it  should  be  so  mentioned,  and 
the  price,  as  well  as  the  time  of  sale.  We  think  the  specifica- 
tion in  this  case  was  too  general,  and  the  judgment  and  execu- 
tion must,  therefore,  be  set  aside. 

Anthon  then  asked  leave  to  amend  the  specification  on  file. 

Slosson.  There  has  been  no  notice  of  any  motion  to  amend. 
Besides,  there  may  be  other  judgment  creditors. 

*Per  Curiam.  We  firequently  grant  leave  to  amend,  though  [  *  151  ] 
there  has  been  no  regular  notice  of  an  application  for  the  pur- 
pose. We  think  the  specification  may  be  amended  in  this 
case ;  but  so  as  not  to  interfere  with  the  rights  of  any  other 
judgment  creditors,  which  may  have,  in  the  mean  time,  at- 
tached, (a) 

(a)  See  S  R.  S.  360.  J  10. 


151  CASES  IN  THE  SUPREME  COURT 

NEWYORK, 

May,  1819. 

TaiMBLB  NoRRis  against  Lain. 

Tborits. 

Where  a  parol  IN  ERROR,  OD  Certiorari  to  a  Justice's  Court. 
iSe"*for  the  "^^  defendant  in  error  brought  an  action  in  the  Court  be 
sale  and  pur-  low,  against  the  plaintiff  in  error,  and  the  following  facts  ap« 
?thich**u  ^vSili  P®^®^  ^"  ^^  ^"^-  The  parties  had  made  a  verbal  agreement, 
by  iL  'auaute  by  which  the  plaintiff  below  was  to  sell,  and  the  defendant  to 
Ae'^^or""^  P^"^*^^6j  a  piece  of  land,  for  1800  dollars.  At  the  time  ap- 
nady  at  the  pointed  by  the  agreement,  the  plaintiff  was  ready  with  a  deed, 
with  a*8eoif ^  executed  and  acknowledged  on  his  part,  but  the  defendant  re- 
ecutcd  and  ac-  fiised  to  Complete  the  bargain.  The  plaintiff  then  brought  this 
bar^oS^***'  -  **ctio"*  f^*"  ^®  expenses  of  preparing  and  acknowledging  the 
chaser  rcf^  deed,  and  for  attending  to  perfect  the  agreement ;  and  the  jus- 
I^iwBwIiit*  M  ^^^®  rendered  judgment  in  his  fevor  for  five  dollars. 

action  wiu  not 

t£)  capenae  rf^  ^^^  Curiam.  Here  was  a  parol  agreement  for  the  sale  of 
the  <^^«7-  Ic^d)  which  is  void  by  the  statute  of  frauds ;  and  being  one 
"*u»  ^\^!dor  si"g'^  *^d  entire  contract,  it  was  void  in  all  its  parts,  and  for 
had  been  re-  every  purposc.  The  preparation  of  the  deed  was  a  mere  inci- 
P^^rlii^n  ^^"^  ^^  ^^^  contract,  and  fell  with  it.  If  the  purchaser  had 
•he  defendant's  Verbally  agreed  with  the  seller,  to  this  effect :  *^  bring  the  deed, 
Er*?t**in*ca2  *"^^  ^  ^  ^^^  choose  to  refuse  it,  and  vacate  the  agreement,  I 
he  chose  to  re-  will  pay  for  it,"  the  seller  might  maintain  an  action  for  the 
bS^SlJ^tbei^  price  of  the  deed.  TIrere  would  then,  in  feet,  be  two  agree- 
(ion  w^id  be  mcuts ;  ouc  for  thc  sale  of  the  land,  which  is  not  binding,  and 
ibSe"^*woald  ^^^  Other  a  valid  agreement  in  regard  to  the  deed.     It  is  very 

L*  152]      clear,  that  the  signing  and  acknowledging  *of  the  deed  wan 
Bn  be  a  valid  not  a  part  performance  of  the  contract,  so  as  to  take  the  case 
liSS*'iW>m  %  o«t  of  the  statute.     (1  Com.  on  Cont.  115,  116.) 

one  made  Toid 
bv  the  statute. 


Trimble  against  Thorne. 

ofa^romt*"*^  THIS  was  an  action  of  assumpsit y  on  a  promissory  note, 
notef  who"^  made  by  James  Cunningham,  dated  the  20th  of  October,  1813, 
SoU^o?  toS!^  for  800  dollars,  payable,  with  interest,  six  months  afler  date, 
payment,  with  at  the  bank  of  OranjB^e  county,  to  the  defendant,  who  endorsed 
Ui^f^t^S^  it  to  the  plaintiff.  The  cause  was  tried  before  Mr.  J.  Spencer, 
qucntiyprDmis-  at  the  Orange  circuit,  in  September,  1817. 
TwlavCT  o'f'thJ      '^®  notice  of  non-payment  to.  the  defendant,  (which  was 

notice,  and  he 

u  liable :  but  then  it  is  incumbent  on  the  plaintiff  to  show,  affirmatively,  that  thc  endorsor  knew  of  the  de- 
fect of  notice;  and  his  knowledge  cannot  be  intended,  from  the  mere  fisct  of  the  subsequent  promise. 

If  the  holder  of  a  promissory  note  be  called  upon  by  the  endorser,  a(\er  the  note  has  become  due,  to 
prosecute  the  maker,  of  whom  the  amount  might  then  be  collected,  but  who,  afterwards,  becomes  in- 
solvent,  and  neglects  to  do  so,  this  does  not  discharge  the  endorser;  for,  although  in  the  nature  of  a 
surety,  he  is  answtonble  upon  an  mdcpendenl  contract,  and  it  is  his  duty  to  take  up  the  note  wiien  dis« 

134 


OP  THE  STATE  OF  NEW-YORK.  152 


merely  by  putting  a  letter  in  the  post-office,  directed  to  the  ^E'^'TSIq^ 
defendant^  when  he  resided  in  the  same  town  in  which  the  v^^^^^!,^-^ 
bonk  was  situated,)  being  insufficient,  one  of  the  plaintiff's  at- 
torneys testified,  that  previously  to  the  commencement  of  this 
suit,  the  defendant  called  on  the  witness  and  his  partner,  and- 
admitted  his  liability  on  the  note,  and  promised  to  pay  it ;  that 
the  defendant  proposed  to  pay  a  proportion  of  the  note  in  cash, 
and  the  balance,  by  an  approved  note,  or  notes ;  and  that  the 
proposition  was  acceded  to ;  that  the  defendant  n^lecting  to 
comply  with  it,  the  present  suit  was  commenced.  The  plain- 
tiff having  here  rested  his  cause,  the  defendant's  counsel  moved, 
that  the  plaintiff  should  produce  further  evidence,  or  be  non- 
suited, on  the  ground  that  it  did  not  appear,  that  when  the 
defendant  made  *  his  promise,  he  knew  that  he  was  discharged 
in  law,  by  the  insufficiency  of  the  notice.  The  judge,  however, 
overruled  the  objection,  and  put  the  defendant  upon  his  de- 
fence. 

Cuttmnghamy  the  maker  of  the  note,  was  then  offered  to 
prove  that  the  consideration  was  a  usurious  loan ;  but  the  evi- 
dence was  rejected.  It  was  proved,  that  the  plaintiff  had  ad- 
mitted that,  afler  the  note  fell  due,  he  had  been  requested  by 
the  defendant  to  prosecute  Cunningham,  which  *was  not  done ;  [  *  153  ] 
and  it  was  admitted,  that  if  Cunningham  had  then  been  prose- 
cuted, the  amount  of  the  note  could  have  been  recovered  of  . 
him. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  on  the  above  case. 

Bunner,  ibr  the  plaintiff,  contended,  that  the  promise  to  pay, 
was  an  admission,  on  the  part  of  the  defendant,  of  due  notice, 
or  a  waiver  of  it.  The  promise  was  made  about  a  year  after 
the  note  was  payable,  and  it  was  apparent  from  the  circum- 
stances, that  it  must  have  been  made  with  a  full  knowledge  of 
all  the  fiicts.  (Pierson  v.  Hooker,  3  Johns.  Rev.  68.  71.  Sir. 
1246.  note,  Bilbie  ▼.  Lumley,  2  East,  469.  Jjundie  v.  JRo&- 
trUan,  7  East,  231.  Stevens  y.  Lynch,  12  East,^  39.  MUcr 
V.  Hatkley^  5  Johns.  Rep.  385.  Duryee  v.  Dennison,  5  Johns. 
iiep.  248.     Hopes  v.  Alder,  6  Eagt,  16.  note.)  (a) 

fVisner,  contra,  insisted,  that  it  ought  to  be  shown,  that  the 
promise  to  pay  was  made  with  full  knowledge  of  the  fact  of  a 
want  of  a  regular  notice,  &c.    The  cases  of  Duryee  v.  Denr 

(«)  Id  GtMim  t.  C^ggtm,  (2  Camp.  If.  P.  R^.  168.)  Lord  Elknbormtgh  held, 
shat  in  an  attion  against  the  drawer  of  a  bill  of  exchange,  a  promise  by  the 
defendant  to  pay,  admitted  his  liability,  and  of  every  thing  necessary  to  make 
him  liable,  as  protest  of  non-payment,  and  notice  of  the  dishonor  of  the  bUl.  8o, 
m  Grauway  t.  Hmdley,  (4  Camp.  JV.  P.  Rep,  62.)  Lord  E.  held,  that  a  promise 
by  the  drawer  to  pay  was  sufficient  evidence  to  the  jury,  from  which  they  miffht  ' 

mier  the  facta  stated  in  the  declaration.  ofpreseiUnunJLy  protest,  and  notice.  See 
•Iso,  Jmua  V.  Margmn,  2  Camp.  JV.  P.  R.  474.  Taylcry.  Jomes,  lb.  105.  Wood  v. 
0^9011,  Stsrku's  AT.  P.  Rep.  dl7. 
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NEW-YORK,  nisotiy  Amtr  t.  Hockley,  Crain  v.  Colwett,  (8  Johns.  Rep.  384.) 

^^^l^y-^^  and  Agon  v.  M^Manus,  (11  JoAtw.  /lep.  1^.)  all  lay  down  the 

Trimbli     rule,  that  the  promise-  to  pay,  in  order  to  have  the  effect,  as 

Thorhe.      evidence  of  notice,  or  a  wiuver  of  it,  must  be  made  with  full 

knowledge  of  the  &ct.     And  this  is  not  matter  of  inference 

from  the   promise,  but  must  be  affirmatively  shown  by  the 

plaintiff. 

Again ;  the  defendant  requested  the  plaintiff  to  sue  the 
maker  of  the  note,  which  he  neglected  to  do,  for  more  than  a 
year,  and  the  maker,  afterwards,  became  insolvent.  An  en-* 
dorser  is  a  surety y  and  is  entitled  to  all  the  privileges  of  a  surety ; 
[  *  154  1  and  in  Pain  v.  Packard,  (13  Johns.  Rep.  174.)  this  *Court  de- 
cided, that  if  the  surety  requests  the  holder  or  obligee  to  sue 
the  principal,  and  he  neglects  to  do  so,  and  the  principal,  af- 
terwards, becomes  insolvent,  the  surety  is  exonerated. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
several  cases  of  Dttryee  v.  Dennison,  Miller  v.  Hackley,  (5 
Johns.  Rep,  248.  382.)  Crain  v.  Colwell,  (8  Johns.  Rep.  384.) 
and  Agon  v.  M^Manus,  (11  Johns.  Rep.  180.)  decide,  that  if 
an  endorser  of  a  bill  or  note,  who  has  not  had  regular  notice  of 
non-payment,  by  the  acceptor  or  maker,  with  fall  knowledge 
of  that  fact,  makes  a  subsequent  promise  to  pay,  it  is  a  waiver 
of  the  want  of  notice,  and  he  is  liable ;  but  it  must  be  shown 
by  the  plaintiff,  affirmatively  and  clearly,  that  the  defendant 
knew,  when  he  made  the  subsequent  promise,  that  he  had  not 
received  regular  notice.  The  Court  never  intended,  in  the 
various  cases  which  have  come  before  them,  on  this  point,  to 
leave  it  to  be  inferred  from  the  mere  fact  'of  the  subsequent 
promise,  that  regular  notice  had  been  given,  or  was  intended 
to  be  waived.  In  the  case  ofBeekman,  survivor  of  Walsh,  v. 
Connelly,  (a)  recently  before  us,  we  held,  that  the  proof  of  a 
promise  to  pay,  merely,  without  its  appearing,  also,  that  the 
party  knew  he  had  not  received  regular  notice,  did  not  dis- 

Eense  with  the  proof  of  regular  notice.  An  endorser  may  be- 
eve  that  due  notice  has  been  given,  inasmuch  as  notices  need 
not  be  personally  served,  and  under  an  ignorance  of  the  facts, 
consider  himself  liable  when  he  is  not.  It  is  no  hardship  on 
the  holder  of  a  bill  or  note,  to  require  of  him  proof  of  regular 
notice ;  but  if  a  party,  with  a  fall  knowledge  of  all  the  mcts, 
voluntarily  promises  to  pay,  and  waives  his  right  to  notice,  he 
will  be  held  to  his  promise. 

We  do  not  think  the  cas^-of  P/ztn  v.  Packard  applies;  for 
the  endorser,  though  in  the  nature  of  a  surety,  is  answerable 
upon  an  independent  contract,  and  it  is  his  duty  to  take  up 
the  bill  when  dishonored. 

Judgment  of  nonsuit 

(a)  Argued  in  January  Term,  1818,  but  not  reported. 
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NEW-YORK, 

Hay,  1819. 

*The  People  against  Reltea.  the  people 

Relyea. 

THIS  was  an  action  of  debt  on  a  recognizance  taken  under  An  order  of  nii- 
the  act  for  the  relief  of  cities  and  towns  from  the  maintenance  ?wo"juTttccs  o? 
of  bastard  children.  (Seas.  36.  c.  12.  1  K  JR.  L.  306.  1  the  j>eace,  un- 
R,  S.  642.  ^  6.)  The  defendant  pleaded  nil  debet,  with  a  no-  ^r^,J^oj{Z 
tice  of  special  matter,  intended  to  be  given  in  evidence.  The  »«*  <"»^  ^ow*» 
canse  was  tried  before  the  late  Chief  Justice,  at  the  JJbany  -^umJe^jtH'. 
drcuit,  in  April,  1818.  {«'•<'   c/«W/«i, 

It  appeared,  that  an  order  of  filiation  having  been  made,  12!^'  n.  r.  l, 
was,  afterwards,  by  the  consent  of  the  parties,  quashed  by  the  ^-A  v^-  .^ 
Court  of  Sessions,  and  that  then^  a  second  order,  which  was  dicid  ac^  uui 
the  one  set  forth  in  the  declaration,  was  made  by  two  Justices,  jj^iii*^"*^'"*j!2i 
which  second  order  recited,  that  the  previous  order  had  been  ^on  appeal. 
quashed,  by  consent,  that  a  new  order  might  be  made.  The  of'fiuSon^'h^ 
defendant,  who  was  the  putative  father,  contended,  that  the  been  made,  and 
recital  in  the  latter  order  was  not  admissible  in  evidence,  and  "u^shed^'^'b  * 
binding  on  him,  and  that  it  was  not  competent  for  two  Justices  consent  of  par^ 
out  of  sessions,  to  make  a  second  order,  after  the  first  had  ond'oiSwrnSt 
been  quashed.  The  Chief  Justice  decided,  that  parol  evidence  be  mad^rsec- 
was  inadmissible  to  contradict  the  facts  stated  in  the  last  or-  ^^  -^^^  out 
der,  and  that  the  same  was  conclusive,  as  long  as  it  remained  of^^iessiOTS,*^^ 
unreversed ;  and  the  jury  were  directed  to  find  a  verdict  for  the  !I*I*if"™^" 

_,,_,        '_,  J,^  ..  /.t        rH  mi        .  ^^^  "^  impcach- 

plaintifis,  subject  to  the  opmion  of  the  Court.  The  jury  ed  collaterally. 
then,  by  the  consent  of  parties^  assessed  the  damages  incurred  ^i^^  ^^f^ 
by  the  plaintiffs,  reserving  it  for  the  opinion  of  the  Court,  by  the  putative 
whether  this  was  a  case  for  the  assessment  of  damages,  or  SlST^had  ^n- 
whether  the  verdict  should  be  for  the  penalty  of  the  recogni-  dcrtheacisess. 

^«^^  r  J  ^         S6.  c.  12.  8.  4. 

I  R.  8.64a.  ^ 

Lush,  for  the  plaintiffs.  1.  The  order  of  the  Justices  was  thJMTs^lbS 
in  the  nature  of  an  adjudication,  or  judgment  of  a  Court  of  ©f  Ae  act  for 
competent  jurisdiction.  It  is,  therefore,  conclusive,  unless  ap-  ^r^^X^- 
pealed  from ;  for  it  can  only  be  got  rid  of  by  an  appeal.  Be-  «.£.  sis!  and* 
ing  an  adjudication  by  a  competent  Court,  it  cannot  be  tried  l^u^i°"*' ITpSS 
or  reversed  in  any  collateral  way.  An  order  unappealed  from,  is  such  recogni- 
conclusive  against  all  the  world.  {Burr.  *Seti.*  Cases,  658. 168.  [  *  J^^  ] 
192,  275.  551.  mOsworth  v.  Mead,  9  Johns.  Rep.  367.  Sweet  ^^^"^^ 
V.  Overseers  of  Clinton,  3  Johns.  Rep.  26.)  The  party  has  a  ^■*'^®^'*^* 
remedy  provided  for  him  by  the  statute,  that  is,  by  appeal ;  1^  for  S^***^ 


a 


and  if  he  does  not  choose  to  avml  himself  of  that  remedy,  he  mo^t  ©f  J^ 
cannot,  in  a  collateral  way,  be  aUowed  to  reverse  the  order.  Sloie^V  which 
If  ti^s  Court  could,  in  any  way,  try  the  question,  and  reverse  »JU  **j'®u^^C 
or  modify  the  order  of  the  Justices,  it  would  become  a  Court  is  not  merely  u 
of  Appeals;  but  the  jurisdiction  as  to  appeals  in  such  cases,  aianda^secw 
belongs  exclusively  to  the  Court  of  Sessions.  tw/K!!rvnci 

The  judgment  or  order  firom  which  an  appeal  is  given  by  the 
ftatute,   is  a  judgment  on  the  merits;  and  if  an  order  ite 
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'•^-YORK,  quashed  on  the  ground  of  ybrw,  by  consent,  it  is  not  a  case  for 
K.^.^^^.y-mi^  an  appeal,  but  the  Justices  must  make  a  new  original  order. 
The  Pbople  (Comyn^s  Dig.  Bastard.  (G.)     In  Mather  v.  Woody  (8  Johns. 
Rbltba.     ^P'  ^^'  ^^')  ^^  ^^  ^^^^>  ^^^  ^  conviction  under  the  act  to 
prevent  forciole  entries  and  detainers y  could  not  be  traversed ; 
for  the  Justice  had  jurisdiction  to  record  the  force,  and  to  con- 
vict, and  in  making  the  record,  he  acted  as  a  judge,  not  as  a 
nunisterial  officer. 

2.  Again;  the  plaintiff  are  entitled  to  judgment  for  the 
penalty.  The  act  for  the  amendment  of  the  law,  in  relation  to 
the  assessment  of  damages,  (sect.  6,  7.)  does  not  apply  to  this 
.case.  It  is  applicable  only  to  hand*  for  the  payment  of  money, 
or  the  performance  of  covenants.  A  band  is  not  a  re- 
eognizance. 

Footy  contra.  1.  Fr<Mn  the  fiicts  in  the  case,  it  is  to  be  in- 
tended, that  the  parties  came  regularly  before  the  Court  of 
Sessions,  by  appeal,  when  the  first  order  was  quashed.  If  so, 
a  second  order  could  not  be  made.  (^Comyn^s  Dig.  Bastardy 
(G.  2.)  Bulstr.  255.  Cro.  Car.  471.  I  Bums' s  Justice,  366. 
20  ed.)  On  an  appeal  under  the  18  Eliz.  c.  3.  from  which 
the  sections  of  our  act  ave  taken,  Bums  says,  that  where  the 
party  appeals  to  the  Sessions,  and  they  quash  or  alter,  or  con- 
firm the  order,  it  is  final.  It  is  true,  he  adds,  that  if  it  is 
quashed  for  want  of /arm,  it  is  as  no  order  at  all,  and,  there- 
fore, the  Justices  may  proceed  de  novo ;  but  he  cites  no  au- 
thority for  the  position.  By  the  12th  section  of  the  act,  (I  N. 
f  *  167  ]  R,  L.  310.  1  R.  S.  648.)  on  hearing  of  ^peab  •under  it,  the 
Sessions  are  to  b^^  de  novoy  and  require  the  person  who  ob- 
tained the  order  in  his  favor,  to  support  it  by  evidence. 

If  the  Sessions  had  no  jurisdiction,  the  consent  of  the  par- 
ties could  not  give  it.  It  is  not  denied,  that  if  the  order  was 
quashed  for  any  thing  but  mere  form,  it  was  final  and  conclu- 
sive. The  legal  intendment  is,  that  the  decision  was  on  the 
merits ;  and  it  is  for  the  plaintiffs  to  show,  that  it  was  for  form 
only,  so  as  to  establish  the  validity  of  the  second  order.  We 
contend,  that  the  second  order  was  void,  and  if  so,  there  was 
no  occasion  to  appeal  firom  it ;  though  if  merely  voidable,  the 
party  must  appeal  to  get  rid  of  it  The  recital  in  the  second 
order  is  not  evidence  of  the  facts  stated.     {PhilUps's  JEv.  358.) 

2.  This  suit  comes  within  the  fidr  construction  of  the  7th 
section  of  the  act  for  the  amendment  of  the  law,  &c.  which 
allows  breaches  to  be  assigned,  and  damages  assessed,  where 
the  suit  is  for  a  penalty,  for  the  non-performance  of  covenants, 
or  any  condition  other  than  the  payment  of  money. 

Spencsr,  Ch.  J.,  delivered  the  opinion  of  the  Court.    Two 
questions  arise  ia  this  case:  1.  Is  the  second  order  void,  the 
first  appearing  to  have  been  quashed  in  the  Sessions,  by  con- 
sent ?    2d.  Ou^t  the  damages  to  have  been  assessed  ? 
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There  cslh  be  no  doubt,  but  that  an  order  of  two  Justices,  ^E^'X?,^ 
in  the  cases  arising  under  the  act  for  the  relief  of  cities  and  s^^^^n^^-^^Jx 
towns  from  the  maintenance  of  bastard  children,  cannot   be  Turn  Pxopu 
impeached  by  parol  evidence,  unless  in  the  mode  pointed  out      rc^tsa. 
in  the  statute  itself,  or  on  appeal  to  the  Sessions,  and  the  hear- 
ing thereof.     An  order  is  in  the  nature  of  a  judgment,  and  if 
the  Justices  who  make  it  have  jurisdiction,  it  is  so  far  conclu* 
sive,  that,  unappealed  from,  it  is  final  and  binding.     In  the 
case  of  Mather  v.  Hoody  (8  Johns. ^  Rep.  44.)  we  held,  that  a 
conviction   made  by  one  Justice,  under  the  act   to   prevent 
forcible  entries  and  detainers,  could  not  be  traversed,  and  that 
when  tlie  record  shows  that  the  Justice  had  jurisdiction,  and 
proceeded  regularly,  it  was  conclusive,  for,  that  the  Justice  in 
making  it,  acted  not  as  a  ministerial  officer,  but  as  a  Judge. 

♦The  order  of  the  Justices  is  the  appropriate  record  of  tlieir      [  *  1 58  J 
proceedings ;  the  act  is  a  judicial  one,  and  is  not  to  be  im- 
peached collaterally.     Had  the  Justices  jurisdiction  to  make 
the  second  order  ?     The  only  circumstance  to  impeach  their 

{'urisdiction,  is  the  statement  that  the  first  order  was  quashed, 
}y  consent,  in  order  that  a  new  one  might  be  made ;  if  the 
defendant  would  take  advantage  of  the  fact  that  there  had 
been  a  former  order,  he  must  take  it  with  the  qualification ; 
and  then  it  appears,  that  it  was  not  quashed,  on  its  merits ; 
and  if  it  was  merely  set  aside,  by  consent,  for  informality,  it 
cannot  be  pretended,  that  that  would  absolve  the  putative  father, 
or  preclude  the  Justices  from  making  another  order. 

This  is  not  a  case  requiring  the  assessment  of  damages. 
The  5th  section  of  the  act  referred  to,  (1  N.  R.  L.  303.  See 
1  R.  S,  651.  <^  46.)  provides,  that  if  any  recognizance  concern- 
ing bastardy,  shall  become  forfeited,  the  Court  of  Sessions  shall 
direct  the  clerk  to  prosecute  a  suit  thereon,  and  the  money, 
when  recovered,  shall  be  paid  to  the  overseers  of  the '  poor,  of 
the  town  for  whose  indemnification  it  was  taken,  to  be  applied 
to  the  relief  of  the  poor  thereof;  with  authority  to  the  Court 
to  order  the  clerk  to  compound  for  the  penalty  in  such  manner, 
and  upon  such  terms,  as  the  Court  shall  judge  proper. 

This  evidently  shows,  that  it  was  not  the  sense,  or  intention 
of  the  legislature,  that  any  thing  less  than  the  penalty  should 
be  recovered.  This  was  intend^  as  a  fund  for  the  support  of 
the  poor,  particularly  of  the  bastard  child,  in  relation  to  which 
the  order  was  made.  Any  other  construction  would  involve 
an  absurdity,  for  these  orders  require  a  sum  to  be  paid  for  the 
weekly  support  of  the  bastard,  and  it  cannot  be  supposed,  that 
the  penalty  is  to  stand  as  a  security,  and  that  on  every  de&ult, 
a  new  proceeding  was  to  be  instituted.  This  case  is  not  within 
the  provisions  of  the  7th  sec.  c£  the  act  for  the  amendment  of 
the  law,  (1  N.  R.  L.  518.)  for  this  is  not  a  bond  within  the 
-neaning  of  that  act. 

Judgment  for  the  plaintiff,  for  the  amount  of  the  recognizanoe. 
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NEW-YORK, 
May,  1819. 

prmcott  *Clarissa  Prescott  agatfist  De  Forest. 

Dk  Forest. 

Where  a  person      IN  ERROR^  OR  Certiorari  to  a  Justice's  Court. 

h^  fST*  a      '^^^^  ^^  *^  action  of  trover,  brought  in  the  Court  below,  by 

vewAets  oat  to  the  plaintiff  in  error,  against  the  defendant  in  error.     The  ma- 

tf ihe^hoMc'for  ^®"^  ^^^  ^^  ^^  ^^^^^  ^'®  ^  follows :  on  the  1st  of  February f 
ftie  whole  year,  1817,  Stewart  leased  a  house  in  Pearl  Street,  in  the  city  of 
tS^So^i^  iVew-rorfc,  to  Samuel  Satierlee,  for  one  year,  from  the  1st  of 
«ieut  to  that  May,  1817 ;  Satterlec  then  leased  part  of  the  house,  retaining 
SSS*5iis*'i!Mwe"  ^^  fr^"^  F^  ^  ^  store,  to  the  plaintiff,  for  the  annual  ren« 
for  rent,  in  ar-  of  1,000  doUars,  payable  quarterly,  for  the  same  term  at  which 
h3breSe*"S^  he  had  taken  it.  On  the  1st  of  February,  1818,  Satterlee  ob 
ration  of  the  taiucd  a  ucw  lease  of  the  house,  for  a  year  from  the  first  day 
mSlh^dT  of  the  ensuing  May.  On  the  2d  of  March,  1818,  the  plain- 
tress,  lie  hired  tiff  having  Only  paid  Satterlee  32  dollars  of  her  rent,  he  dis- 
another"*yearv  t"""®^  ^^^  goods,  upon  the  premises,  and  sold  them  at  public 
and  aiUiougii  auction,  in  due  form  of  law.  The  defendant  was  a  purchaser 
iom*fcT*iessor8  ^^  scvcral  articles  of  furniture  at  this  sale,  and  there  had  been 
niho  had  no  re-  a  demand  and  refusal  of  them  before  suit  brought. 
to^i2°hcppeml  It  was  proved,  that  the  plaintiff  had  said,  that  Satterlee  had 
ises,todisirain.  a  right  to  distniin  her  goods  for  the  rent,  and  expressed  grati- 
d^'nhyZ^on  ^^de  for  his  forbearance ;  but  at  the  time  of  the  demise  from 
foribereiii.  Satterlee  to  her,  nothing  was  said  as  to  the  right  to  distrain, 
havin/  no^re^  and  there  was  no  agreement  that  he  should  have  that  right, 
versioniy  in-  It  was  also  proved  by  two  constables,  and  another  witneps, 
J^'his  leiwu"  that  they  had  each  known  one  instance  in  the  city  of  New-  York^ 
and  sell  his  in  virhich  the  party  distraining  for  rent,  had  no  reversionary  in 
fi^r  a^  such  tercst  in  the  leased  premises,  and  that  no  objection  was  taken 
tale  acquires  no  on  that  accouut.  The  plai&tiff  objected  to  all  evidence  of 
Sem^'^and  the  this  kind/  but  the  objection  was  overruled.  A  verdict  and 
tenant  «  may  judgment  Were  taken  tor  the  defendant  below., 

maintain  trover  ^      *^ 
against  him. 

Platt,  J.,  delivered  the  opinion  of  the  Court,  The  lease 
from  Satterlee  to  the  plaintiff,  for  a  part  of  the  house,  for  the 
[  •  160  ]  whole  term,  must  be  deemed  an  assignment,  and  not  *an  un- 
derletting. There  was  no  privity  of  estate  between  the  plaintiff 
and  Satterlee,  but  a  privity  of  contract  merely.  The  plaintiff 
did  not  hold  as  tenant  to  Satterlee,  but  as  tenant  to  Stewart, 
the  original  lessor  and  revertioner.  The  right  of  distress  is 
incident  to,  and  inseparable  from,  the  reversion  ;  under  such  an 
assignment  of  the  whole  term,  Stewart  had  a  right  to  distrain 
on  the  assignee,  and  a  double  right  of  distress  cannot  exist  m 
Satterlee,  and  in  Stewart,  unless  there  was  an  express  agree- 
ment for  that  purpose  between  the  assignee  and  Satterlee, 
Stewart,  by  reason  of  the  privity  of  contract  and  estate,  may 
sue  the  plaintiff,  or  distrain  her  goods,  for  the  rent  due  to  him ; 
but  Satterlee,  having  a  privity  of  contract  only,  without  privity 
of  estate,  and  without  express  power  to  distrain,  can  only  sue 
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agon  the  contract     {Wood/all  L.  fy  T.  285,  286.  196.     2  newyork, 
mU.  375.    1  Term  Rep.  441.)     There  is  no  difference,  in  this  0^^:^-^ 
respect,  between  an  assignment  of  the  whole  of  the  demised      Bowev 
premises,  or  a  lease  or  assignment  of  the  whole  term,  in  a  part      pj-Ri,. 
of  the  premises.     Nor  can  the  second  lease  to  Saiicrlee^  for 
the  year  ensuing,  that  is,  from  the  1st  of  May,  1818,  to  the  Ist 
of  May,  1819,  make  any  difference  in  the  case.     That  was  a 
lease  to  conmience  infaturo,  and  cannot  operate  as  an  assign- 
ment of  the  reversion,  which  still  remained  in  Stewart.     By 
granting,  on  the  1st  of  February,  the  new  lease  to  commence 
on  the  1st  of  May  following,  Stewart  did  not  transfer,  or  lose, 
his  right  of  distraining  for  the  rent,  under  the  old  lease.     And 
whether  the  new  lease  for  the  ensuing  year  was  granted  to 
Saiterhe  or  a  stranger,  could  make  no  difference  in  the  rights 
of  the  parties,  in  relation  to  the  first  lease. 

The  plaintiff's  declaration,  that  Saiterhe  had  a  right  to  dis- 
train, must  be  ascribed  to  her  ignorance  of  her  legal  rights, 
and  cannot  vary  the  rule  of  law.  The  evidence  of  custom  in 
NeiV'  York  was  futile,  and  ought  not  to  have  been  received. 
The  witnesses,  on  that  point,  failed  to  prove  any  custom  in 
regard  to  distress  for  rent  in  such  cases ;  but  if  they  had  proved 
it,  we  cannot  allow  any  custom  in  this  state,  to  control  the 
general  rules  of  the  common  law.  Where  a  custom  is  of  such 
antiquity,  tliat  we  cannot  trace  its  origin,  it  is  co-eval  with  the 
common  law  itself;  and  then  it  *forms  an  exception  to  the  [*  161 1 
general  rule ;  because,  there  is  ground  to  presume  that  they 
are  of  equal  authority,  and  that  the  same  power  which  estab- 
lished the  rule,  also  made  the  exception.  If  Saiterhe  had  no 
right  to  distrain  and  sell  the  goods,  it  necessarily  follows,  that 
the  defendant,  though  a  bona  fide  purchaser  for  valuable  con- 
sideration, acquired  no  title.  It  was  an  unauthorized  sale,  and 
transferred  no  right.  I  am,  therefore,  of  opinion,  that  the 
judgment  ought  to  be  reversed. 

Judgment  reversed. 


BovTEN  against  Ferne. 

IN  ERROR,  on  certiorari  to  a  Justice's  Court  ^^ »  ^'^ 

The  defendant  in  error  brought  an  action  in  the  Court  below,  Uce's  Court,  the 
against  the  plaintiff  in  error.  The  summons  was  issued  in  iolETroierac? 
trespass ;  but  the  plaintiff  below,  the  defendant  in  error,  de-  merely  on  the 
clared  for  a  bridle,  which  had  been  taken  out  of  his  possession,  JJJ^^^^'U 
and  was  found  in  the  possession  of  the  defendant  below,  and  one  form  of  ae- 
which  bad  been  demanded  by  the  plaintiff,  but  the  defendant  pgSiuff^ecw! 
refused  to  deliver  the  same  to  the  plaintiff,  and  converted  it  to  ed  in  another^ 
his  own  use.  The  defendant  objected  to  the  proceedings,  on  j^u?n^*ia^^ 
the  ground  that  the  summons  was  in  trespass,  and  the  declara-  en  intimcinthe 
tioa  in  trespass  on  the  case,  and,  therefore,  there  was  a.  van-  ^Td  overnScT' 
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NEW- YORK,  ancc ;  but  the  Justice  overruled  the  objection.     The  defendant 
y^,,^!^^^...^  then  pleaded  the  general  issue,  and  after  an  adjf^urnment,  the 

FosoATK      cause  wafl  tried  before  a  jury,  and  a  verdict  found  for  the  plain- 

Mahoh.      *iff  below. 

Per  Curiam.  The  verdict  and  judgment  on  the  merits  are 
altogether  with  the  plaintiff  below.  Strict  justice  has  been 
done ;  and  the  only  question  is,  whether  the  judgment  must  be 
reversed  for  the  variance  between  the  summons  and  the  decla* 
ration.  By  the  17th  section  of  the  act  for  the  recovery  of  dcbUt 
I  •  162  ]  to  the  valtu  of  twenty-five  dollars,  it  is  provided,  *that  on  a  cer* 
tiorariy  this  Court  shall  proceed,  and  give  judgment,  as  the 
very  right  of  the  case  may  appear,  without  regarding  any  im- 
perfection, omission,  oi*  defect  in  the  proceedings,  before  the 
Court  below,  in  mere  matters  of  form.  The  variance  between 
the  process  and  declaration  was  a  mere  matter  of  form ;  tlie 
very  right  of  the  cause  is  clearly  with  the  defendant  in  error, 
and  the  judgment  must,  therefore,  be  affirmed.  (10  Johns. 
Rep.  240.) 

Judgment  affirmed. 


FosGATE  against  Mahon,  Sheriffs  ^c. 

iw/lwuS'^an  THIS  was  an  action  of  trover,  brought  against  the  defendant, 
attachment  un-  as  sheriff  of  the  county  of  Herkimer.  The  cause  was  tried 
tSi^  """UZ  ^^^^^  Mr.  J.  Piatt,  at  the  Herkimer  circuit,  in  June,  1818. 
^KondS^and  An  attachment  was  issued  under  the  act  respecting  absent 
t^iic!'Z[  ^^^  absconding  debtors,  on  the  6th  of  December,  1816,  against 
\  n.'r,l,\61.  one  Andrew  Clark,  at  the  instance  of  the  plaintiff,  for  a  debt 
if  jmiy^ittnv  ^^  ^'^"^  ^^  dollars.  While  the  defendant's  deputy  was  levy- 
time,  before  ing  upon  the  goods  of  A,  Clark,  William  Clark,  who  appears, 
Sobu^  STcon-  ^^  ^^^  testimony,  to  have  had  authority  to  arrange,  and  make 
«nue  tde  pro-  a  Settlement  of  the  debt,  and  who  acted,  on  this  occasion,  as 
SSSvf '  mSI^  ^^  ^^^^  ^f  -^-  Clark,  by  agreement  with  the  plaintiff,  deliv- 
raction  from  the  crcd  to  him  the  goods  levied  upon,  in  part  satisfaction  of  the 
fc^reMivw  the  ^^^^>  ^^^  ^^®  plaintiff  actually  removed  them  to  his  own  house, 
roods  which  The  deputy  was,  also,  at  the  same  time,  directed  by  the  plain- 
Won'^irsaS-  ^^'  *"*^  ^^  attorney,  to  proceed  no  further  in  the  execution  of 
lactUm'  of  hit  the  attachment  On  the  24th  of  December,  another  attachment 
em  mT  mwl  ^^  issued  at  the  suit  of  other  creditors  of  A.  Clark,  and  the 
ei7,  an<r  he  goods  in  question  were  levied  upon  by  the  same  deputy  who 
M*^act?OTrSr  "^  executed  the  former  attachment,  and  taken  out  of  the 
<he  seizura  of  possession  of  the  plaintiff. 

M^16dT  *  ^^^  ^^  charged  the  jury,  that  the  plaintiff  might  legally, 
^Ij^^^^q^^^  ^  at  that  stage  of  the  proceedings,  suppress,  or  discontinue  the 
S^ent  at  the  attachment,  as  it  was  then  a  mere  personal  proceeding  for  his 
^^^^^  ^^^  own  benefit ;  thai  if  they  believed  that  the  transaction  was  fiur 
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and  bona  fide,  and  that  fV.  Clark  had  aathority  to  make  the  new-york, 
arrangeroent,  the  property  of  the  goods  was  vested  in  the  s^!!^l^J^^^ 
plaintiff,  and  the  defendant's  deputy  had  no  authority  to  seize      Fosg^ta 
them.     The  jury,  accordingly,  found  a  verdict  for  the  plaintiff,       mahon 
wiiicfa  the  defendant  now  moved  to  set  aside. 

N.  fVilKamSy  for  the  defendant,  contended,  that  the  goods, 
when  seized  by  the  sheriff  under  the  attachment,  were  in  the  cus- 
tody of  the  law,  for  the  benefit  of  all  the  creditors  of  the  ab- 
sconding debtor ;  and  it  was  his  duty,  if  the  creditors  request- 
ed it,  to  keep  the  goods.  The  statute  ought,  in  this  respect, 
to  have  a  liberal  construction ;  its  object  being  to  place  all  the 
creditors  on  an  equal  footing,  and  prevent  an  unjust  preference 
being  given  by  the  insolvent  debtor.  That  this  is  the  poli- 
cy of  the  act  is  manifest  from  its  provisions.  (1  JV.  /{.  L. 
167.  sess.  24.  ch.  49.  s.  5,  6.  10.  17.  2  R.  S.  3.)  The  act 
proceeds  on  the  principle  of  the  bankrupt  law ;  (Matter  of 
n/tKxnhyy  1  Johns.  Cases,  137.  MLeany.  Rankin  fy  Heyer's 
Johns.  Rep,  369.)  and  the  cases  decided  under  that  law  will  show 
what  ought  to  be  the  construction  of  the  act,  and,  by  analogy, 
how  to  apply  the  proper  principle.  (1  Vesey,  jun.  158.  2 
Vesey,  jun.  67.  1  Atk.  67.  1  Burr.  20.  1  P.  tVms.  92.  736. 
1  Wm.  BL  67,  68.  1  Cook's  Bank.  Law,  95.  97.)  The 
individual  creditor  has  no  power  to  suppress  or  supersede  the 
attachment,  af\er  the  property  of  the  debtor  has  been  seized, 
without  the  consent  of  all  tlie  creditors. 

Ford,  contra.  The  proceeding  under  the  statute,  previous 
to  the  appointment  of  the  trustees,  is  for  the  benefit  of  the 
individual  creditor  who  sues  out  the  attachment ;  and  if  the 
debt  is  paid  or  settled  before  trustees  are  appointed,  the  creditor 
may  discontinue  the  proceedings ;  or  the  debtor  may  on  giving 
security  to  afq)ear,  and  plead  to  the  action  of  such  creditor,  obtain 
a  supersedeas  to  the  warrant  of  attachment.  (Act,  sess.  24.  ch. 
49.  s.  7.  21.)  If,  then,  the  absent  *or  absconding  debtor  may,  [  •  164  J 
through  his  agent,  on  giving  bail  or  security,  have  all  the  pro- 
ceedings superseded,  why  may  not  the  warrant  be  superseded, 
by  a  pa]rment  of  the  debt?  The  cases  of  MKinley,  and 
MLean  v.  Rankin,  are  in  favor  of  this  construction  of  the  act. 

There  is  no  analogy  between  the  proceedings  of  this  act  and 
the  bankrupt  law  of  England,  or  the  late  bankrupt  act  of  the 
United  States.  Before  the  appointment  of  trustees,  no  person, 
but  the  individual  creditor  who  sues  out  the  warrant,  has  any 
interest  in,  or  control  over,  the  proceedings.  As  the  debtor, 
being  beyond  the  reach  of  process,  could  not  be  arrested,  there 
was  no  way  for  the  creditor  to  compel  a  payment  of  his  debt, 
but  by  attachment  under  this  act. 

WiUiams,  in  reply,  said,  that  the  creditor  should  have  applied 
to  a  judge  for  a  supersedeas,  and  not  put  the  attachment  in  his 
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" JW-YORK,  pocket,  or  withdrawn  it  from  the  sheriff,  at  his  own  pleasure, 

y^^i^^'m^  after  having  used  it  for  his  own  benefit.  Ought  a  single  creditoi 

FosoATx  to  be  allowed  to  raven  up  all  the  property  of  the  debtor  in 

MaLW  this  way? 

Spencer,  Ch.  J. ,  delivered  the  opinion  of  the  Court.  This  case 
depends  entirely  on  the  question,  whether  a  creditor,  who  has 
procured  an  attachment  to  be  issued  under  the  act  for  giving 
relief  against  absconding  and  absent  debtors,  has  a  right,  by 
his  own  act,  to  supersede  it,  or  not. 

The  only  cases  which  have  occurred  in  this  Court,  giving  a 
construction  to  the  statute,  on  the  question  now  raised,  are 
those  of  MKinley,  (1  Johns.  Cases,  137.)  and  M'Lccn  v. 
Rankin,  (3  Johns.  Rep.  369.)  neither  of  which  expressly  de- 
cide the  point.  As  far  as  they  go,  they  seem  to  take  it  for 
granted,  that  the  creditor  who  sues  out  the  attachment  may 
supersede  it ;  nor  can  we  derive  any  light  from  the  English 
bankrupt  law,  the  provisions  in  the  two  systems  being  altogether 
dissimilar.  The  act  itself  must  be  resorted  to,  to  furni^^h  the 
construction.  The  attachment  here  was  directed  to  be  with- 
drawn, which  was  actually  done,  upon  its  being  served*,  and 
before  any  return  or  other  proceeding  was  had  under  it.  It 
appears  to  me,  that  the  21st  section  of  the  act  is  decisive.  It 
[  ♦  165  ]  authorizes  a  supersedeas,  if  the  debtor  *shall,  before  the  appoint- 
ment of  trustees,  give*  such  security  as  the  Judge  shall  approve, 
to  the  creditor  at  whose  instance  the  warrant  issued,  to  appear 
and  plead  to  any  action  to  be  brought  within  six  months  against 
him  by  such  creditor,  and  to  pay  such  sum  as  may  be  recovered 
in  such  action. 

Evidently,  this  provision  shows,  that  until  trustees  are 
appointed,  the  remedy  belongs  to  the  individual  creditor  who 
sued  out  the  attachment,  and  that  it  was  intended  that  he 
should  gain  a  preference,  if  the  debtor  chose  to  give  it.  And 
why  may  not  the  debtor,  if  he  has  no  defence,  pay  the  debt, 
without  a  trial,  and  thus  do  directly,  what  the  act  authorizes 
circuitously  ?  I  perceive  no  solid  objection  to  this,  and  none 
of  the  other  provisions  of  the  act  affect  the  construction  given 
to  the  31st  section. 

It  was  admitted,  that  if  the  first  attachment  was  out  of  the 
way,  the  second  had  no  influence  in  the  cause. 

Judgment  for  the  plaintiff. 
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May,  1819. 

Livingston  &  Tracy  against  M*Inlay. 

Austin  &  Andrews  against  The  Same. 

AN  execution  had  been  issued  in  the  cause  first  above  men-  A  judgment  hj 

tioned,  on  which  the  sheriff  was  directed  to  levy  1,653  dollars  fh^ll^^'m^ 

and  91  cents ;  and  in  the  second  cause,  for  289  dollars   and  be  entered  up 

53  cents.     The  sheriff  levied  on  the  first-mentioned  execution,  SjJe*  ami^  also 

1,322  dollars  and  49  cents,  and  had  paid  over  to  the  plaintiffs,  »>  security  for 

L.  gf  T.,  966  dollars  and  17  cents,  and  held  the  residue,  to  be  [rufc^defcnd! 

paid  to  either  of  the  above  parties,  plaintiffs,  as  should  be  ad-  ^^}  .  &"<>  the 

judged  to  be  entitled  to  receive  the  money.     The  affidavit  of  JoUeci^by  mc^ 

Tracy  stated,  that  the  judgment  was  entered  up,  on  a  bond  cuiion,  Dotouir 

for  4,000  dollars,  conditioned  to  pay  2,000  dollars,  and  that  the  ^""^  Jf^^le 
defendant  was  *actually  indebted  to  L,  ^    T.,  at  the  time       [  *  166  ] 

the  judgment  was  entered  up,  in  the  sum  of  1,118  dollars,  *™»«  ^^  judjr. 

for  money  lent,  and  that  it  was  agreed  between  the  plaintiff  and  dlred^bLt'uie 

defendant,  that  further  advances  should  be  made  to  the  defend-  amount  subse- 

ant ;  and   the  plaintiffs,   accordingly,  gave   the   defendant  a  23*^ "o^UiJ^e" 
memorandum  in  writing,  that  no  execution  should  issue  for  5!f***?*'P"*J|J*'" 

more  than  was  actually  due  ;  and  L.  if  T.  afterwards  lent  the  does  not  exceed 

defendant  the  further  sum  of  350  dollars.    And  that,  afterwards,  ijj^  ^'**JJ^*^^°'>  ^ 

the  Court,  on  an  application  for  that  purpose,  ordered  305  which  the  jodg^ 

dollars  to  be  deducted  from  the  amount  of  the  bond.  >"<^* "  P^en. 

P.  W.  Radcliffy  for  the  plaintiffs  in  the  second  cause,  now 
moved,  that  the  sum  of  three  hundred  and  fifty  dollars  be  de- 
ducted from  the  amount  to  be  levied  on  the  execution  in  the 
first  cause.  He  contended,  that  a  judgment  of  the  Court 
could  never  be  used  by  the  plaintiff  to  collect  any  debt  or 
demand  arising  subsequently,  and  which  was  not  included  in 
the  judgment  at  the  time  it  was  rendered.  (Bergen  v.  Bergen^ 
2  Caines'  Rep,  256.  Nichols  v.  Hewii,  4  Johns.  Rep,  423.) 
In  Watson  v.  Fuller,  (6  Johns.  Rep.  283.)  where  the  plaintiff 
wished  to  levy  the  interest  which  had  accrued  since  the  judg- 
ment, the  Court  set  aside  the  execution.  Kent,  Ch.  J.,  said, 
^^  the  strong  objection  to  the  practice  is,  that  it  is  allowing  a 
party  to  carve  for  himself,  and  to  collect,  under  the  coercion 
of  process,  more  than  was  authorized  or  intended  by  the  judg- 
ment of  the  Court  It  is  liable  to  infinite  abuse."  "  Though 
a  demand  be  ever  so  just,  a  party  ought  not  to  be  permitted  to 
coerce  payment,  without  the  sanction  of  judicial  authority." 
''The  party  must  not  mask  and  collect,  under  an  execution, 
any  more  ^an  was  awarded  by  the  judgment." 

M.  S.  Wilkinsy  contra,  said,  that  in  the  cases  cited,  the  sums 
attempted  to  be  levied  were  beyond  the  condition  of  the  bond ; 
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"EW-VORK,  and  the  Court  decided,  onlv,  that  no  more  than  the  amouol 

K^^^.'-^tiy  ^f  ^^®  judgment  and  costs  could,  be  levied  on  the  execution 

Jacksov      Here  the  sum  attempted  to  be  levied  is  much  less  than  thi 

OivKjr.       condition  of  the  bond  on  which  the  judgment  was  entered 

Besides,  the  parties  bad  agreed,  that  the  judgment  should  cove 

further  advances. 

I  *  167  ]  *RadcKff,  in  reply,  said,  that  it  was  immaterial  what  was  the 

condition  of  the  bond,  or  what  was  the  agreement  of  the  par- 
ties. The  true  amount,  or  debt  due,  at  the  time  of  the 
{'udgment,  was  1,118  dollars  only,  and  no  more  could  be  col- 
ected  under  the  judgment.  The  observations  of  Kent,  Ch.  J., 
in  Wataon  v.  Fuller,  were  applicable  to  this  case,  and  conclusive 
against  the  practice. 

Per  Curiam.  It  was  part  of  the  original  agreement  at  the 
time  the  judgment  was  entered,  that  it  should  be  a  security  for 
future  advances,  beyond  the  amount  then  actually  due  to  the 
plaintiffs.  We  see  no  solid  objection  to  this,  any  more  than 
to  a  mortgage  being  held  as  security  for  future  advances  ;  so 
for,  at  least,  as  the  amount  of  the  condition  of  the  bond.  If 
the  amount  of  the  advances,  or  responsibilities,  exceeded  the 
condition  of  the  bond,  it  would  present  a  different  question. 
Under  the  chrcumstances  of  this  case,  we  think  the  motion 
ought  not  to  be  granted. 

Motion  deniedL 


Jackson,  ex  dem.  Coopee  and  Wife,  agmnst  Given. 

A  **j"  *^foHow'  THIS  was  an  action  of  ejectment  brought  to  recover  two 

UfT  dause°:  """i  sevcuth  parts  ol  a  lot  of  land,  lying  in  the  town  of  FishkiU,  in 

wui.  an.1  posi.  the  couuty  of  Dutchess.     The  cause  was  tried  before  Mr.  J. 

cxrcuiorsjMjre!.  V^n  Ness,  at  the  Dutchess  circuit,  in  April ^  1819. 

I  *  168  ]  *Mary  Cooper,  one  of  the  lessors  of  the  plaintiff,  and  the 

aHcr  named,  or  ^.[fe  of  the  Other  lessor,  claimed  title  to  one  seventh  of  the 

rhYm,  to  sell  all  premises  in  question,  as  one  of  the  children  and  heirs  of  t/fa^ 

reai^^^aSd '  ****r-  ^*^  Coopcr,  the  elder,  and  to  another  seventh  part,  as  t!;e  de- 

J^nai,'"whau^o-  viscc  of  her  brother  Obadiah  Cooper,  the  younger.     O.  G/i/tr, 

ever,"  and  then 
directed        the 

proceeds  to  be  eqaa}lv  divided  amonir  bis  children,  and  appointed  bis  wife,  two  of  bis  fons,  and  his  !?on-ia- 
law,  his  executrix  and  executors,  the  two  sons  having  an  interest  in  their  own  right,  and  the  soinin-law,  in 
rijcht  of  his  wife,  as  legntees,  in  equal  portions,  of  the  (irocceds  of  such  sale.  AUer  \hv  jlcalh  of  i1k>  oihers, 
tlie  sole  sur\-iving  exectitor  sold  and  conveyed  the  rral  estate  of  the  testator.  Held,  tbot  the  power  was 
well  executed,  even,  as  it  seems,  at  common  law,  it  bciqg  the  express  intention  of  ilie  testator,  that  the 
laud  should  be  solo,  at  all  events;  and  the  executor  taking,  unaer  the  will,  a  part  of  the  proceeds,  the 
power  was  coupled  with  an  interest,  which  survived :  but  it  was  certainly  good  under  the  act.  (sess.  sft.  e. 
».  s.  11.  1  N.R.L,  366.  statute  21  H.  8.  c.  4.  2  R.  S,  109.  $  65.)  wliidi  couirols  the  restriction  or 
limitation  in  the  power,  that  it  shall  be  cxecute<l  bv  two  of  the  executors  j  the  of»j<rrt  of  the  statute  lieii^  to 
jpve  effect  to  powors,  where  the  tesUUor  had  used  words  of  restriction,  which  would  otherwise  defeat  the 
mtent,  and  to  prevent  the  failure  of  a  trust,  for  want  of  a  trustee,  and  the  necessity  of  rosortiiiF  to  Chance* 
ry  for  the  appointment  of  one. 
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the  elder,  diod  seised  of  the  premises  in  1776,  leaving  eight  ^Say  ^ibw*"' 
children,  and  a  widow,  Either  Cooper^  having  previously  maide 
a  will,  dated  the  13th  o(  September,  1774,  by  which,  after  cer- 
tain specific  legacies,  he  gave  and  bequeathed  to  his  wife  the 
income  of  all  his  estate,  both  real  and  personal,  for  her  nmin- 
tenance,  and  the  bringing  up  and  educating  his  children,  as 
long  as  she  should  remain  his  widow,  and  no  longer ;  and  if 
she  should  re-marry  or  die,  he  then  positively  willed,  and  or- 
dered his  executors,  or  any  two  of  them,  to  sell  and  dispose  of 
all  his  estate,  both  real  and  personal,  whatsoever  and  whereso- 
ever, and  the  money  to  be  put  out  at  interest,  for  the  use  of 
his  children ;  so  much  of  the  interest  as  should  be  necessary 
lor  the  bringing  up  and  educating  his  children,  to  be  applied 
to  that  use,  and  the  surplus,  if  any,  to  be  added  to  his  estate, 
and  to  be  considered  and  reckoned  as  part  of  the  same.  The 
will,  also,  contained  the  following  clause  : 

"  /r?»!.  I  will,  and  positively  order  my  executors  hereafter 
named,  or  any  two  of  them,  upon  my  said  wife  E  therms  re- 
marrying or  dying,  to  sell  all  my  estate,  both  real  and  personal, 
whatsoever,  and  wheresoever,  and  the.  money  to  be  dispased 
of  in  the  following  manner ;"  that  is,  after  taking  out  certain 
legacies  before  mentioned,  one  eighth  part  of  the  residue  ti 
each  of  his  eight  children ;  **  and  if  any  one  or  more  of  my 
above-mentioned  children  should  die  without  issue,  or  before 
they  arrive  to  the  age  of  twenty-one  years,  that  then,  his,  her, 
or  theu"  part  or  parts,  share  or  shares,  shall  be  equally  divided 
among  my  said  children,  or  their  heirs  or  assigns  that  may  sur- 
vive." The  testator  then  appointed  his  wife,  and  ObaJiah 
C)opcr^  the  younger,  and  Jacobus  Cooper,  two  of  his  sons,  and 
John  Dubois,  the  husband  of  one  of  tlie  testator's  daughters, 
his  executrix  and  executors. 

The  widow  of  the  testator  died  in  1789,  Dubois  having  pre- 
viously died,  neither  of  them  having  qualified  as  executors. 
On  the  29th  of  April,  1793,  O.  Cooper,  the  younger,  and  J. 
*Cooper,  qualified  as  executors.  One  of  the  eight  children  of 
the  testator  died  in  infancy,  and  O.  Cooj)cr,  the  younger,  died 
in  Janiian/,  1797,  having  previously  made  a  will,  by  which  he 
devised  all  his  real  and  personal  estate  to  his  wife,  during  her 
widowhood,  but  in  case  of  her  marrying,  to  his  sister  Munj,  one 
of  the  lessors,  for  life,  remainder  to  her  son  Daniel  in  fee. 
The  widow  of  O.  Cooper,  the  younger,  re-married,  and  is  since 
dead.  By  a  deed,  dated  the  1st  of  May,  1797,  Jacobus  Cooper, 
who  wns  then  the  sole  surviving  executor,  for  the  consideration 
of  400  pounds,  conveyed  nine  acres  of  land,  the  premises  in 
question,  to  J.  RoseJcrans,  from  which  conveyance  the  de- 
fendant deduced  a  regular  title  to  himself  It  was  admitted, 
that  the  lessor,  Mary,  had  been  fully  paid  by  /.  Cooper^  for 
her  right  in  her  father's  estate. 

The  defendant,  also,  produced  evidence  to  show,  that  O. 
Cooper,  the  younger,  in  ViSiy,  was  discharged  under  the  insol- 
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NKW-YORK,  vent  law  of  this  state,  passed  the  17th  ol  Avrilj  1784,  having 
K^J^^^^.-^^  assigned  all  his  property.     The  discharge,  nowever,  was  not 
JTackson      produced ;  but  it  is  unnecessary  to  state  the  testimony  offered 
Giviw.       ^^  supply  the  deficiency,  as  the  Court  gave  no  opinion  in  rela- 
tion to  it. 

A  verdict  was  taken  by  consent,  for  the  plaintiff,  subject  to 
the  opinion  of  the  Court,  on  the  above  case. 

iSfon/,  for  the  plaintiff,  stated  the  following  points:  1.  Ja- 
cobas  Cooper,  the  surviving  exe  :utor,  had  no  power  to  sell  the 
real  estate,  as  the  will  of  the  testator  expressly  limited  the 
power  to  two  of  the  executors. 

2.  No  power  can  be  raised  by  implication  of  law,  contrary 
to  the  manifest  intention  of  the  testator. 
^  3.  As  J.  and   O.  Cooper,  the  only  two  executors  who  had 

qualified,  never  having  executed  the  power  during  their  joint 
lives,  tfie  devisee  of  Ohadiah  C.  the  younger,  cannot  be  de- 
feated by  a  grant  of  J,  C.  the  surviving  executor,  made  subse- 
quent to  the  death  of  Obadiah,  when  his  estate  had  vested  in 
his  devisee. 

4.  The  objects  for  which  the  power  of  sale  was  given,  hav- 
ing ceased  long  before,  the  power  could  not  be  executed,  with- 
out the  consent  of  the  heirs  at  law,  as  they  were  the  only  par- 
ties interested. 
[  •  170  ]  *He  said,  that  the  power  of  a  surviving  executor  to  sell  had 

lately  been  so  fully  discussed  in  this  Court,  the  Court  of  Chan- 
cery, and  the  Court  of  Errors,  that  it  was  scarcely  possible  to 
throw  any  new  light  on  the  subject ;  and  he  should,  therefore, 
content  himself  with  referring  to  the  cases  of  Jackson ,  ex  dem. 
Kins^,  v.  Burtis,  14  Johns.  Rep.  391.  Franklin  v.  Oss^ood^ 
14  Johns.  Rep.  527.  560.  2  Johns.  Ch.  Rep.  1.  S.  C.  'Jack- 
son,  ex  dent.  Hunt,  v.  Ferris,  15  Johns.  Rep.  346. 

Bloom,  contra.  1.  The  statute  {\  N.  R.  L.  366.  36  sess. 
ch.  23.  8.  11.  2  R.  S.  109.  ^  55.)  declares,  that  where  any 
lands,  &c.  devised,  &c.,  or  where  they  shall  be  ordered  to  be 
sold  by  the  executors  or  any  of  them,  and  after  the  death  of 
the  testator,  part  of  the  executors  refuse  or  neglect  to  take 
upon  them  the  execution  of  the  will,  then  all  sales  of  the  lands, 
&c.  by  the  executor,  or  executors,  who  take  charge  of  the  ad- 
ministration of  the  will,  shall  be  equally  valid,  as  if  the  residue 
of  the  executors  had  joined  in  the  sale.  Then,  if  two  of  the 
executors  should  prove  the  will,  and  one  immediately  diOvS,  the 
survivor  must  execute  the  power,  otherwise  the  express  intent 
of  the  testator  will  be  defeated ;  for  there  can  be  no  duubt  of 
the  intention  in  this  case. 

2.  The  executor  who  sold,  being  one  of  the  devisees,  the 
power  was  coupled  with  an  interest;  and  the  cases  cited 
abundantly  show,  that  not  being  a  naked  power,  it  survived, 
and  was  well  executed  by  the  survivor.  (15  Johm.  Rep.  364. 
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Powell  on  Dev   297.  307.     Cro.   Car.  382.     Cro.  Eliz.  26.  new-york 
14  Johns.  Rep.  554.  per  Piatt,  J.)  O^J^O^ 

3.  It  is  a  rule  of  the  common  law,  that  where  a  power  to      Jackson 
sell  is  given  to  executors,  virtute  officii,  the  surviving  executor       givkk. 
may  sell.     This  principle  is  recognized  by  the  statute,  as  well 
as  the  adjudged  cases.     (1  N.  R.  L.  364.     Powell  on  Dev. 
302.     15  Johns.  Rep.  248.     3  Binney,  69.) 

Platt,  J.,  delivered  the  opinion  of  the  Court.  The  question 
here  is,  whether  the  power  of  sale  in  the  will  of  Obadiah  Cooper, 
senior,  was  well  executed  by  the  sole  surviving  executor  1 

*I  am  of  opinion,  that  as  the  will  not  merely  authorizes  the  [  *  171  J 
executors,  or  any  two  of  them,  to  sell,  but  positively  orders 
tliem  to  sell  the  lands,  it  presents  a  case  within  the  purview  of 
the  statute  of  21  Hen,  8.  ch.  4.  which  is  re-enacted  in  our 
"act  concerning  wills."  (1  N.  R.  L.  366.  s.  U.  2  R.  S. 
109.  ^  55.) 

Nothing  can  be  more  express,  or  certain,  than  the  intention 
of  the  testator  in  this  case,  that  his  real  estate  should,  at  all 
events,  be  sold,  in  order  that  the  money  arising  from  it  might 
be  distributed  among  his  children ;  and  without  such  sale,  he 
must  be  deemed  to  have  died  intestate  as  to  his  real  estate. 
I  incline  to  think,  therefore,  that  upon  common  law  principles, 
independent  of  the  aid  which  the  statute  affords,  it  was  a  power 
which  survived  to  the  last  executor,  and  was  rightfully  exer- 
cUcd  by  him  alone. 

If  the  testator  had  said, "  I  order  my  executors  to  sell,"  there 
could  be  no  dovht  that  the  power  would  survive  to  the  longest 
liver,  by  the  common  law,  as  well  as  by  the  statute ;  because 
there  is  an  interest  coupled  with  the  power,  for  the  surviving 
executor  was  to  share  in  the  avails ;  and  if  there  be  doubt  in 
this  case  at  common  law,  I  think  the  words  "  or  any  two  of 
them,"  as  terms  of  limitation  or  restriction,  are  controlled  by 
the  operation  of  the  statute ;  the  object  and  design  of  which 
was  to  carry  into  effect  the  direction  to  sell  lands,  where  the 
testator  had  used  words  of  restriction  which  practically  defeat- 
ed his  intent.  The  statute  was  founded  in  the  rule  of  policy, 
which  requires  that  a  trust  shall  not  &il  of  execution,  for  want 
of  a  trustee ;  and  it  was  to  save  the  necessity  of  resorting  to 
Chancery,  for  the  appointment  of  a  trustee,  that  the  legislature 
have  enacted,  that  "  all  sales  of  lands  (ordered  by  will  to  be 
sold,  &c.)  by  the  executor  or  executors,  who  take  charge  of 
the  administration  of  the  will,  shall  be  equally  valid  as  if  the 
residue  of  the  executors  had  joined  in  the  sale." 

This  ground  is  conclusive  against  the  whole  claim  of  the 
plaintiff;  because  it  defeats  the  claim  of  l-7th  under  the  will 
of  Obadiah' Cooper,  jun.,  as  well  as  the  l-7th  claimed  as  heir 
to  Obadiah  Cooper,  senr. ;  for  if  the  title  passed  by  the  sale 
made  by  Jacobus  Cooper,  as  executor  of  his  father's  will,  then, 
of  course,  the  title  which  descended  to  Obadiah  Cooper,  jun., 
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NEW-YORK,  and  which  lie  devised  to  his  sister  the  lessor,  was  subject  ♦to 
,^^Jji;J!Jl|J^  be  defeated  by  the  execution  of  the  power  of  sale  in  their 

Jackson        father's  will. 

Blodgbt.         *^^^^  ^'®^  ^^  ^^  ^^^^^  renders  it  unnecessary  to  consider  the 
other  point  relied  on  by  the  defendant. 

I  am,  accordingly,  of  opinion,  that  judgment   (^  nonsuit 
ought  to  be  entered  ;  and  that  is  the  opinion  of  the  Court,  (a) 

Judgment  of  nonsuit 

(a)  See  SharpsUer  v.  TUUm,  3  Cotoen^  651. 


Jackson,  exdem.  Troup,  and  others,  against  Blodget. 

c,  wbo  had  THIS  and  three  other  actions  of  ejectment,  on  the  demise 
!>««n  »  •oiwier  of  the  same  lessors,  were  brought  against  the  respective  tenants 
Irork  line,  dil?"  in  posscssion  of  the  premises  in  question,  for  the  recovery  of 
ing  the  revolu-  lot  No.  50.,  in  the  township  of  Hannibal ,  latewn  OnrndagOy 
and^  who  wm  but  now  in  the  county  of  Oswego.  The  titles  respectively,  of 
cniiiicdioboun-  the  parties  in  each  of  the  suits,  were  precisely  the  same,  and  a 
cuied"an 'ins^tro-  casc  was  made  by  consent,  without  going  to  trial,  with  leave 
°If "*  5?  ^I^'"  ^^^  either  party  to  turn  the  same  into  a  special  verdict, 
iiih.  '^iim,  On  the  6th  of  July,  1790,  the  lot  for  which  these  suits  were 
wiiUh  com-  brought,  was  duly  patented  to  John  Clark ,  a  soldier  in  the 
b«i"d7nthc*pen*  Ncw-YorJc  line  during  the  revolutionary  war.  The  patentee 
[  *  173  J  *and  his  wife,  by  deed,  dated  the  5th  of  October,  1793,  con- 
d^^**h^^h""'  ^^y^^  ^^^  same  to  Jasper  Cropsey  in  fee,  and  the  deed  was, 
i*^acondiibn  on  the  25th  of  April,  1795,  deposited  and  registered  in  the 
rcciiingrihatc.  clcrk's  office  of  the  county  o(  Albany,  according  to  law.  On 
r"boumy  in  thc  16th  of  September,  1799,  Cropsey  and  wife  conveyed  the 
land}  and  that,  premises  in  fee  to  Robert  Troup,  one  of  the  plaintiff's  lessors, 

no  law  haviii?  x  '  i  » 

been  passed  by  and  the  deed  was  duly  recorded  in  the  clerk's  office  of  the 
the  legislature,  county  of  Onomlos^a,  on  the  6th  of  November,  1799. 

C.  had  not    a        ^ni       t    n      %  i     •       it«*i#»  •• 

legal  tide,  nor  The  defendants  derived  their  title  from  a  certam  mstrament, 
ihc^sainr°but  ""^^'^  ^^^^y  executed  by  the  original  patentee,  and  dated  the 
notwiihsiaid-  Hth  ot  September,  1786.  This  instrument  commenced  in  the 
Jiferai'ionofS  ^^'™  ^^  ^  Dond,  ClorTc  binding  himself  to  Isaac  Belknap,  jun. 
barffaiiled**and  in  the  sum  of  300  pouuds,  Ncw-York  currency.  Then  fol- 
and  tiiieio"S***  '^^^^  ^  Condition,  in  these  terms: 

h:s  heirs  and  assigns :  he  also,  by  the  same  instrument,  appointed  B.  his  attorney  to  procure  a  c!re<l,  bind- 
ing  himself  not  to  revoke  the  power,  and  when  he  should  have  obtained  the  (itle,  to  convey  the  land  unto 
b.     Held  J  that  this  iostmmcut  was  inteudcd  by  the  parties  tp  operate  as  a  conve3'ance  in  presenti,  if  it 

isufficieot 


.13. 
,  .    .         .  «  .  I"  >nili- 

tarv  bounty  lands,  the  title  of  the  patentee  actually  vested  in  his  grantee. 

The  construction  of  a  deed  oo^t  to  be  made  on  the  entire  deed,  and  not  on  any  particular  part  of  it 
and  such  construction  should  be  given  that,  if  possible,  every  part  may  be  o|>erative.  If  a  de^l  camio. 
operate  in  the  manner  intended  by  the  parties,  such  constraction  shouffl  be  given  that  it  may  operate  in 
Gome  other  maimer.  A  deed  is  to  be  construed  most  strongly  against  the  grantor,  and  if  it  can  enure  in 
difiereot  ways,  the  grantee  may  take  it  in  such  a  way  as  shall  be  most  to  bis  advantage. 
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"  Whereas  the  said  John  ClarJc^  by  a  resolution  of  this  state,  ''E^''*^9R'^ 
0  entitled  to  a  j[>ounty  of  500  acres  of  land,  also  a  bounty  of  v.^^il,^,,-ni^ 
100|  by  congress,  under  such  restrictions,  and  such  conveyances, 
as  by  a  law  of  the  state  is,  or  shall  be,  fixed  and  determined 
on ;  and  whereas,  until  such  law  shall  be  passed,  the  said  John 
Clark  has  no  legal  title  in,  or  right  to  convey  the  same  by 
deed ;  yet,  notwithstanding,  for  divers  good  causes  and  consid- 
erations, and  of  four  pounds  in  hand,  paid  to  him,  the  said 
John  Clark y  by  the  said  Isaac  Belknap,  jun.,,  the  receipt  wherer 
of  is  hereby  acknowledged,  hath,  and  by  these  presents  doth, 
grant,  bargain,  and  sell,  all  and  singular,  my  right,  title,  and 
interest  of,  and  in  the  600  acres  of  lands,  unto  the  said  Isaac 
Belknap^ jun.y  to  his  heirs  and  assigns  forever;  and  in  order 
more  fully  to  invest  the  said  Laa^  Belknap,  jun,  of,  and  in  the 
premises,  I,  the  said  John  Clark,  doth,  by  these  presents,  au- 
diorize  and  appoint  the  said  Isaac  Belknap,  jun,  my  true  and 
lawful  attorney,  for  me,  and  in  my  name,  and  in  my  place  and 
stead,  with  lawful  and  ample  power  for  me,  and  in  my  name, 
to  ask,  demand,  and  receive  from  any  person  or  persons,  the 
necessary  certificate,  deed,  or  other  conveyance,  whereby  the 
said  John  Clark  is  to  be  lawfully  entitled  to  said  premises,  and 
to  do  all,  and  every  thing,  as  lully,  and  amply,  to  all  intents 
and  purposes  in  the  law,  for  procuring  the  same,  as  I  myself 
might  or  could  do,  were  I  personally  there  present;  hereby 
ratifying  and  confirming  all  what  my  said  attorney  shall  and 
may  lawfully  do,  in  and  about  the  ^premises.  Now  know  all  [  *  174  ] 
men  by  these  presents,  and  the  conditions  of  this  obligation  is 
such,  that  if  the  said  John  Clark  shall  not,  by  any  means,  re- 
voke the  power  above  given  to  the  said  Isaac  Belknap,  jun,  or 
otherwise  shall,  by  a  legal  conveyance  in  the  law,  convey  the 
said  600  acres  of  land,  unto  the  said  Isaac  Belknap,  jun,,  his 
heirs  and  assigns,  from  and  immediately  after  he  shall  by  law 
be  legally  invested  in  the  same ;  then,  and  in  that  case,  the 
above  obligation  shall  be  void,  else  to  stand  and  remain  in  fiill 
force  and  virtue  in  the  law."  This  instrument  was  duly  ac- 
knowledged and  recorded,  on  the  30th  o(  Jidy,  1816. 

Belknap,  on  the  28th  of  December,  1789,  conveyed  the 
premises  to  W.  J.  Vredenhurgh,  who,  on  the  6th  of  August, 
1790,  conveyed  the  same  in  fee,  to  S,  Meredith,  under  whom 
the  defendants  took  possession.  These  several  deeds  were, 
on  the  3d  of  April,  1795,  deposited  and  registered  in  the  clerk's 
oflice  of  the  county  <A  Albany,  according  to  law. 

Van  Buren,  (Attorney  General,)  and  Henry,  for  the  plain- 
tiff, contended,  that  the  bond  firom  Clark  was  not  a  convey- 
ance of  his  legal  mterest,  but  a  mere  agreement  to  convey  at 
a  future  day ;  and  they  relied  on  the  cases  of  Jackson,  ex  dcm, 
Ludlow  and  others,  v.  Myers,  (3  Johns.  Rep,  388.)  and  Jackson, 
ex  dem.  Greeny  r,  Clark^  (Id,  424.)  as  in  point 
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NEW-YORK,       Cady,  contra,  contended,  that  the  act  of  the  6th  of  4pn7, 
s^^Jll^^^-^m^  1790,  sess.  13.  ch.  59.  gave  full  operation  and  effect  to  antece- 
Jackson      dent  conveyances,  by  those  persons  who  afterwards  obtained 
6I.0DGET.     patents  for  bounty  lands,  and  that  the  title  of  the  patentee  be-  • 
came,  by  virtue  of  the  act,  vested  in  his  grantee. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  If  the 
deed  of  the  11th  of  September,  1786,  from  Clark,  the  soldier 
and  patentee,  to  Belknap,  can  operate  as  a  bargain  and  sale, 
then  the  title  of  the  lessor,  Robert  Trovp,  is  defeated.  The 
5th  section  of  the  act  of  the  6th  of  April,  1790,  (sess,  13.  ch. 
59.  2d  GreenL  333.  Ed.  Laws.)  requires  the  letters  patent  to 
be  issued  in  the  names  of  the  persons  who  have  actually  served 
in  the  line  of  the  army  of  the  United  States ;  and.  it  provides 
that  the  lands  so  to  be  granted  shall  be  deemed  and  adjudged 
[  •  175  ]  to  have  vested  in  the  respective  *grantors,  or  their  heirs  and 
assigns  respectively,  on  the  27th  of  March,  1783.  And  all 
grants,  bargains,  sales,  devises,  and  other  dispositions,  made  by 
any  of  the  said  grantors,  of  the  said  land,  so  to  be  granted  to 
them  respectively,  or  any  part  thereof,  between  the  27th  day 
of  March,  in  the  year  last  aforesaid,  (1783,)  and  the  date  of 
such  letters  patent  respectively,  shall  be  as  good  and  effectual 
as  if  the  said  letters  patent  had  been  granted  on  the  said  27th 
day  of  March,  in  the  year  last  aforesaid. 

The  title  set  up  by  the  defendant  is  under  a  deed  of  the  1 1  th 
of  September,  1786 ;  and  if  it  is  effectual  to  pass  Clark's  inter- 
est in  the  land,  as  a  conveyance,  (Jackson  .v  Fish,  10  Johns, 
Rep,  456.)  the  act  gives  it  effect,  although  the  legal  title  was 
not  then  vested  in  Clark  by  letters  patent.  In  consideruig  tliis 
instrument,  the  lessor  of  the  plaintiff  must  be  viewed  as  stand- 
ing precisely  in  the  situation  Clark  would  have  stood,  if  he  were 
the  lessor  of  the  plaintiff,  and  had  never  conveyed ;  I  mean  as 
regards  the  legal  title  to  the  premises,  and  the  construction  to 
be  put  on  the  deed  of  the  1 1th  of  September,  1786. 

The  plaintiff's  counsel  have  seen  fit  to  rest  their  cause  on 
the  decision  of  this  Court,  in  Jackson  v.  Myers,  (3  Johns.  Rep, 
388.)  and  Jackson  v.  Qark,  (3  Johns.  Rep.  424.)  The  latter 
case  does  not  require  comment.  The  Writing  there  was  clearly 
a  contract  to  sell,  and  not  a  sale  of  the  land. 

In  the  former  case,  it  appeared,  that  Van  Kleeck  and  Lud- 
low  entered  into  articles  of  agreement,  under  their  hands  and 
seals,  in  which  Van  Kleeck,  for  the  consideration  thereinafter 
mentioned,  granted,  bargained,  sold  and  conveyed  certaii 
premises  to  Ludlow,  to  hold  in  trust  for  William  and  Gabriel 
Ludlow,  their  heirs  and  assigns,  for  ever ;  and  Van  Kleeck 
covenanted  to  make  a  good  and  sufficient  deed  by  the  first  of 
May  then  next ;  in  consideration  whereof,  Ludlow  covenanted, 
that  he  and  William  Ludlow,  or  one  of  them,  would  assign 
bonds  given  by  persons  in  the  counties  of  Dutchess  and  Albany ^ 
(including  Van  KleecVs  bond  to  Wm,  Ludlow^  to  the  amount 
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of  1,700  pounds;  and  the  parties  nuitually  agreed  to  secure  NEW- YORK, 
the  said  lands  and  bonds  to  be  severally. conveyed  and  assigned,  v^^^^i;^^.^ 
against  all  confiscations ;  *and  the  articles  provided  for  other 
contingencies^  which  it  is  needless  to  detail.  Kent,  Ch.  J.,  who 
delivered  the  opinion  of  the  Court,  placed  the  decision  on  two 
points :  1.  That  the  deed  was  to  be  considered  as  a  mere  arti- 
cle of  agreement,  and  not  a  conveyance  of  an  estate ;  and,  2. 
That  it  would  not  operate  as  a  bar^n  and  sale,  because  a  use, 
on  bargain  and  sale,  could  not  be  limited  to  any  otlier  person 
than  the  bargainee. 

Though  I  concurred  in  result  of  the  opinion  expressed  on 
both  points,  in  this  case ;  yet,  I  do  not  agree,  that  it  governs 
the  one  now  under  consideration.  I  do  not  assent  to  all  the 
illustrations  made  use  of  by  the  Chief  Justice,  though  I  have 
no  doubt  that  the  deed,  in  the  case  cited,  ought  not  to  have 
been  considered  as  a  conveyance  of  the  estate.  One  of  the 
considerations  urged  by  the  Chief  Justice  is  decisive,  that  there 
was  no  consideration  paid  or  acknowledged  for  the  conveyance, 
but  only  an  agreement  that  bonds  should  thereafter  be  assigned, 
and  a  mutual  covenant  to  secure  the  lands  and  bonds  to  be 
conveyed  and  assigned,  from  confiscation ;  and  he  pointedly 
asked,  "  after  this,  who  can  doubt  of  the  intent  ?"  It  was  a 
controlling  circumstance  ;  for  Van  KleecJc,  not  having  received 
his  consideration  money,  never  meant  to  part  with  the  estate 
until  that  was  paid.  The  agreement  was  executory,  and  to 
have  construed  it  to  be  executed,  would  have  perverted  the 
intention  of  one  of  the  parties,  who  intended  to  retain  the  es* 
tate,  until  he  was  paid.  The  case  was  compared  to  agree- 
ments relative  to  leases,  and  cases  were  cited,  showing  that 
where  the  whole  instrument  imported  that  something  ulterior 
to  the  agreement  was  to  be  done,  by  way  of  a  regular  lease ; 
it  showed  the  intent  to  be,  notwithstanding  the  words  of  the 
demise  were  in  presenti,  that  the  writing  was  to  operate  as  an 
agreement  for  a  leaes,  and  not  for  the  lease  itself 

The  only  case  cited  where  the  question  arose  upon  an  instru- 
ment set  up  as  a  deed,  was  that  of  Foster  v.  Foster;  (1  Lev. 
55.  1  Sid.  82.)  and  on  the  peculiar  phraseology  of  the  instru- 
ment, and  the  discrepancies  which  occurred  in  considering  it 
a  conveyance,  though  there  were  words  of  *conveyance  in  pr^-  [  *  177  | 
stntiy  the  Court  held,  that  the  articles  rested  in  covenant,  and 
as  preparatory  agreements. 

Even  in  reference  to  what  shall  be  an  agreement  for  a  lease, 
or  a  lease,  no  general  rule  can  be  laid  down.  Each  case  must 
depend  very  much  on  its  own  circumstances.  This  is  abun- 
dantly .verified  by  the  case  of  Joctoon  v.  Kisselbrack,  (10  Johns. 
Rep.  336.)  and  the  cases'  there  cited.  In  the  principal  case, 
there  were  words  of  present  demise,  and  an  express  stipula- 
Don  that  the  demised  premises  were  to  be  surveyed,  and  a  lease 
to  be  given ;  yet  we  held,  that  it  amounted  to  a  lease  in  pre» 
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NEW-voRK,  senti.  In  that  case  I  laid  down  this  proposition,  that "  none  of 
^^Jl^^^^,^  the  cases  will  be  found  to  contradict  the  position,  that  when 
there  are  apt  words  of  present  demise,  and  to  these  are 
superadded  a  covenant  for  a  further  lease,  the  instrument  is  to 
be  considered  a  lease,  and  the  covenant  as  operating  in  the 
nature  of  a  covenant  for  further  assurance."  In  all  the  cases 
cited  by  the  Chief  Justice,  in  Jackson  v.  Myers,  relating  to 
agreements  for  leases,  there  were  (I  observed)  no  words  aptly 
and  precisely  importing  present  demises  ;  and  I  referred  to  the 
case  of  Braccy  and  Nugent,  in  error  from  the  King's  Bench  in 
Ireland,  stated  by  Lord  Kenyan,  in  5  Term  Rep,  163.  in  wliich 
there  were  apt  words  of  present  demise,  and  an  express  agree- 
ment that  leases  should  be  drawn  and  signed.  Lord  Kmyon, 
speaking  of  Ihat  case,  said,  the  words  were  express  and  une- 
quivocal, and  could  have  no  other  meaning  than  that  given  to 
them;  namely,  that  it  should  operate  as  a  present  demise. 
The  case  of  Baxter  v.  Broivnc,  (2  Bl,  Rep.  973.)  was  referred 
to  as  a  strong  case  supporting  the  same  doctrine. 

In  considering  the  deed  of  the  11th  of  September,  17S6, 
it  is  evident,  that  the  parties  did  beheve,  that  no  legal  con- 
veyance could  be  made  of  the  lands  to  which  ClarJc  might  be 
entitled,  under  the  concurrent  resolution  of  the  legislature*,! 
but,  though  this  was  their  opinion  and  Ixjlief,  it  is  equally  evi- 
dent to  me,  that  they  meant  to  have  the  instrument  operate 
both  as  an  agreement  for  a  conveyance,  and  also  as  a  present 
conveyance.  It  is  expressly  recited,  that  Clark  had  no  legal  title 
in,  or  right  to,  convey  the  lands  by  deed  ;  but  the  instrument 
(  •  178  J  goes  on  to  state :  "  yet,  notiviihstanding,  *for  the  consideration 
of  4  pounds,  paid  hy  Belknap,  hath,  and  by  these  presents  doth 
grant,  bargain,  and  sell,  all  and  singular  my  right,  title,  and 
interest  of,  and  in  the  600  acres  of  land,  unto  the  said  Isaac 
Belknap,  jun,  his  heirs  and  assigns  for  everJ^ 

I  cannot  resist  the  conclusion,  that  the  parties  prudently 
and  cautiously  intended  to  take  every  chance,  that  the  deed 
should  operate  as  a  present  conveyance,  if  it  legally  could  ;  but 
at  all  events,  as  an  agreement  secured  by  a  penalty  for  a  future 
conveyance. 

It  is  not  doubted,  I  believe,  that  if  the  parties  intended  this 
as  a  conveyance,  that  it  could  legally  operate  as  a  bargain  and 
sale.  The  case  of  Jackson  v.  Fish  and  another,  (10  Johns,  Rep. 
456.)  is  to  this  point.  The  deed  there  was  from  the  soldier,  to 
whom  a  patent  had  been  granted  for  military  lands :  t/ie  patent 
issded  the  3d  of  July,  1790,  and  the  conveyance  was  on  the 
3d  of  April,  1783.  The  words  of  conveyance  were,  remise, 
release,  and  for  ever  quit-claim;  and  we  held  these  words 
sufficient,  as  a  bargain  and  sale,  to  raise  a  trust  or  use,  for  the 
benefit  of  the  bargainee. 

If  we  advert  to  some  of  the  settled  and  well-defined  rules 
of  construction,  as  applicable  to  conveyances  of  land,  the  con- 
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elusion,  I  think,  is  inevitable,  that  we  are  bound  to  construe  NEW-YORK, 
the  deed  from  ClarJc  to  Belknap  as  a  present  conveyance  of  v^^^i^i^i^ 
the  land. 

The  construction  ought  to  be  made  on  the  entire  deed,  and 
not  merely  upon  any  particular  part  of  it ;  and,  therefore, 
every  part  of  a  deed  ought,  if  possible,  to  take  effect,  and 
every  word  to  operate.  A  deed,  and  especially  a  deed  poll,  is 
always  construed  most  strongly  against  the  grantor.  If  a  deed 
cannot  operate  in  the  manner  intended  by  the  parties,  the 
judges  will  endeavor  to  construe  it  in  such  a  way  as  that  it 
shall  operate  in  some  other  manner :  it  being  a  maxim  quando 
qu  id  ago,  non  valet  ut  ago,  vahat  quantum  valere  potest.  Upon 
this  principle,  it  has  been  determined,  that  a  deed  which  was 
intended  to  operate  as  a  lease  and  release,  but  could  not  take 
effect  in  that  manner,  was  good  as  a  covenant  to  stand  seised. 
Where  a  deed  may  enure  in  different  ways,  the  person  to 
whom  it  is  made  shall  have  his  election  which  way  to  take  it, 
and  he  may  take  it  that  way  *as  shall  be  most  for  his  advantage.  f  *  179  J 
(4  Cruise's  Dig.  tit.  32.  c.  23.  Shepherd's  Touchst.  82,  83.) 
These  principles  are  the  landmarks  on  which  real  property 
essentially  depends.  In  Goodtitle  v.  Bailey,  {Cowp.  600.) 
Lord  Mansfield  said,  the  rules  laid  down  in  respect  to  the  con- 
struction of  deeds  arc  formed  in  law,  reason,  and  common 
sense ;  that  they  shall  operate  according  to  the  intention  of 
the  parties,  if  by  law  they  may,  and  if  they  cannot  operate  in 
one  form,  they  shall  operate  in  that  which  by  law  will  effectuate 
the  intention. 

Now,  I  cannot  bring  my  mind  to  doubt  that  it  was  the  in- 
tention of  the  parties  to  the  deed  of  1786,  that  Belknap  should 
acquire  and  have  the  bounty  lands  to  which  Clark  was  to  be 
entitled.  They  adopt  two  modes  to  effectuate  that  purpose ; 
the  one  by  an  agreemei^for  a  future  conveyance,  supposing 
that  the  lands  could  not^ien  be  conveyed ;  the  other,  lest, 
peradventure,  they  were  in  an  error,  by  a  direct  and  immediate 
conveyance.  When  the  deed  given  is  sufficient  to  carry  their 
primary  intention  into  effect,  by  upholding  it,  as  a  present 
conveyance,  I  am  at  a  loss  for  a  reason  why  we  should  not 
construe  the  deed  so  as  to  effectuate  the  intention  of  the 
parties,  when,  by  law,  we  may. 

I  think  I  have  shown,  that  the  leading  features  of  this  case 
are  entirely  dissimilar  to  that  of  Jackson  v.  Myers.  In  this 
case,  the  consideration  was  paid,  and  nothing  more  was  to  be 
done  by  the  grantor  than  to  make  a  further  assurance :  in  that 
case,  the  consideration  money  was  to  be  paid ;  and  to  have 
construed  the  instrument  as  a  conveyance,  would  have  been 
inequitable  and  unjust,  as  between  the  parties. 

If  the  patentee  himself  was  seeking  to  recover  the  lands, 
can  there  be  a  doubt  that  we  should,  as  against  hun,  construe 
his  deed  to  be  a  conveyance  ?  If  so,  the  lessor  of  the  plaintiff 
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NEW- YORK,  stands  in  no  better  situation,  and  cannot,  with  more  success, 
J^^y^^^i^  object  to  the  deed. 

o«DKjr  Judgment  for  the  defendant  (a) 


T. 

Parks. 


(a)  Sec  Jackson  v.  Moore,  6  Cotoen,  714. 


[  *  180  ]  *Atwood  against  Austin. 

w^  a  de-  IN  ERROR,  on  certiorari  to  a  Justice's  Court. 
JuflUce^s  Court  The  defendant  in  error  brought  an  action  in  the  Court  below 
is  ready  iowmrt  against  the  plaintiff  in  error,  in  which  issue  was  joined.  At 
fcnce*/*at**  Um  the  time  appointed  for  the  trial,  the  Justice  called  the  parties, 
tiiDo  '  ihat  the  but  the  plaintiff  only  appeared.  While  the  examination  of 
fcr°^ca»e,^  the  plaintiff's  witness  was  going  on,  the  defendant  below 
U)w^*°  ^  r*'  ^^^^^  ^^y  ^^^  ^®  examination  having  been  completed, 
into  it,  akbou^  he  offered  a  witness  to  prove  his  defence;  but  the  Justice 
^t'*''when'*Th"  ^^'^  '^^^  ^^^  ^^^  default  had  been  entered,  and  that  he 
tria]  commen<N  could  uot  hear  his  defence  unless  the  plaintiff  consented.  The 
•*^  plaintiff  refused  to  consent,  and  judgment  was  rendered  in 

his  favor. 

Per  Curiam,  The  proceeding  was  severe  and  unjust  The 
trial  was  not,  in  fiict,  delayed  by  the  defendant ;  he  came  in 
time  to  prove  the  only  defence  which  he  had  set  up,  viz.  pay- 
ment ;  and  he  offered  a  witness  to  prove  it,  immediately  after 
the  plaintiff  rested  his  cause. 

Judgment  reversed,  (a) 

(a)  Vide  Aoeef  and  another  v.  Coon^  15  Johns,  Rep.  6G. 


Ogden  against  Parks. 

Waere  juron,  IN  ERROR,  ou  Certiorari,  to  a  Justice's  Court. 
Court,  are  chai-  The  cause  was  tried  in  the  Court  below,  before  a  jury.  In 
tenged.  on  ti»e  order  to  Complete  the  jury,  two  tales-men  were  summoned,  and 
Scy°  are  not  whcu  they  appeared,  the  defendant  below  objected  to  them  as 
freeholders,  the  not  being  freeholders,  and  requested  the  Justice  to  examine 
f  ^  181^1  them  upon  oath,  as  to  that  fact  This  *the  Justice  refused  ; 
tried  b^  an  ex-  but  inquired  of  the  jurors  whether  they  were  freeholders,  to 
aminatioDof the  ^hich  thcv  auswcrcd  in  the  affirmative,  and  were  then  sworn 

jurors      them-  •  /    ^       ^i 

selves,    uodor  as  jurors  to  try  the  cause. 

«*^  A  verdict  and  judgment  were  rendered  for  the  plaintiff  below, 

who  is  the  defendant  in  error. 
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Per  Curiam,     That  the  jurors  were  not  freeholders  was  un-  NEW- YORK, 
doubtedly  a  good  ground  of  challenge,  and  the  question  is,     *'*^'  *'^*^' 
how  it  was  to  be  proved.     The  jurors  themselves  had  no  in-       swmt 
terest  in  the  question,  and  were  competent  witnesses  as  to     ^* 
that  fact.     This  sudden  and  unexpected  occurrence  at  the 
trial  cannot  be  guarded  against,  or  be  met  in  any  other  way ; 
and  from  the  necessity  of  the  case,  this  kind  of  evidence  must 
be  resorted  to,  or  the  objection,  though  well  founded,  can 
seldom  avail.     The  Justice,  therefore,  erred,  and  the  judg- 
ment must  be  reversed. 

Judgment  reversed. 


Sweet  against  Palmer  and  Palmer. 

THIS  was  an  action  of  debt  on  a  bond  executed  by  the  de-  vilJjj^^*,£^ 
S^ndants,  to  the  sheriff  of  the  county  of  Onondaga^  conditioned  of  tbe  creditor, 
that  the  defendant  Erastus  D.  Palmer,  who  had  been  admitted  f*>^*  *»»»  ^^^ 
to  the  liberties  of  the  gaol,  should  remain  a  true  and  faithful  may  leave  tiw 
prisoner.  The  suit  was  brought  by  the  plaintiff,  as  assignee  **'*^'*^jj^  ^^ 
of  the  sheriff,  and  the  cause  was  tried  before  the  late  Chief  fuMs'thTescape 
Justice,  at  the  Onondaga  circuit,  in  June,  1818.  ^    ud^'^^T 

•The  plaintiff  had  recovered  a  judgment,  in  the  Court  of  r*l82"l 
Common  Pleas  c  1  Onondaga  county,  against  the  defendant  E,  yet  an  assent 
D.  Palmer,  for  415  dollars  and  52  cents.  The  judgment,  ca.  j^bs^^ni"^ 
117.,  execution  of  the  bond,  and  escape,  were  either  proved  or  the  escape,  that 
admitted.  The  defendants  then  gave  in  evidence,  under  the  re^^^*^"^ 
notice  annexed  to  their  plea  of  the  general  issue,  the  following  the  limits,  is  no 
writing  signed  by  the  plaintiff:  ariSuIfactiw 

"  This  may  certify  that  I  agree  to  let  Erastus  D,  Palmer  go  for  the°  escape 
at  large  fi-om  the  limits  of  i  )nondaga  gaol,  until  nine  o'clock  of  SiJ^^^caronly 
the  16th  day  of  June  inst.     Pompty,  June  14th,  1817.     Oliver  be  defeated  by 

Sweet. '^  a^releasc  under 

It  was  then  proved  on  the  part  of  the  plaintiff,  that  the  li-  greement  for  a 
cense,  given  in  evidence  by  the  defendants  was  written  by  E.  ^^^J^Son  ^'^ 
D.  Palmer,  at  the  house  of  the  plaintiff  in  Pompey,  ten  or  where  a 
twelve  miles  from  the  gaol  of  Onondaga  county,  on  Sunday,  ^^^  ieft*3St 
the  15th  of  June,  1817 :  that  when  E,  D.  Palmer  came  to  the  limits  on  Stm- 
plaintiff's  house  on  that  day,  he  said  he  came  to  get  a  license  ^fhe^iin^tira 
from  him,  to  remain  off  the  limits  until  the  next  morning,  that  hoase^andthcn 
he  might  come  and  see  the  plaintiff,  and  would  then  give  him  ^IlT^writtSi 
security  for  the  debt,  or  return  immediately  to  the  limits :  that  permission  lo 
on  something  being  said,  as  to  the  effect  of  the  license,  he  an-  SJ,^V'cIocIuImI 
swered  that  he  knew  of  no  advantage  which  could  be  taken  by  next  moniiufr,H 
him,  and  that  he  would  take  none  :  that  the  next  morning  the  J^'  iSie  or 
defendants  came  to  the  plaintiff's  house,  but  said  very  Uttk  on  permission  was 

no  defence    to 
an  action  foraa 

•■cape,  especially  as  the  debtor  obtained  it  fraaduJontly,  and  supposing  that  he  would  thereby  be  dit* 

chaiaed  Irom  the*  jadnnent 
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WEW-YORK,  the  subject  of  a  settlement,  their  real  object,  in  which  the? 

^^^Jji;J2^  were  defeated,  being  to  carry  off  an  illegitimate  child,  of  which 

Sweet       One  of  the  defendants  was  the  father,  from   the  plaintiff's 

Palmer.       ^^^^Y- 

It  was  further  proved,  that  E.  D,  Palmer  had  said  in  con- 
versation, while  he  was  on  the  limits,  that  if  he  could  procure 
a  license  from  the  plaintiff  to  remain  off  the  limits  for  a  short 
time,  it  would  discharge  him  from  the  demand,  and  from  con- 
finement, and  that  he  would  try  to  get  it ;  and  that  after  he 
had  obtained  the  license,  he  said  it  was  a  good  discharge,  and 
that  the  plaintiff  could  obtain  nothing. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  above  case. 

Randall,  for  the   plcdntiff. 

[  •  183  ]  ^Yeherton,  contra- 

Per  Curiam.  The  evidence  clearly  shows  yraurf,  and  a  irick 
on  the  part  of  the  defendants ;  and  we  rejoice  that  the  rules 
of  law  are  such  as  to  prevent  the  success  of  their  cunning. 

The  certificate  is  certainly  not  binding  as  a  technical  release 
of  the  debt :  and  it  b  settled  that,  although  a  previous  consent 
of  the  creditor,  that  the  debtor  may  go  off  the  liberties,  will 
excuse  the  escape,  and  discharge  the  judgment ;  yet,  a  subset 
^uent  asscnty  or  agreement,  that  the  debtor  may  remain  off, 
IS  no  discharge.  The  right  of  action  for  the  escape  having 
once  accrued,  nothing  but  a  release  or  an  agreement  for 
valuable  consideration  can  defeat  the  action.  {Scott  v.  Peacock 
1  Salk.  271.) 

Here  the  license  was  after  the  escape ;  and  there  is  no  con 
sideration.  The  fiiir  construction  of  the  certificate  is  this: 
'^  You  have  escaped,  and  I  have  a  right  to  sue  for  it ;  but  I  agree 
to  waive  that  right,  provided  you  return  as  a  prisoner  to  the 
limits,  by  nine  o'clock  to-morrow  morning."  The  defendant 
never  returned  to  the  limits,  nor  was  any  consideration  received 
by  the  plaintiff.  Besides,  if,  as  in  this  case,  the  debtor  pro- 
cured the  license  by  collusion  and  preconcerted  fraud,  it  would 
be  affrontful  to  justice,  to  tolerate  such  a  defence. 

The  plaintiff  is,  therefore,  entitled  to  judgment. 

Judgment  for  the  plaintiff,  (a) 

(a)  See  Pawtrt  t.  WUstm,  clieriff  of  Clinton,  7  Ome»,  274.  Poucher  v.  Hal 
ley,  3  WtndMU,  184. 
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NEW-YORK. 

May.  1819. 

•Jackson,  ex.  dem.  Saxton,  against  May.  jacksqh 

Mat. 

THIS  was  an  action  of  ejectment,  which  was  commenced  The  grant  of » 
and  tried  in  the  Court  of  Common  Pleas  of  the  county  of  ^\' a^aliiiif 
Greene,  and  in  which  a  verdict  was  taken  by  consent  for  the  and  buiidUig 
plaintiff,  subject  to  the  opinion  of  this  Court,  on  a  case  to  be  "S*de&n1'^tfe 
made  between  the  parties.  pia<;e     v4ief« 

On  the  15th  of  August,  1814,  one  John   Van  Den  Bergh  erecieTor'^ihJ 
executed  a  lease  of  the  premises  in  question,  being  a  millseat,  quantity      or 
with  the  privilege  of  cutting  timber  for  erecting  buildings,  to  S^occu**ic^ 
Samuel  and  Alvin  S.  Smith,  for  fifteen  years,  at  an  annual  rent  does  not,  wit)H 
By  articles  of  agreement,  dated  the  22d  of  November,  1814,  emry^^ad*^^ 
S.  and  A.  F.  Smith,  who  had  taken  possession  shortly  after  tion.confersQob 
the  lease  to  them,  granted  to  the  lessor  of  the  plaintiff,  the  Jbftrfc.^ 
privilege  of  putting  up  a  carding  machine,  at  the  mills  of  J.  to  maintaiD  s^ 
Van  Den  Bergh,  for  fifteen  years,  from  the  date  of  the  agree-  ■^^xhe^ffenerai 
ment,  for  the  consideration  of  125  dollars ;  the  machine  to  be  rule  is,  ^at  an 
fixed  at  a  wheel  or  shaft  then  built  for  a  fulling-mill ;  the  plain-  ^^^°  S^n ^TS; 
tiff's  lessor  to  build  a  shop  for  the  carding  machine,  and  to  be  for  any  thing 
allowed  to  cut  timber  on  the  land  of  Van  Den  Bergh,  for  that  ^M«<^*^  JJ^^J^ 
purpose.     In  December,  1815,  the   Smiths  having  sold  their  tiie'sberiff  can 
mterest  to  Schemerhorn  and  Beach,  Van  Den  Bergh  executed  jj^i^®*"  p******" 
a  lease  to  Schermerhom  and  Beach,  which  was  dated  on  the 
day  of  the  date  of  the  fonner  lease,  and  agreed  with  it  in  every 
respect,  except  the  names  of  the  lessees.     Schermerhom  and 
Btach  entered  and  erected  buildings  and  machinery  ;  and  the 
defendant  afterwards  came  into  possession  under  them,  and 
used  the  privilege  which  had  been  granted  by  the  Smiths  to 
the  plaintiff's  lessor,  who  had  never  entered,  nor  in  any  way 
availed  himself  of  the  privilege  granted  to  him. 

The  case  was  submitted  to  the  Court  without  argument. 

*Per  Curiam.  There  is  no  doubt,  that  at  the  date  of  the  [•  185  J 
agreement  between  the  Smiths  and  Saxton,  (22d  November, 
1814,)  the  former  had  the  title,  and  were  competent  to  make 
an  assignment  or  under-lease  to  Saxton:  but  tlie  pretended 
lease  to  Saxton  having  never  been  actually  located,  and  there- 
by (as  it  might  have  been)  reduced  to  certainty,  it  is,  per  se, 
too  vague  and  indefinite  to  be  the  foundation  of  an  action  of 
ejectment.  He  was  "  to  have  the  privilege  of  putting  a  carding 
machine  at  the  mills  of  John  Van  Den  Bergh ;"  and  "  to  fix 
the  machine  at  the  wheel  or  shaft  now  built  for  a  fulling-mill  at 
the  place  aforesaid ;"  and  "  is  to  build  a  shop  for  the  carding 
machine  " 

The  general  rule  is,  that  an  ejectment  will  lie  for  any  thing 
attached  to  the  soil,  of  which  the  sheriff  can  deliver  possession. 
Tested  by  this  rule,  the  interest  of  Saxton  cannot  be  defined 
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HEW- YORK,  by  metes  and  bounds,  otherwise  than  by  an  actual  location,  by 
.^^JlJjJSI^  consent  of  parties. 

The  Oveneen  How  much  grouud  is  he  to  recover  ?  Where  is  it  situated, 
•tfSBKKBURiiB  in  reference  to  the  wheel  and  shaft  of  the  fulling-mill  ?  Where 
The  Overseen  is  the  sitc  for  the  intended  shop  ?  how  large  a  space  was  it  to 
«r  Norwich,  occupy  ?  and  in  what  shape  was  it  to  be  ?     No  definite  answer 

can  be  given  to  either  of  these  inquiries.  ' 

We  are,  therefore,  of  opinion,  that  the  defendant  is  entitled 

to  judgment,  according  to  the  stipulation  in  the  case. 

Judgment  for  the  defendant. 


[*186]  *The  Overseers  of  the  Poor  of  the  Town  of  Sher- 
burne against  The  Overseers  of  the  Poor  of  the 
Town  of  Norwich. 

m^^K^t  ^N  ERROR,  on  certiorari  to  the  Court  of  General  Sessions 
band  resident  of  the  Pcacc  of  the  county  of  Chcnango. 
ted'"ibie'**to  Tw^  justices  of  the  peace  of  the'tovtTi  of  Norvcich,  in  the 
m&intain  her,  couutv  of  ChenaugOy  made  an  order  for  the  removal  of  Kachel 
SMch'sbe^nTay  J^^gr^onty  as  a  pauper,  from  Norwich  to  Sherburne.  The 
Have  had  previ-  ovcrsccrs  of  the  poor  of  the  town  of  Sherburne y  appea^'d  to 
S^"^****^"^^:  the  Court  of  Sessions  of  the  county  of  Chenango,  whi.rh  af- 
peoded^andshe  firmed  the  Order  of  removal. 

mSvSi  ^  the  '^^^  pauper  was  formerly  the  \vife  of  one  Spencer,  who  died 
Diace  of  her  sciscd  of  a  lot  of  land  in  the  town  of  Sherburne,  worth  1,200 
ment^buMSIlfy  ^^  lA^  dollars,  in  which  she  was  entitled  to  dower,  but  dowof 
to  the  place  of  had  ucvcr  been  assigned  to  her,  nor  had  she  ever  been  in  pos- 
5buicmem*^OT  session  of  the  land.  She  afterwards  married  one  Little,  who 
•esiHence.  had  uo  Settlement  in  this  state,  in  his  own  right,  and  it  did  not 
cascofthehuL"  app^ar  where  he  resided.  The  pauper  afterwards  r .ar/'ied 
band's  inabiiitj  Samuel  Ingraham,  her  present  husband,  who  resided,  al  the 
wifcl^'she^can  time  of  the  order  and  appeal,  and  for  five  years  previous  ii,  the 
be  rJjmoved  to  towu  of  SmithvUU,  in  Chenango  county.  It  was  prov'  *i  that 
incniV Qwar**  Ingraham,  at  the  date  of  the  order,  was  a  housekeeper  in  Srnith- 
An  estate  sit-  ville ;  that  he  was  a  weaver  by  trade,  in  good  health,  and  earned 
•rit hout  *  *  mS.'  a  dollar  a  day,  and  sometimes  more ;  that  he  was  out  cf  debt, 
dcnce     there,  and  had  property  to  the  amount  of  300  dollars. 

docs    not   ghin 
llie  owner  a  set- 

dernent  in  that  Platt,  J.,  delivered  the  opinion  of  the  Court.  I  think  the 
Sessions  erred  in  affirming  the  order  of  removal.  Admitting 
that  in  virtue  of  her  dower,  the  pauper  had  a  settlement  in 
Sherburne,  at  the  time  of  her  marriage  with  Ingraham ;  yet  the 
settlement  in  her  own  right,  or  in  the  right  of  her  former  hus- 
band Spencer,  was  suspended  by  the  last  marriage.  BlacJcstone 
(1  BlacJc.  Comm.  354.)  says,  "a  woman  marrying  a  man  that 
is  settled  in  another  parish,  changes  her  own  settlement ;  t^.e 
150 


town. 


OF  THE  STATE  OF  NEW-YORK.  •IBI 

law  not  permitting  the  separation  of  husband  *and  wife.  Bui  new  vork, 
if  the  man  has  no  settlement^  her's  is  suspended  during  his  life,  vJJJ^^fiSi^ 
if  he  remains  in  England^  and  is  able  to  maintain  her ;  but  in  The  Oveneen 
his  absence,  or  after  his  death,  or  during  (perhaps)  his  inabiUty,  o^herburuk 
«he  may  be  removed  to  her  old  settlement."  The  o^'eneen 

Bigrahaniy  the  husband,  cannot  be  deemed  to  have  a  settle-  ®^  Norwich. 
ment  in  Sherburne^  merely  in  right  of  his  wife's  dower  there ; 
for  it  is  settled  that,  ^^  having  land  in  a  parish  will  not  make  a 
settlement ;  but  living  in  a  parish  where  one  has  land,  will  gain 
a  settlement."  (Per  Lord  Holt,  Inter  Parishes  of  Ryslip  and 
Harrow,  2  Salk,  524.)  "  The  residence  need  not  be  on  the 
estate,  provided  it  be  within  the  parish."  (Burr.  Sett.  Cas. 
125.  370.)  The  evidence  in  this  case  does  not  establish  the 
&ct,  that  the  husband,  Samuel  Ingraham,  was  unable  to  main- 
tain his  wife ;  but  if  that  fact  had  been  proved,  it  would  be 
with  great  difficulty,  and  extreme  reluctance,  that  I  should  ever 
subscribe  to  the  doctrine,  that  a  wife  is  to  be  removed  from  her 
husband,  merely  because  he  is  unable  to  maintain  her.  The 
pauper  ought  to  have  been  removed  to  Smithville,  where  her 
husband  resided,  and  not  to  Sherburne,  where  the  land  was 
situated,  in  which  she  was  entitled  to  dower.  The  order  of  the 
Sessions  ought,  therefore,  to  be  quashed. 

Order  quashed. 


*The  Overseers  of  the  Poor  of  the  Town  of  Sher-      [  •  188  ] 
BURNE  against  The  Overseers  of  the  Poor  of  the  | 

Tov^n  of  Norwich.  j 

j 

IN  ERROR,  on  certiorari  to  the  Court  of  General  Sessions  Wiere  a  p«r^ 
of  the  Peace  of  the  county  o{  Chenango.  instable  ^f*a 

The  paupers,  George  G.  King  and  his  wife  and  children,  Jojj^n,  and  «»- 
were  removed  from  the  town  of  Norwich  to  the  town  of  Sher-  u!Zea^  hi 
bume,  by  the  order  of  two  justices ;  and  on  an  appeal  from  this  ^^'^Cj  *>"*  p^ 
order  by  the  overseers  of  Sherburne,  it  was  affirmed  by  the  Uoionhcyew^ 
Court  of  Sessions.  SrTwn   m" 

The  pauper,  King,  had  previously  acquired  a  settlement  in  docs  noi  aftcr- 
the  town  of  Bloomfield,  in  the  county  of  Ontario,  by  the  pur-  ^^^j^,^^J*  "J^^ 
chase  of  a  freehold  estate.  In  the  winter  of  1816,  he  removed  cepi  occasion- 
to  Sherburne ;  and  in  March  following,  was  duly  elected  a  con-  ^^^^^^^'^^^^ 
stable  of  that  town,  took  the  oath  of  office,  and  resided  and  lect  his  fees, 
acted  as  constable  there,  until  the  18th  of  December,  in  the  "{J*  ^^^^ 
same  year,  when  be  was  imprisoned  in  the  gaol  of  the  county,  but  no  consu' 
at  Norwich,  for  thirty  days,  on  an  execution  issuing  but  of  a  j'J ViJ  "p'iS^Vw 

the  remainder 
•f  the  jrear,  this  is  not  such  an  execution  of  a  public  annual  office,  during  one  whole  year,  as  to  gain  him 
.  aetilement  ui  the  town  of  which  be  was  constable,  within  the  act  for  the  relief  and  settlement  of  the 
rear.    Sess.  96.  c.78.  f.2.    il  JV  R.  L.  279.    1  R.  B.  621.  §  28,l£D,  and  SO.) 
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NEW-YORK,  Justice's  Court.  On  the  18th  of  January,  1817,  the  day  after 
JJj2;J2^  his  release  from  gaol,  he  removed  his  famtiy  to  Noncich,  where 
they  resided  about  six  months,  until  they  were  removed  back 
to  Sherburne,  by  virtue  of  the  order  now  in  question.  After 
the  pauper  came  to  reside  at  Noruich,  he  did  no  act  as  consta- 
ble of  Sherburne,  except  that  he  occasionally  went  to  Sherburne 
to  collect  his  fees,  and  to  settle  his  old  accounts  as  constable ; 
and,  in  one  instance,  he  procured  an  old.  execution  to  be  re- 
newed, and  demanded  his  fees  upon  it.  No  other  constable 
was  appointed  or  elected  in  his  place,  for  the  remainder  of  the 
year,  after  he  removed  from  Sherburne, 

Per  Curiam.  The  only  question  is,  whether  the  pauper  had, 
within  the  spirit  and  meaning  of  the  statute,  executed  any 
public  annual  office  or  charge,  in  the  town  of  Shcrbwnc,  dur- 
ing one  ichole  year.  {Act  jor  the  reAcf  and  scttlcmint  of  the 
poor,  sess.  36.  c.  78.  s.  2.  1  N.  i?.  L.  279.  1  11  S,  621.  ^ 
[  *  1^9  ]  28,  29, 30.)  *Under  the  circumstances  of  this  case,  we  are  of 
opinion,  that  in  the  true  sense  of  the  statute,  Kinor  cannot  be 
considered  as  executing  the  office  of  constable  in  the  town  of 
Sherburne,  after  he  removed  his  (hmiiy,  and  went  to  reside  in 
Norwich.  The  year  was,  therefore,  not  complete,  and  his  last 
legal  settlement  was  in  Bloomficld. 

Order  quashed. 


Jackson,  ex  dem.  Rachel  Malin,  again.st  Garnsey. 

A  party  mak-  THIS  was  an  actiou  of  ejectment,  brought  to  recover  part 
i^^ronvpyancc,  of  lot  No.  48,  in  townshiD  No.  7,  in  the  second  range  of  town* 
•nd  his  heirs;  ships,  in  the  county  of  Ontario.  The  cause  was  tried  before 
it7  amMn  an  thc  late  Chief  Juslicc,  at  the  Ontario  circuit,  in  June,  1818. 
anion  of  eject-  Thc  Icssor  of  the  plaintiff  claimed  as  grantee  of  Amos  Garn 
rinti-e  7^\n7i  *^€y,  of  whom  the  defendant  was  the  son  and  heir.  The  exeru 
t"  '  h'  \^  ^^^^  ®"^  ^^  ^^  ^'^^  original  deed  were  proved ;  and  a  rva  rd 
Siri'aliitotwiap  of  the  dccd,  by  which  it  appeared,  that  it  was  dated  the  ]'7th 
ib«  wall!  of cou-  fjf  Auffusi,  1793,  was  given  in  evidence  as  a  copy,  the  ac- 
ofihci\Tovery.  kuowledgment  being  informal  and  insufficient.  One  of  thc 
!^^^,u^\^^^  subscribing  witnesses  to  the  deed,  testified,  that  at  the  time  it 
*f  a"ju(^|imlS  was  executed,  one  hundred  dollars  in  silver  were  paid  to  the 
ri^i'Twl* TH''  6"^^^^'  "^y  ^^^  plaintiff's  lessor,  in  the  presence  of  Jemima 
iamr<!*onveyed  IVilJcinson,  of  whosc  socicty  both  the  grantor  and  the  plaintiff's 
haJ'b^"^*^*'??  ^^^^^  ^^''®  members,  in  part  of  the  consideration,  and  that  the 
as  an  outsiani-  grantor  admitted,  that  other  sums  of  money  had  been  previ- 
feft  *ibe  *°  ^n^  otisly  paid  to  him,  and  acknowledged  himself  satisfied.    Another 

le«'s  action,  as 
the  sale  could 
only  operate  upon  (he  interest  which  be  had  in  the  land,  which  was  nothing  more  than  a  naked  pot 
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subscribing  witness  testified,  that  it  was  agreed  between  the  NEW-york, 
parties  thereto,  at  the  time  of  executing  the  deed,  that  if  the  ^^^^^[^J^i^ 
grantor  should  refund  the   consideration  mentioned   therein,      Jacksok 
file  land  should  be  reconveyed  to  him,  if  necessary,  or  the  deed     ^  „t*  „. 

T  111  !•  /•!  Garnskt. 

given  up.  It  appeared,  that  about  the  time  of  tAe  conveyance, 
a  judgment  had  been  recovered  by  one  Hatheway  against  the 
grantor. 

*A  witness  on  the  part  of  the  defendant  stated,  that  after  [  *  190  ] 
the  grantor  had  received  the  money,  he  saw  him  pass  round 
the  house  to  another  door,  where  he  was  met  by  Jemima,  and 
delivered  the  money  to  her.  This  the  witness  said,  took  place 
about  14  or  16  years  before  the  trial.  The  admissions  of  Ra- 
chel the  lessor,  and  of  Jemima ,  were  proved,  that  they  htui  taken 
the  conveyance  out  of  kindness  to  Amos  Garnsey,  the  grantor, 
and  to  prevent  Hatheway  from  getting  the  land,  and'  that  she, 
the  plaintiff's  lessor,  was  willing  to  give  up  the  deed. 

The  defendant  also  produced  in  evidence  a  record  of  a  judg- 
ment in  an  action  of  trespass,  in  which  the  defendant  in  this 
suit  was  plaintiff,  and  one  Doofitile,  defendant,  in  the  Court  of  » 

Common  Pleas  of  Ontario  county,  which  was  filed,  and  dock- 
eted on  the  23d  of  April,  1817,  and  by  which  the  defendant 
therein  recovered  judgment  against  the  plaintiff,  for  30  dollars, 
and  89  cents,  costs,  and  under  which  the  land  in  question  had 
been  sold  and  conveyed  by  the  sheriff  of  the  county  of  Onta- 
rio, to  one  Dorman, 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  on  the  follgwing  questions :  1 .  Whether  a  con- 
veyance of  land  to  avoid  the  payment  of  debts,  is  a  bar  to  the 
heir  at  law  of  the  grantor.  2.  Whether  such  conveyance  can 
affect  a  judgment  for  costs  obtained  subsequently,  against  the 
heir  at  law  of  the  grantor. 

sail,  for  the  plaintiff.  The  deed  in  this  case  was  given  for  . 
a  valuable  consideration.  All  the  other  evidence  was  intro- 
duced to  show,  that  the  deed  was  fraudulent.  But,  even  if 
this  were  a  voluntary  conveyance,  it  is  valid  as  between  the  par- 
ties themselves,  and  is  binding  upon  the  grantor  and  his  heirs ; 
it  is  void  only  against  creditors.  Besides,  S,  DooUitJe  is  not  a 
creditor  within  the  meaning  of  the  statute.  (1  N,  B.  L,  75. 
10  sess.  ch.  44.  2  R.  S,  134.  27  Eliz.  ch.  4.)  To  claim  the 
benefit  of  the  statute,  he  must  be  a  creditor  of  the  grantor,  or 
person  making  the  voluntary  conveyance.  If  this  was  a  volun- 
tary conveyance,  and,  therefore,  void  under  the  statute,  then 
nothing  descended  to  the  heir  of  the  grantor,  and  so  there  was 
nothing  on  which  the  judgment  and  execution  could  attach. 
The  counsel  cited  Rob,  Fraud,  Conv.  *378.  641,  642.  646.  [*191] 
649.  1  Vernon,  45.  100.  Cro.  James ,  270.  7  Mass.  Rep. 
354.     7  Johns.  Rep.  161. 

K  Williams  contended,   1.  That  the  deed,  under  the  cir- 
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191  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,  cumstances,  created  a  resulting  trust  in  favor  of  the  grantOTi 
yJ^^^^^J^i^  which  descended  to  his  heir,  and  was  liable  to  an  execution. 
Jackson  2.  That  if  it  was  not  a  resulting  trusty  and  descended  to  the 

heir  of  the  cestui  oue  trusty  it  was,  at  most,  but  a  mortgage  ; 
and  the  mortgagor  having  been  permitted  to  remain  in  possession 
so  many  years,  the  legal  presumption  wajs,  that  the  debt  for 
which  the  security  was  given,  had  been  paid. 

3.  The  plaintiff's  deed  never  having  been  recorded,  the  de- 
fendant can  set  up  the  deed  to  Dorman^  as  an  outstanding  title. 

Silly  in  reply,  insisted  that  there  was  no  evidence  in  the 
case  to  support  the  position  that  there  was  a  resulting  trust ; 
nor  was  there  any  evidence  of  a  mortgage.  The  title  in  Dor- 
man,  if  any,  is  not  such  a  one  as  could  be  set  up  to  defeat  that 
of  the  lessor. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  It  has 
been  argued,  1.  That  the  deed  created  a  resulting  trust  in 
fiivor  of  the  grantor,  as  the  consideration  money  was  his. 

2.  That  it  was  a  mortgage,  as  the  grantor  was  to  receive 
back  the  land,  and  the  objects  for  which  it  was  given  have 
been  effected. 

3.  That  the  mortgagor,  having  been  permitted  to  remain 
in  possession  ever  since  1793,  the  debt  is  to  be  deemed  as 
paid. 

4.  That  the  outstanding  title  of  Dorman  may  be  set  up  to 
defeat  a  recovery. 

The  deed  under  which  the  lessor  of  the  plaiutiff  claims, 
though  purporting  to  be  dated  on  the  10th  of  August,  1793, 
as  would  seem  from  some  of  the  testimony,  was  actually  de- 
hvcred  about  14  or  16  years  before  the  trial.  I  do  not,  how- 
ever, consider  the  time  of  the  execution  of  the  deed  to  be  ma- 
terial, as  there  was  no  objection  to  the  plaintiff's  recovery. 
[  *  192  ]  *on  the  ground  that  there  had  been  an  adverse  possession. 
Notwithstanding  the  peculiar  features  of  this  case,  and  the 
probable  hardship  on  the  defendant,  as  the  heir  of  a  person 
once  seised,  I  am  compelled  to  say,  that  I  perceive  no  legal 
objections  to  the  plaintiff's  recovery. 

There  is  nothing  in  the  case  to  render  this  a  resulting  trust 
in  favor  of  the  grantor.  The  deed  may  have  been,  and 
probably  was,  executed  for  the  purpose  of  defrauding  a  creditor 
of  the  grantor,  and  without  any  other  consideration  than  one 
merely  colorable;  yet,  as  between  the  parties,  the  deed,  if 
merely  voluntary,  under  the  expectation  that  it  would  be  sur- 
rendered back,  or  that  a  reconveyance  would  be  made,  was 
binding  on  the  parties,  and  their  representatives.  The  statute 
of  the  27th  Eliz.  ch.  4.  has  received  but  one  construction  in 
this  respect.  The  party  making  a  voluntary  conityMice,  arid 
those  claiming  under  him,  are  as  much  bound,  ap  if  ihe  most 
valuable  consideration  had  been  given,  for  that  itf>>iu^e  .has 
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nterposed  only  in  favor  of  purchasers  for  valuable  con-  new-vork, 
uderation.  As  between  the  parties,  they  are  expressly  ^.^J^^jl^i^ 
excluded  from  its  operation,  and  are  left  as  they  stood 
at  the  common  law ;  and  before  the  statute,  the  heir  could 
never  set  up  his  title  against  the  voluntary  alienee  of  his  an- 
cestcMT,  nor  call  upon  him  for  contribution,  w^here  both  were 
amenable  to  the  creditors  of  the  ancestor  as  ter-tenants ;  nor 
will  courts  of  equity  assist  the  party  making  a  voluntary  con- 
veyance, or  his  representative  claiming  as  such,  by  setting  them 
aside.  {Roberts  on  Fraudulent  Conveyances,  646, 647.  7  Johns 
Rep.  161.     1  K  R,  L.  75.  2  H.  5.  134.)  {a) 

The  case  furnishes  no  pretence  to  consider  the  deed  from 
AttMs  Gamsey  to  the  lessor,  as  a  mortgage,  and  it  is  useless  to 
discuss  the  point. 

If  it  was  competent  to  the  defendant  to  set  up  an  outstand- 
ing title,  in  his  defence,  Dorman^s  is  no  title.  He  claims  under 
a  Judgment  obtained  against  the  defendant  for  a  demand,  in 
which  the  ancestor  had  no  concern,  and  for  which  he  was  not 
responsible  ;  and  the  judgment  could  operate  only  on  the  estate 
of  the  defendant.  He  had  no  interest  in  the  premises,  beyond 
a  naked  possession,  and  nothing  but  his  possessory  interest 
could  be  sold  ;  the  sale,  therefore,  could  *not  affect,  or  defeat  [  *  193  ] 
the  title  of  the  lessor  derived  from  the  ancestor. 


Judgment  for  the  plaintiff. 


(a)  Jacki 
Wktiat.R.i 


(a)  Jackson  ▼   King^  4  Onom,  207. 216.    Stwtird  r.  Jackson,  8  Coioen,  406.    11 
•^.213 


Jackson,  ex  dem.   Livingston    &   Bogert,  against 

Frier. 

THIS  was  an  action  of  ejectment  brought  to  recover  part  Evidence  oi  the 
of  lot  No.  10,  in  township  No.  9,  in  the  second  range  of  town-  ^"1^0"!'  ^li^\ 
ships  in  Ontario  county.  The  cause  was  tried  before  the  late  d<;e<i,caiinotbc 
Chief  Justice,  at  the  Ontario  circuit,  in  June,  1818-  ou""j?c*^p'rcJiuc*- 

It  was  admitted,  that  the  title  to  the  whole  of  the  township  Jj^^y'^^^J'^.^Jf®!' 
in  which  the  premises  in  question  are  situated,  was  formerly  in  uju  ih^oI!cs- 
Oliver  Phelps  and  Nathaniel  Gorham,  under  whom  both  the  «i<>nofiheopjK>. 
parties  claimed.  Phelps  fy  Gorham,  by  deed  dated  January  he^  refrse>,"on 
15th,  1789,  conveyed  the  entire  township  to  Caleb  Benton  in  SuJj^^Jt  *°r*uT 
fee ;  and  Benton,  by  deed  dated  April  27th,  in  the  same  year,  w^^his  lo'^si^or 

destroyed. 

To  prove  the  loss  of  a  wrhlcn  infttrument,  it  mast  be  shown  that  diligent  search  and  inquiry  has  t)ecn 
made  of  those  pcryoos  in  whose  possession  it  would  have  been,  had  it  ever  existed. 

The  evidoiire  of  the  loss  of  a  written  instrument,  so  as  to  lay  a  foundation  for  the  introduction  of  infe- 
»aor  proof  of  its  exerulion  and  contents,  is  addressed  solely  to  the  jadre,  who  is  to  determine  exclusively, 
wilhoot  the  inter\*ention  of  the  jury,  whether  if  is  »nfficient  to  authorize  the  admission  of  se<*ondary  evidence. 

And  in  this  and  similar  case.4,  (such  as  the  service  of  notice  to  produce  a  paper  on  I  he  trial,  or  that  a 
inbscribin^  witness  to  a  deed  could  not  lie  found.)  the  rules  in  relation  to  testimony  to  a  jury  do  not  apply, 
out  the  judge  may  admit  the  evidence  of  an  iiitcrcste<l  witness,  or  even,  as  it  'seems,  of  a  party  in  the 
tause,  to  prove  the  loss  of  Iho  deed,  or  other  collateral  fact.   ' 

155 


193  CASES  IN  THE  SUPREME  COURT 

NEW-VORK,  conveyed  the  township  to  Livingston^  one  of  the  plaintiff's 

Jackiox  The  defendant  gave   in  evidence  a  deed   from  Benjamin 

Vki%k  -^^^  ^^  ^^^^'^  Loop,  dated  the  25th  of  September,  1790,  for 
lot  No.  10,  and  called  as  a  witness  one  Powers,  who  testified, 
that  he  was  present  at  the  execution  of  the  deed  from  Alhn 
to  Loop,  and  then  saw,  in  the  possession  of  Allen,  a  deed 
from  the  lessor,  Livingston,  for  several  lots,  of  which  No.  10 
was  one,  but  that  he  was  not  acquainted  with  the  handwriting 
of  Livingston;  and  that  one  Hart,  and  another  person,  whose 
name  the  witness  could  not  recollect,  were  subscribing  wit- 
nesses to  the  deed.  The  plaintiff's  counsel  objected  to  the 
competency  of  this  testimony,  and  insisted  that  tlie  defendant 
should  not  be  permitted  to  give  parol  evidence  of  the  contents 
[  *  194  ]  of  the  pretended  deed  from  Livingston  *to  Alhn,  without 
first  proving  its  destruction  or  loss,  and  then  proving  its  execu- 
tion by  one  of  the  subscribing  witnesses,  or  by  proof  of  their 
handwriting,  in  case  it  should  appear  that  the  subscribing  wit- 
nesses were  dead,  or  were  without  the  jurisdiction  of  the 
Court.  But  the  Chief  Justice  overruled  the  objection,  and 
declared  that  he  would  hear  the  evidence,  as  the  jury  must  de- 
termine whether  the  loss  of  the  deed  was  sufficiently  estab- 
lished ;  that  the  defendant  might  prove  the  execution  of  the 
deed,  by  any  person  who  was  present,  although  not  a  subscrib- 
ing witness,  and  that  such  evidence  w^ould  be  competent  and 
sufficient,  provided  due  diligence  had  been  used  to  procure  the 
subscribing  witness. 

It  appeared  that  Alhn  died  several  years  ago,  and  that  he 
had  a  wife  and  family  in  Rhode  Island.  Search  had  been  made 
for  his  papers,  but  there  had  never  been  any  inquiry  of  his 
wife  and  family.  Several  witnesses  were  examined  as  to  the 
execution  and  contents  of  the  alleged  deed  from  Livingston ; 
but  the  testimony  was  very  feeble,  and  not  one  of  the  persons 
who  testified  that  they  had  seen  the  deed,  was  ac(|uainted  with 
the  handwriting  of  the  grantor. 

The  Chief  Justice  charged  the  jury,  that  in  his  opinion,  the 
dcfendfint  had  not  sufficiently  proved  the  loss  of  the  deed  at- 
tempted to  be  set  up,  from  Livingston  to  Alhn,  to  entitle  him 
to  give  parol  evidence  of  its  contents,  nor  had  the  execution 
and  contents  of  the  deed  been  sufficiently  proved ;  and  that, 
in  his  opinion,  the  plaintiff  was  entitled  to  recover.  The  jury, 
however,  found  a  verdict  for  the  defendant,  which  it  was  now 
moved,  on  the  part  of  the  plaintiff,  to  set  aside: 

E.  Williams,  for  the  plaintiff. 

ParJcer,  contra.  He  cited  Phillips^s  Ev,  356.  n.  c.  3  JBtV 
ney's  Rep.  539.  192.  5  Binney,  348.  4  Day's  Rep.  383.  8 
East,  273.     3  Johns.  Rep.  477.     Peake's  Ev.  40.  98 
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Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court  new-yorr, 

It  is  an  elementary  rule  that  evidence  of  the  execution  or  y^^J^lJ^^^ 
contents  of  a  deed,  cannot  be  admitted,  without  the  produc-      Jackiov 
tion  •of  the  deed  itself,  unless  it  can  be  shown  that  it  is  in  the       pjiy^R 
possession  of  the  opposite  party,  and  he  refuses  to  produce  it, 
after  regular  notice,  or  that  it  is  lost  or  destroyed. 

The  evidence  of  the  loss  of  a  deed  is  addressed  to  the  Court 
alone ;  and  it  is  not  a  subject  on  which  the  jury  are  to  pass. 
In  the  case  of  Butler  v.  Warren,  (11  Johns.  Rep.  57.)  it  is 
true,  this  Court  considered  the  admission  of  an  interested  wit- 
ness to  prove  the  service  of  a  notice  on  the  defendant  to  pro- 
duce a  paper  in  his  possession  on  the  trial,  preparatory  to 
giving  evidence  of  the  contents  of  the  paper,  as  an  infraction 
of  the  rule  of  law,  which  precludes  the  admission  of  an  inter- 
ested witness  to  give  evidence  on  the  trial.  But  the  well- 
settled  distinction  between  evidence  offered  to  the  Court  upon 
a  collateral  point,  not  for  the  consideration  of  the  jury,  aiid 
evidence  in  chief,  was  not  adverted  to  in  that  case.  And  we 
are  clearly  of  the  opinion,  that  the  decision  in  Builer  v.  War- 
ren, cannot  be  supported.  In  Forbes  v.  Wale,  (1  Bl,  Rep. 
532.)  the  issue  was  non  est  factum,  in  a  suit  on  a  bond.  It 
became  necessary  to  prove  that  the  subscribing  witnesses  were 
dead,  and  the  plaintiff  himself  was  examined,  as  a  witness  to 
that  point,  and  as  preparatory  to  the  proof  of  the  handwrit- 
ing. In  Godbolt,  193.,  the  Court  refused  to  permit  depositions 
of  witnesses  taken  in  the  Court  of  Chancery,  to  be  given  in 
evidence,  unless  affidavit  be  made  that  the  witnesses  were  dead. 
In  Godbolt,  326.,  the  Court  said,  that  if  the  party  cannot  find 
a  witness,  he  is,  as  it  were,  dead  unto  him,  and  his  deposition 
in  an  English  Court,  (Chancery,)  in  a  cause  between  the  same 
parties,  may  be  allowed  to  be  read  to  the  jury,  so  as  the  party 
make  oath  that  he  did  his  endeavor  to  nnd  the  witness,  but 
that  he  could  not.  In  Douglasses  lessee  v.  Saunderson,  (2  Dall. 
116.)  the  Supreme  Court  of  Pennsylvania  held,  that  the  plain- 
tiff was  a  good  witness  to  prove  the  death  of  the  subscribing 
witness,  in  order  to  let  in  evidence  of  the  handwriting.  I 
have  considered  the*nature  of  this  preliminary  evidence,  for 
the  purpose  of  showing  that  it  is  not  addressed  to  the  jury,  but 
is  merely  for  the  consideration  of  the  Court,  (a)  It  follows,  that 
the  Chief  Justice  was  mistaken  in  admitting  the  evidence  *of  f  *  ^^  I 
the  loss  of  the  deed,  with  a  view  of  its  being  passed  upon  by 
the  jury. 

If  the  evidence  of  the  loss  of  the  deed  was  sufllicient,  it 
would  not  be  a  ground  for  a  new  trial  that  it  was  submitted  to 
the  jury ;  for,  although  that  would  be  irregular,  the  party  could 
not  ccMnpIain  of  any  injustice  to  him  in  consequence  of 
that  course  of  proceeding.  That  a  particular  deed  existed  is 
the  most  material  inquiry ;  the  fact  of  its  existence,  and  the 

(a)  See  Chamhtr^«un,  ▼.  Oorham,  2  Johns.  lUp.  144.  Jackson  t.  Davis,  5  Cow 
My  196.     CtmBberUUn  t.  Gorham,  90  Jokns.  R^.  144. 

157 


196 


CASES  IN  THE  SUPREME  COURT 


NEW-YORK,  contents  of  the  deed,  are  matters  to  be  tried  by  the  jury.  The 
May,  I8iy.  j^^^  ^^  j^  must  be  made  out,  as  a  pre-requisite,  to  the  satisfac 
tion  of  the  Court.  The  law  exacts  nothing  unreasonable  in 
such  a  case.  If  the  parol  proof  of  the  loss  establishes  the  feet 
with  reasonable  certainty,  that  is  sufficient,  (8  Easty  289.  Jack- 
son  V.  Neelj/y  10  Johns.  Rep.  374.)  No  precise  rule  can  be 
safely  laid  down  upon  this  subject,  further  .than  this,  that 
diligent  search  and  inquiry  should  be  made  of  those  persons  in 
whose  custody  the  law  presumes  the  deed  to  be,  supposing  it 
once  to  have  existed.  In  this  view,  there  is  a  material  defect 
in  the  proofs,  for  no  inquiry  appears  to  have  been  made  of  the 
widow,  or  of  any  of  the  family  of  Allen.  The  presumption  is, 
that  they  know  where  he  died,  and  what  became  of  his  papers. 
At  all  events,  they  are  more  likely  to  have  this  knowledge  than 
any  other  persons  ;  and  it  was  indispensable  to  procure  some 
evidence  from  some  part  of  his  family.  The  proof  in  the 
case  is  entirely  inconclusive  on  the  fact  of  the  loss  of  tlie  deed, 
if  it  ever  existed  ;  and  proof  of  the  execution,  or  contents  of 
the  deed,  ought  not  to  have  been  admitted  upon  such  slight 
evidence,  (a) 

As  to  tne  evidence  of  the  execution,  and  contents  of  the 
deed,  it  is  unnecessary  to  say  much,  as  it  is  presented  in  the 
case.     It  is  of  a  suspicious  character,  though  it  seems  it  ob 
tained  credence  from  the  jury. 

There  must  be  a  new  trial ;  the  costs  to  abide  the  event  of 
the  suit. 

New  trial  granted. 

(a)  Bet  Jackson  v.  Root,  18  Johns.  Rep.  60.    Jackson  v.  BtUs,  9  Cowen,  208, 
tna  the  cases  there  cited. 


[*197] 


*Jackson,  ex  dem.  Seelye,  against  Mor^l. 


^wd"^  is  THIS  was  an  action  of  ejectment  for  a  lot  of  land,  in  the 
ihc"iRmeofonS  village  of  Cherry  Valley,  in  the  county  S(  Otsego,  which  was 

Sdim"k>nt  ^"^^  ^^^^^  **■■•  J-  ^^^^''  ^^  ^^^  Otsego  circuit,  m  June,  1818. 
advanced',  by  In  l8l4,  fV.  Bee7cfnan,}un.  purchased  the  lot  in  question  of 
reslliiriif  fo"or  ^^^  lielos  White,  by  a  mere  verbal  agreement,  paying  him, 
of  the  "person  however,  partly  in  other  land,  and  partly  in  money,  the  full 
ihc*^  TOiisid^  consideration.     BeeJcman  immediately  went  into  possession, 

ation. 

But  it  is  eft- 
MDiial  to  a  resulting  tmst,  that  it  tbould  arise  from  some  coam'soce  or  deed. 

Where  a  person  purchases,  and  pays  for  land,  but  docs  not  take  a  deed,  the  purchaser  does  not  become 
s&^scd,  iMit  only  acquires  an  equitaole  interest,  which  is  to  be  enforced  in  equity,  and  not  at  law;  and  if 
the  vendor  afterwards,  by  direction  of  the  porchaser,  conveys  the  land  to  a  person  to  whom  the  pofchasef 
was  indebted,  and  by  his  direction,  no  trust  results  upon  this  conveyance  to  the  original  purchaser;  and . 
the  land  cannot  be  levied  on  and  sold  under  a  judgment  recovered  against  the  first  puroiaser,  previous 
to  the  conveyance  to  the  second. 

In  an  action  of  ejectment,  against  a  person  who  has  forcibly  entered  upon,  and  taken  possession  of 
land,  it  seems  that  the  defendant  is  not  precluded  from  setting  up  title  in  himself,  or  a  third  person,  oi  mt 
of  the  action. 
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and  built  an  office  on  the  premises,  which  the  defendant  occu-  NEW-york 
pied  as  hLs  tenant  for  one  year ;  it  was  then  occupied  by  Beek-  ^^^^ll,^^}^ 
man,  until  some  time  in  the  spring  of  1816,  when  an  execution 
was  delivered  to  the  sheriff  of  the  county  of  Otsego,  on  a 
judgment  docketed  the  8th  of  iJeccmbery  1814,  for  1,500 
lollars,  recovered  by  one  Hammond  against  Beekm^zn,  who 
then  delivered  the  key  of  the  office  to  the  lessor  of  the  plain- 
tiff, for  whose  benefit  the  premises  were,  in  a  few  days,  to  be 
sold  on  this  execution,  and  also  on  another  execution  which 
the  lessor  had  in  his  own  favor.  On  the  5th  of  Juncy  1816, 
the  premises  were  conveyed  by  the  sheriff  of  Otsego  to  the 
plaintiff's  lessor.  After  possession  of  the  office  had  been  given 
up  by  Beekman,  it  was  fastened  up  and  secured  by  the  direc- 
tion of  the  plaintiff^s  lessor,  who  took  the  key :  and  a  witness 
testified,  that  a  few  days  after  this,  he  found  the  office  doors 
broken  open,  and  the  defendant  in  possession,  who  had  ever 
since  continued  in  possession. 

The  defendant,  in  opening  his  defence,  stated,  that  he  should 
show  title  to  the  premises  in  one  David  Little,  and  that  he 
entered  by  permission  of  Little,  and  as  his  tenant.  Tlie  de- 
fence was  objected  to  by  the  counsel  for  the  plaintiff,  who 
contended  that  this  was  not  in  the  nature  of  a  vacant  pos- 
session, and  that  although  the  legal  estate  might  be  in  Little, 
that  gave  him  no  right  to  enter  in  the  manner  *which  has  been  [  *  198  j 
stated.  The  judge,  however,  overruled  the  objection.  Delos 
White,  on  the  part  of  the  defendant,  then  testified,  that  in 
August,  1815,  Beekman  directed  him  to  execute  a  deed  of  the 
premises  to  David  Little ;  and  that  about  the  time  of  the  ex- 
ecution of  the  deed,  he  understood,  from  a  conversation  be- 
tween Beekman  and  Little,  that  Beekman  should  retain  pos- 
session as  tenant  of  Little.  It  was  also  proved,  that  after 
Beekman  had  left  the  possession,  an  agreement  was  made 
between  the  defendant  and  Little,  for  the  former  to  occupy  the 
office ;  under  which  agreement  he  took  possession.  It  furtlier 
appeared,  that  at  the  time  of  executing  the  deed  to  Little, 
Beekman  was  indebted  to  Little  in  the  sum  of  about  300 
dollars ;  to  secure  which,  the  premises  were  conveyed ;  and 
that  Little  was  informed,  at  the  time,  of  Hammond's  judg- 
ment 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  on  a  case  to  be  made. 

Van  Vechten,  for  the  plwntiff.  The  payment  of  the  money, 
by  Beekman  to  White,  created  a  resulting  trust  in  the  latter  for 
the  benefit  of  Beekman.  This  interest  in  the  cestui  que  trust 
was  tangible  by  execution ;  and  was  sold  by  the  sheriff  to  the  les- 
sor of  the  plaintiff,  who  took  possession  of  the  premises  under 
the  deed ;  during  all  which  time  White  was  looking  on.  {Foot 
and  Litchfield  v.  Colvin,  3  Johns.  Rep.  216.  Jackson,  ex  dem. 
Benton,  y.  MaUdorf,  11   Johns.  Rep.  91.    Bogart  v.  Perry ^ 
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HEW-ifORK,  1  Johns.  Ch.  Rep.  52.  56.     Bottford  v.  Burr,   2  Johns.  Ch. 

,!;^C^.  Rep.  405.)  ■ 
Jackson  Again ;  the  deed  from  Btclcman  to  lAtth  was  fraudulent  aa 

Skklye       agJ^nst  a  bona  fide  purchaser,  or  judgment  creditor. 

Cada^  contra.  This  was  not  such  a  trust  or  interest  as  could  be 
sold  on  execution,  under  the  statute.  (I  N,  R.  L.  74.  sess.  10. 
ch.  37.  s.  4.  2  R.  S.  134.)  It  must  be  a  present  and  existing 
interest  in  the  cestui  que  u^e,  or  cestui  que  trust,  at  the  time  of 
the  execution.  Now,  all  the  interest  which  BceJcman  had  was, 
nearly  a  year  before  the  issuing  of  the  execution,  conveyed  to 
Little.  The  judgment  was  no  lien  on  the  premises.  Our  act 
concerning  uses  is  taken  from  the  29  Car.  II.  c.  3.,  and  it  has 
[  *  199  ]  been  decided  under  that  statute,  that  a  judgment  does  *not 
bind  the  interest  of  the  cestui  que  trust,    (4  Com,  Dig.  131.) 

It  is  said,  that  the  conveyance  frera  BeeJcman  to  Little  was 
fraudulent  and  void.  But  it  was  proved  that  Bcekman  was 
indebted  to  Little,  and  for  securing  that  debt,  he  directed 
IVhite  to  convey  the  premises  to  Little.  This  Beckman  had  a 
legal  right  to  do ;  and  if  any  equity  of  redemption  exists,  appli 
cation  should  be  made  to  the  Court  of  Chancery  for  relief 

Again  ;  there  was  no  resulting  trust  in  this  case.  A  resulting 
trust  arises  by  implication  of  law,  from  some  deed  or  convey- 
ance. As  if  A.  pays  B.  a  sum  of  money  for  land,  and  he 
conveys  it  to  C,  there  is  a  resulting  trust  from  C.  to  A.  But 
in  this  case,  though  money  was  paid,  yet  no  deed  was  execut- 
ed. A  resulting  trust  cannot  be  created  by  parol,  nor  arise 
from  a  parol  contract.  A  use  cannot  be  declared  by  parol. 
(1  Cruise's  Dig.  459.  461.  471.     Comyn's  Dig.  tit.  Uses.  D.  1.) 

Spenceu,  Ch.  J.,  delivered  the  opinion  of  the  Court.  BecJc- 
man  acquired  nothing  but  an  equitable  interest  in  the  premises, 
in  consequence  of  his  verbal  agreement  with  White,  and  the 
payment  of  the  consideration  money.  He  had  no  legal  or 
executed  estate,  entitling  him  to  be  regarded  as  seised.  (4 
Cyom.  Dig.  title  Uses,  445.  D.  1.)  His  right,  until  it  was 
merged  in  the  deed  to  Little,  was  a  mere  chose  in  action ; 
and  his  remvdy,  had  White  refused  to  convey,  would  have 
been  in  equity  alone,  to  compel  a  specific  execution  of  the 
contract. 

The  statute  of  frauds  requires  all  declarations  and  creations 
of  trusts  of  land,  to  be  in  writing;  and  it  provides,  that  all 
conveyances  where  trusts  and  confidences  shall  arise,  or  result 
by  implication,  or  construction  of  law,  shall  be  of  the  like  form 
and  effect,  as  the  same  would  have  been,  if  the  act  had  not 
been  made.  It  is  essential,  from  the  very  words  of  the  statute, 
to  a  resulting  trust,  that  it  should  arise  from  some  conveyance 
or  deed ;  and  it  happens,. when  an  estate  is  purchased  in  the 
name  of  one  person,  and  the  price  or  consideration  money  is 
paid  by  another  person.  In  such  case  there  is  a  resulting  trust 
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in  &vor  of  the  person  who  paid  the  consideration.     (2  Johns,  new-vork, 
Ch.  Rep.  403.)  {a)  vi!:i:j!iL 

♦The  conveyance  by  White  to  Litthy  did  not  create  a  result-  Jacksoh 
ing  trust  in  favor  of  Beekman ;  for  although  White  gave  the  s^jlyk 
deed,  on  the  consideration  paid  by  Beekman  to  him ;  yet,  as 
between  Beekman  Sf  Little,  the  former  renounced  to  the  latter 
the  benefit  of  this  consideration,  in  satisfaction  of  a  debt,  which 
it  is  admitted  was  actually,  and  bona  fide  due.  This  was  the 
same,  in  effect,  as  if  LittU  himself  had  paid  the  consideration 
to  White;  and  the  consequence  is,  that  thereafter,  Beekman 
ceased  to  have  any  kind  of  interest  in  the  premises,  and  the 
lessor  of  the  plaintiff  acquired  no  title  under  the  sheriff's  sale 
to  him. 

Another  point  has  been  made,  that  the  possession  taken  by 
the  defendant  was  forcible  and  tortious,  and  that,  therefore,  he 
cannot  be  allowed  to  set  up  a  title  in  Little^  his  landlord. 
The  iacts  in  the  case  do  not  warrant  the  objection ;  and  the 
Court  think  this  a  sufficient  answer.  Individually,  I  am  of 
opinion,  that  if  the  objection  were  founded  in  fact,  it  would  be 
untenable.  The  action  of  ejectment  is  a  possessory  action, 
and  the  question  to  be  tried  is,  who  has  the  best  title  to  the 
possession.  A  defendant  may  be  placed  in  a  situation  preclud- 
ing him  from  setting  up  title,  either  in  himself  or  a  third 
person,  to  defeat  the  plaintiff's  recovery.  A  forcible  entry  on 
the  premises  will  not  estop  the  defendant  from  asserting  an 
independent  right  to  retain  the  possession.  The  action  of 
ejectment  includes  a  trespass ;  it  is  founded  on  the  notion  that 
the  defendant  has  forcibly  entered  upon  the  possession  of  the 
nominal  plaintiff,  and  ejected  him,  and  kept  him  out  of  posses- 
sion, and  its  object  is  to  regain  the  possession  of  premises  of 
which  he  has  been  tortiously  dispossessed.  It  was  fashioned  • 
for  die  purpose  of  trying  the  title ;  not,  indeed,  the  strict  right 
between  the  parties  in  all  cases,  for  the  plaintiff  must  have 
been  possessed  within  twenty  years  prior  to  the  commencement 
of  the  action.  It  may  be  safely  asserted,  that  any  defence 
which,  as  respects  the  right  to  the  premises,  would  protect  the 
defendant  from  a  recovery  of  damages,  in  an  action  of  trespass 
quare  clausum  fregit,  will,  a  fortiori,  protect  jbl  defendant  in 
ejectment  In  the  case  of  Hyatt  v.  Wood,  (4  Johns.  Rep. 
150.)  it  was  decided,  that  if  one  having  a  possessory  title  to 
land,  enters  by  force,  and  turns  out  a  person  who  has  a  naked 
possession  *only,  the  latter  could  not  maintain  trespass  against  [*  ^1  ] 
the  person  having  a  better  title ;  and  that  if  a  person  having  a 
legal  title,  enters  by  force,  though  he  may  be  indicted  for  a 
breach  of  the  peace,  yet  he  is  not  liable  to  a  private  action  of 
trespass  for  damages,  at  the  suit  of  the  person  who,  although 

(a)  Jackson  y.  Moore j  6  Cotoen,  716,  726.    Seward  y.  Jackson^  8  CotMA,  428. 
t  Wenddl,  625.    2  Wmddl,  134. 
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NEW-YORK,  he  is  turned  out,  has  no  right.    This  principle  is  entirely  appK 
^^Jjy^J^J^  cable,  in  my  judgment,  to  the  action  of  ejectment 

Jadgment  for  the  defendant. 


Shavcr  against  £hl£. 

SwSJTof  ancJuT      ^^  ERROR,  on  certiorari  to  a  Justice's  Court 

Eyabitt  *°  to      The  defendant  in  error  brought  an  action  in  the  Court 
■rer,    tnuw-  below,  against  tlie  plaintiff  in  error,  upon  a  promissory  note, 

fen  It  to  another  i.i^»Ti  l  ajil^li-    ^i^  • 

person  for  a  payable  to  HomeSy  or  bearer,  executed  by  the  plamtiff  m  error, 
^dmui^  *mI  *^  which  there  was  a  subscdNng  witeess.  At  the  trial,  the 
der^  ^g^l  subscribing  witness  was  not  produced,  but  die  plaintiff  below 
p«n«i*towhl)m  P''^^^^  ^y  ^^^  L&ucksy  who  had  formeriy  owned  the  note,  that 
it?unli8fc^re!!!  whilc  he  owned  it,  the  witness  applied  to  the  defendant  for 
ai^L  owi^risk^  payment,  but  did  not  show  him  the  note,  nor  did  he  state  the 
be  is  not  a  com-  amount  Or  date  of  it,  but  the  defendant  answered  that  he  had 
^Mhe  pTaiS  given  a  note  to  Helmes,  and  said  that  he  would  pay  it  at  a 
in  an  action  up-  futurc  day.  The  witness  also  stated,  tliat  he  had  sold  the  note 
be  ^i^onTy%i^-  ^^  ^^^  plaintiff  bclow,  for  a  valuable  consideration,  but  to  be 
cbarfired  from  colIectcd  at  the  risk  of  the  plaintiff.  An  objection  was  made 
maker's  solving  to  the  witncss,  ou  the  grouud  that  he  was  interested  and  in- 
cy,  but  is  siiii  competent,  but  the  Justice  overruled  the  objection,  and,  on  hi» 
thc^tc^lhiuid  evidence  alone,  rendered  judgment  for  the  plaintiff  below. 

prov^   to  be  a 

vi^Sreapei^  ^^^  Curiam,  According  to  the  decision  of  this  Court  in 
[  *  202  J  the  case  of  Herricfc  v.  fVhitney,  (15  Johns.  Rep,  240.^  *Loucks 
son  calls  on  the  was  an  incompetent  witness  to  prove  the  making  of^  the  note. 
^*S!Sie''^to"A.*  Although  he  sold  it  upon  condition  that  it  was  to  be  collected 
or  bearer,  to  at  the  risk  of  the  plaintiff  below,  that  means  the  risk  of  the 
JjJ^^ribS^wit-  defendant's  solvency,  not  the  risk  of  the  note  being  a  forgery. 
Dcss,  and  dc-  (a)  But,  independent  of  this  objection,  the  evidence  was  not 
me?t%ut'SwI  sufficient  to  warrant  a  recovery.  The  witness  spoke  to  the 
ther  shows  him  defendant  about  a  note  which  the  defendant  had  given  to 
mcnu^*s'  "h!J  Holmesy  or  bearer^  without  mentioning  date  or  sum,  and  the 
amount  or  date  defendant  acknowledged,  that  he  had  riven  a  note  to  Holmes. 
makcradfuow*  No  uote  was  pfoduccd,  and  shown  by  the  witness  to  the 
edges  that  he  defendant,  and  the  identity  of  the  note  to  which  the  defend- 
D  rt€  loT^and  ^i^'s  confession  related,  is  not  proved  with  reasonable  certainty. 
that  he  vfouid  Although,  from  the  defendant's  confession,  it  appears,  that 
mreday^this^s  there  was  a  geiraine  note  from  him  to  Holmes,  or  bearer,  in 
not  a  safficient  existcnce  somcwhere,  non  constat,  but  that  the  note  produced 

admission  of  the  '^ 

execution  of  the 

!!^e  th^  ne^  d^)  ^^  Baskins  y.  Wilkins,  6  Cotoen,  474,  where  J.  SuiherUmd  observes, 
sity  of  provinir  ^^  ^^  ^^  ^^  ^^  subject,  as  reoopniied  in  nerrkk  y.  Whitney^  and  in  this 
it  by  the  sub-  case,  has  always  appeared  to  him  to  be  founded  on  considerations  extremely  re- 
scribing  wit-  fined  and  artificial,  and  intimates,  that  the  liability  of  the  witness  upon  the  ilte- 
ncNs.  plied  warranty  of  the  genuineness  of  the  note  would  not  disqualify  nim. 
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on  die  tried  was  a  forgery ;  and  if  so,  the  maker  will  have  to  new-york, 
pay  the  senuiiw  nole,  notwithstanding  the  recovery  against  v^^J^^IfJ^x 
him  m  this  suit.  The  relaxation,  in  respect  of  negotiable  ThePMPLs 
paper,  of  the  mle  requiring  the  production  of  the  subscribing  RogjjB;^,^,^ 
witness,  («)  wouUi  be  very  unsafe,  unless  great  strictness  and 
certainty  were  required,  in  the  secondary  proof  On  t)Oth 
these  groonds,  therefore,  the  jud^gment  ought  to  be  reversed. 

I  Judgment  reversed. 

I  («)  Vids  BkU  y.  PAe^,  S  J^kms.  Bep.  451. 

i 


*The  People  against  Rose  Butler«  [  *  203  ] 

THE  prisoner  was  broi^^bt  up  on  habeas  corpus.  She  was  ?^*^j?^^r!^®' 
indicted  at  the  court  of  Oyer  and  Terminer ,  held  in  the  city  of  iS^aJ^i  at  tbe 
New-Yorky  in  November  last,  for  arson,  under  the  first  section  *"»«»  ^y  ^^<^J 
of  the  act  declaring  the  punishment  of  certain  crimes,  (36  sess.  jl^if  ro^iumed, 
ch.  29.  1  JV^  JR.  L.  407.)  which  declares,  among  other  things,  JJ/Z^,'"*^"* 
that  any  person  who  shall  be  duly  convicted  of  "  wilfully  of**tiIe  ac?,  ji 
burning  any  inheMted  dweUing-house,  shall  suffer  death,"  (fee.  ^  *•  ^;  ^' 

It  appeared,  at  the  trial,  thadt  the  house  alleged  to  be  burnt  2  ^s!  656.) 
by  the  prisoner,  was  not  entirely  consumed  or  burnt  The  fire  JJ|^  SJSS?****** 
and  combustH[>Ie  maleriabi  had  been  placed  by  the  prisoner  on 
the  kitchen  stairs,  in  consequence  of  which,  two  or  three  of 
the  stah^  were,  in  part,  consumed.  The  family,  consistisg  of 
several  persons,  were  asleep  at  the  time,  in  the  upper  part  of 
the  house,  and  bein§  alarmed  by  the  noise  of  the  fire,  awoke, 
and  finally  extinmiished  it,  but  the  other  parts  of  the  house  did 
not  take  fire.  The  jury  found  the  prisoner  guilty ;  biit  some 
doubt  being  entertained  by  the  Court  below,  whether  the  fects 
proved  amounted  to  arson,  within  the  meaning  of  the  act,  the 
record  of  conviction  was  removed  into  this  Court,  for  its  judg- 
ment thereon.  The  prisoner  being  placed  at  the  bar,  Van 
IVyck,  Attorney  of  the  District,  moved  for  judgment.  He 
cited  1  Hde  JP.  C.  568.  2  East  C.  L.  1020.  1  HawTc.  P.  C. 
106.  ch.  a».  s.  4.  4  Bl  Com.  222.  1  Jacob's  Law  Diet.  132. 
IN.  ILL.  407.      2.  K  S.  656. 

D.  Graham,  contra,  contended,  1.  That  the  word  "inhai 
ited,''  first  introduced  into  the  act  of  the  8th  of  April,  ISOtJ, 
(31  sess.  ch.  1 55.)  and  re^nacted  in  the  revised  law  of  1&13, 
was  intended  to  signify,  not  merely  that  the  dweEing-howe 
must  be  inhabited  at  the  time  of  the  burning,  but  that  some 
personal  injury  should  be  caused  by  the  burning.  Before  1808, 
the  crime  of  wilfully  buminj^  any  dwelling-^iouse  or  bam,  was 
punished  by  imprisonment  tor  life.     In  1808,  ^wilfiilly  burning      [  *  20^ 
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NEW-YOKK,  an  inhabited  dwelling  was  made  punishable  with  death ;  and 
i/Uy,  1819.  ^j^^  offence  of  wilfully  burning  any  dwelling-house,  uninhabited, 
or  any  house  of  public  worship,  or  other  public  building,  or 
any  barn  or  grist-mill,  was  made  punishable  by  imprisonment 
in  the  state  prison,  for  a  period  not  exceeding  14  years,  (sect. 
1  and  5.) 

2.  That  the  &ct  of  two  or  three  of  the  stairs  being  partially 
consumed,  was  not  sufficient  to  constitute  the  crime  of  wilfully 
burning.  By  the  old  common  law,  in  the  days  of  law  Latin, 
the  words  incendit  et  combussit  meant  the  burning  up  or  con- 
sutninff  of  the  building ;  and,  at  the  present  day,  the  burning 
of  a  house  or  building  means  something  more  than  merely 
setting  fire  to  it. 

Per  Curiam.  It  is  well  settled,  that  to  constitute  the  crime 
of  arson,  it  is  not  necessary  that  the  house  should  be  absolutely 
consumed  or  burned.  It  is  enough  if  the  fire  is  applied  with  a 
malicious  intent,  so  as  to  take  effect,  though  only  a  part  is 
consumed.  By  the  addition  of  the  word  inhabited  in  the  first 
section  of  the  act,  the  legislature  evidently  intended  to  make  a 
distinction  between  the  act  of  burning  a  dwelling-house  while 
persons  were  actually  in  it,  at  the  time,  and  burning  an  unin- 
habited dwelling-house ;  the  one  offence  being  punishable  with 
death,  and  the  other  by  imprisonment,  (sect.  5.^  The  facts 
in  this  case  show  the  malicious  and  criminal  intent  of  the 
prisoner,  as  much  as  if  the  whole  house  had  been  consumed ; 
and  we  are  clearly  of  opinion,  that  she  has  been  guilty  of  the 
offence  described  in  the  first  section  of  the  act. 

The  Court,  accordingly,  pronounced  sentence  of  death 
against  the  prisoner. 


[*205] 


*Allen  against  Watson. 


Where  b  an  ac-  THIS  was  an  action  of  debt,  on  a  bond  in  the  penalty  of 
lJSti^""bS2d;  500  dollars,  dated  the  I7th  of  October,  1817,  payable  on 
the  dcfendani  demand  to  the  plaintiff",  and  conditioned  for  the  performance 
ward '  and  the  of  the  award  of  three  persons  therein  named,  or  of  any  two  of 


setUnf  foi 

awara,  a  rejoinder  that  the  defendant,  previously  to  the  makings  of  the  award,  bad,  by  writing  under  seal, 
revoked  the  power  of  the  arbitrators,  m  good ;  and  such  rejoinder  is  not  a  departure  from  the  plea,  and  is 
not  inconsistent  with,  but  fortifies  it,  as  it  shows  that  the  instrument  purporting  to  be  an  award,  was,  in  fact, 
no  award,  the  powers  of  the  persons  making  it  having  previously  been  determined. 

But  where  the  rejoinder  impeaches  the  award,  it  is  a  departure  ;  for  that  is  an  admission  of  its  eidst* 
ence,  and  is,  therefore,  inconsistent  with  the  previous  denial  tliat  tnere  was  no  award. 

It  seems  unnecessary  to  state  in  the  rejoinder  that  notice  of  the  revocation  was  given,  as  this  is  implied 
in  tlie  fact,  that  the  submission  was  revoked :  but  at  all  events,  the  objection  cannot  be  taken  on  general 
demnrrer. 

A  party  to  an  arbitration  bond  may,  before  award  made,  revoke  the  power  granted  to  the  arbiiralon, 
and  they  cannot  proceed  to  make  an  award.  The  penalty  of  the  bond  is  thereby  forfeited,  but  it  is  com* 
pulsory  on  the  plaintiff  lo  assign  breaches  and  have  ois  damages  assessed,  under  the  7th  section  of  the  act 
for  the  amendment  of  the  law.    (1  N.  R.  L.  618.    t  R.  B.flZ.  %  5,6,7, 8.    See  post.  229.} 
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them,  of  all  matters  in  controversy  between  the  parties,  and  of  new-york, 
the  costs  of  all  suits  commenced,  or  depending  between  them,  ,^^^^^^.^^51^ 
and  the  costs  of  the  arbitration,  so  as  the  award  should  be 
made  by  the  arbitrators,  or  any  two  of  tliem,  in  writing,  and 
under  seal,  ready  to  be  delivered  to  the  parties,  on  or  before 
the  first  day  of  January  next  ensuing  the  date  of  the  bond. 
The  defendant,  after  oyer  of  the  bond  and  condition,  pleaded 
no  award.  The  plaintiff  replied,  reciting  an  award  made  on 
the  nth  of  Decembery  1817,  by  which  it  was  awarded,  that  all 
suits  between  the  parties  should  cease,  that  each  should  pay 
his  own  costs  in  those  suits,  that  the  defendant  should  pay  to 
the  plaintiff  97  dollars  and  40  cents,  that  mutual  releases 
should  be  executed,  &c. ;  and  the  breach  assigned  is  the  non- 
pajrment  of  the  money  awarded  by  the  arbitrators.  The 
defendant  rejoined,  that  after  the  making  of  the  bond,  and 
before  the  award  was  made,  or  the  time  for  making  it  had  ex- 
pired, he  did,  '^by  a  certain  writing,  obligatory,  sealed,  &c. 
revoke  and  disannul  the  said  bond,  or  writing  obhgatory, 
executed  and  detivered  by  him,  the  said  defendant,  to  the 
plaintiff,  and  all  and  singular,  the  powers  given  and  granted  by 
him,  in  and  by  the  said  bond,  or  writing  obligatory,  to  the 
said  arbitrators,  and  this  he  is  ready  to  verify :  wherefore,  he 
prays,  &.c." 

To  this  rejomder  there  was  a  general  demurrer,  and  the 
defendant  joined  in  demurrer. 

Ostrandery  in  support  of  the  demurrer.  1.  The  defendant 
might  revoke  the  swrnissiouy  but  not  the  bond. 

*2.  The  defendant,  in  his  rejoinder,  ought  to  have  averred      [  *  £06  ] 
that  notice  of  the  instrument  of  revocation  had  been  given  to 
the  party  c^  to  the  arbitrators  before  the  award.  (1  (%itty  PL 
320.     2  Sound.  62  a.  n.  4.) 

3.  The  rejoinder  is  a  departure  from  the  plea.  (2  Saund. 
83.  n.  1.) 

Foot,  contra.  It  would  have  been  no  answer  to  the  plain- 
tiff's declaration,  if  the  defendant  had,  in  his  plea,  pleaded  the 
revocation.  IVcould  not  be  pleaded  until  the  plaintiff,  in  his 
replication,  had  limited  his  claim  to  the  amount  of  the  award. 

He  cited  Bissex  v.  Bissex,  3  Burr,  1799.  Barlow  v.  Todd, 
3  Johns.  Rep.  367.  1  Saund.  33.  n.  1.  Kyd  on  Awards^  300 
Middleton  v.  W^elcs,  Cro.  Jac.  300.  House  v.  Launder,  1 
Lev.  85.  Garrett  v.  Weedeny  1  Lev.  133.  1  Saund.  326.  n.  1. 
1  Saund.  169.  2  Satmd.  188.  n.  3.  1  Lev.  127.  1  Saund. 
373.  a.     2  Saund.  83.  n.  1.     Id.  84.  n.  1.     8  Johns.  Rep.  125. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court 
The  points  are,  1.  Whether  the   rejoinder  is  a  departure 
from  the  plea,  and,  therefore,  vicious ;  2.  Whether,  and  how 
fiu-,  the  defendant  could  revoke  the  authority  given  to  the  arbi- 
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NEW-YORK,  trators  by  the  bond ;  and^  8.  Whetlier  notice  of  tke  laevocatioD 

y^^^ll^i^  should  not  have  been  averred. 

Alleh  a  departure  in  pleading  is,  where  one  defence  is  abandoned 

Watsoh  ^  departed  from,  which  was  first  made,  and  recourse  is  bad  to 
another ;  and  when  the  second  plea  cootradicta  ^be  fitst  plea, 
and  does  not  contain  matter  pursvMuat  to  it,  going  lo  support 
and  fortify  it.  The  principal  reaaoa  which  has  eondseed  to 
the  disallowance  of  a  departure  in  pleading,  is  to  avoid  endleas 
prolixity ;  and  it  has  been  well  <4>served,  that  be  who  has  a 
bad  cause  would  never  be  bre«ght  lo  issue,  if  a  departure  in 
pleading  were  allowed,  and  lie  who  has  a  good  canse  would 
never  obtain  tlie  end  of  his  suit 

Thus,  in  Barlow  v.  Tedd,  (3  J^hm.  Rep.  967.)  in  debt  on 
an  arbitration  bond,  the  defendant  pleaded  no  awacd;  the 
ptaintifT  replied  setting  forth  an  award ;  the  defendant  Mjoined 

f  *  207  ]  impeaching  the  award,  becanse  the  aribitiators  had  *Bot  made 
an  award  touching  one  of  the  iteaas  of  the  plaintiffs  claim, 
whidi  wa2$  submitted  to  the  aibitrators ;  and  on  deOHurrer,  thia 
Court  held  tlie  rejoinder  to  be  a  departure,  in  first  pleading  do 
award,  and  then  admitting  it ;  and  we  said  it  was  aa  estafcfish- 
ed  principle,  that  a  rejoinder  must  maintain  the  plea,  and  can- 
not set  forth  any  matter  at  variance  with  it.  We  also  express* 
ed  a  decided  opinion,  that  the  matter  rejoined  woidd  have 
been  inadmissibk  under  any  circumstances. 

The  real  point  in  this  case  is,  whether  the  tejoinder  is  at 
variance  with  the  plea,  and  inconsistent  with  the  allegation 
that  the  arbitrators  made  no  award.  If  it  is,  then,  beyond  all 
doubt,  the  rejoinder  is  vicious ;  but  if  it  is  not,  then  it  is  not 
objectionable  as  a  departure.  The  rejoinder  admits,  that  in 
point  c^fact,  the  persons  chosen  as  arbitratofs,  made  and  pub- 
lished an  instrument  purporting  to  be  an  award,  but  it  asserts 
that  the  powers  conferred  on  the  arbitrators  had  been  revoked 
by  the  defendant  prior  to  the  making  and  pcblishing  it.  The 
argument  on  the  part  of  the  defendant  is,  that  the  insEtrament 
purporting  to  be  an  award,  is  not  so  in  reality,  and  that  the 
fiiets  rejoined  support  the  plea,  whidi  alleged,  that  the  arbitra- 
tors had  niode  no  award,  by  showing  that  all  their  powers  were 
at  an  end  by  the  revocation,  and  that,  therefore^  their  decision 
was  unauthorized,  and  does  not  operate  as  an  award  under  the 
bond  of  submission. 

The  case  <^IHsher  v.  PinMey,  (11  East,  187.)  bean  strong- 
ly on  this  case,  and  justifies  the  rejoinder.  That  was  an  action 
of  debt,  on  a  bond  conditioned  to  perform  an  award ;  plea,  no 
award ;  replication,  steiting  an  award  and  aetting  forth  a  breach ; 
rejoinder,  stating  the  wiiole  award,  in  which  were  recited  the 
bonds  of  submission,  whereby  it  appeared  that  the  award  was 
not  warranted  by  the  submission ;  demurrer  to  the  rejoinder : 
and  it  was  decided,  unanimously,  by  the  Court,  that  the  re- 
joinder was  not  inconsistent  with,  nor  a  departmre  firom,  the 
plea. 
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Lord  ElUnborough  proceeded  to  show  that  the  award  was  NEW-Y<mK, 
V ieariy  bad ;  and  being  so,  he  said   the  only  question  was,  ^^Jjil^:2i?V/ 
i^'hether  the  defendant  could  show  such  award  in  his  rejoinder,       Allkn 
consistently  with  his  former  allegation  in  his  plea  that  there     ^  ^' 
was  no  award :  he  held,  that  the  defendant  maintained  *his      ^  ^  _A  i 
former  allegation  that  there  was  no  award ;  in  other  words,  (be      ^    "^  ■■ 
observes,)  that  there  was  no  legal  and  valid  award  under  the 
submission,  which  is  the  same  as  no  award ;  and  Le  Blanc  and 
Baylei/f  Justices,  fully  assented  to  this  reasoning,  on  the  ground 
that  the  rejoinder  showed  that  there  was  no  award  confiiumable 
to  the  submission,  and,  therefore,  no  award. 

It  is  true,  there  are  several  decisions  which  seem  to  have  a 
diflferent  aspect,  as  1  Lev.  85.  245.  1  Wils.  132.  2  Saund. 
84.  b.  &  c.  and  168. ;  and  the  case  of  Praed  v.  The  Dutchess 
of  Cumberland,  (4  Term  Rep.  585.)  c^tainly  adopts  the  con- 
trary doctrine.  There  an  action  of  debt  was  brought  on  an 
annuity  bond ;  the  defendant  pleaded  no  such  memorial  as  the 
statute  required ;  replication,  that  there  was  a  memorial,  setting 
it  out ;  rejoinder,  that  the  consideration  was  untruly  alleged  by 
tlie  memorial  to  be  paid  to  both  obligors,  and  that  one  of  them 
received  no  part  of  it ;  demurrer  thereto.  The  Court  held  the 
rejoinder  to  be  a  departure,  on  the  ground  that  the  plea  ten- 
dered an  issue  of  fiict,  and  not  in  law.  BuUer^  Justice,  said, 
in  the  case  of  an  award,  if  there  be  an  award  in  fact,  the  party 
cannot,  on  the  trial  of  an  issue  of  no  award,  go  into  objections 
to  the  award,  in  point  of  law.  A  writ  of  error  was.  brought, 
on  this  judgment,  to  the  Exchequer  Chamber,  (2  Hen.  Black. 
280.)  and  the  judgment  was  affirmed,  on  the  ground  that  the 
rejoinder  was  bad  in  substance,  the  Court  declining  to  discuss 
the  question  of  departure,  and  expressly  saying,  that  they  gave 
no  opinion  upon  it. 

I  confess,  that  until  I  examined  the  case  of  Fisher  and  Pirn- 
hley,  my  impressions  were,  that  the  rejoinder  was  a  departure ; 
but  I  cannot  resist  the  solid  reasoning  of  the  judges  in  that 
case,  tliat  a  void  award  is  no  award,  and  that  it  is  not  incon-  - 
flistent  to  say,  that  there  is  no  award,  and  aftervi'ards  point  out, 
in  a  subsequent  pleading,  facts  which  conclusively  show  that 
what  is  alleged  to  be  an  award,  is  not  an  award.  H^re  the 
revocation  of  the  powers  of  the  arbitrators  stripped  them  of  all 
pretence  of  authority  to  act  as  such ;  and,  in  the  strictest  truth, 
the  instrument  to  which  they  put  their  hands  and  seals,  was 
no  award  under  the  submission,  for  the  submission  itself  was 
at  an  end.  None  *of  the  cases  cited  come  up  to  this.  The  I  *  209  ] 
rejoinders  which  have  been  held  to  be  departures,  do  not  con- 
trovert the  power  of  the  arbitrators,  but  go  to  impeach  tiie 
awards  for  some  extrinsic  causes;  such  as  not  making  the 
award  of,  and  upon  the  premises  submitted,  or  a  refusal  to 
consider  and  award  upon  some  of  the  matters  submitted ;  but 
here  the  objection  strikes  at  the  validity  of  the  award  itself,  by 
showing  a  total  absence  of  power  in  the  persons  assuming  to 
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NEW-YORK,  make  it:  and  I  cannot  but  consider  the  Court  of  Exchequer 
^^JjJ^J^^I^  Chamber  declining  to  decide   the   question   of  departure   in 
Allin       pleading,  as  evidence  of  doubt  and  hesitation  on  the  point. 

There  can  be  no  doubt  that  the  defendant  could  revoke  the 
powers  conferred  by  the  arbitration  bond.  The  consequence 
was  a  forfeiture  of  the  penalty.  The  7th  section  of  the  act  for 
the  amendment  of  the  law  (1  N.  R  L.  518.  2  R  S,  378.  ^ 
5,  6,  7,  and  9.)  provides,  that  in  all  actions  upon  any  bond 
with  any  condition  other  than  for  the  payment  of  money,  the 
plaintiff  shall  assign  as  many  breaches  as  he  may  think  fit,  and 
the  jury  shall  assess  damages  for  such  of  the  breaches  assigned 
as  the  plaintiff  shall  prove. 

This  Court  has  decided,  in  various  cases,  (4  Johns.  Rep. 
214.  189.  2  Caines,  329.  2  Johns,  Cos.  406.)  that  the  statute 
has  rendered  it  compulsory  in  the  plaintiff  to  assign  breaches, 
and  have  his  damages  assessed ;  and  this  is  the  settled  doc- 
trine in  the  English  courts.  (2  Sound.  187.  note  2.)  It 
was  decided,  (5  Term  Rep.  538 — 540.  636.)  afler  great  con- 
sideration, that  the  statute  was  compulsory,  and,  therefore,  in 
all  cases  within  its  provisions,  the  plaintiff  must  assign  breaches 
on  the  record.  We  have  decided,  in  two  cases  which  have 
not  been  reported,  that  where  a  submission  to  arbitration  has 
been  revoked,  the  penalty  was  forfeited ;  but  that  the  plaintiff 
could  recover  no  more  than  the  actual  damages  sustained,  and 
that  they  must  be  assessed  by  a  jury  upon  the  assignment  of 
breaches  on  the  record.  The  manifest  object  of  the  statute 
was  to  prevent  the  necessity  of  resorting  to  a  court  of  equity, 
to  be  relieved  from  the  forfeiture.  It  is  a  salutary  enactment, 
and  must  be  enforced, 
f  *  210  ]  The  breach  assigned  in  this  case  is  the  non-payment  of  *the 

money  awarded,  and  if  the  award  itself  is  bad,  the  breach  falls 
to  the  ground  with  it. 

The  remaining  objection  is,  that  the  rejoinder  does  not  state 
any  notice  of  the  revocation  of  the  bond  of  submission.  This 
is  necessarily  implied  in  the  -fact,  that  it  was  revoked  prior  to 
the  making  the  award ;  for,  unless  notice  had  been  given  to  the 
arbitrators,  the  deed  alone  would  not  have  amounted  to  a  rev- 
ocation.    At  all  events,  it  was  cause  only  of  special  demurrer. 

Judgment  for  the  defendant,  with  leave  to  the  plaintiff  to 
amend,  on  payment  of  costs,  (a) 

(a)  See  ^ndrus  r.  Warring,  20  JUbw.  Rep.  153.    Frets  r.  FreU,  1  Cewen^ 
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NEW  YORK 

May,  1819. 

Bailet  against  Jackson.  bailet 

Jacxsoit. 

THIS  was  an  action  of  covenant  on  an  indenture  of  lease.  An  acUon  for 
The  cause  was  tried  before  Mr.  J.  Van  Nessy  at  the  Rensselaer  E^fnde^S^of 
circuit,  in  July^  1818.  i^e   \    not 

The  declaration  set  forth  a  lease  dated  the  2Sth  of  Aus:ust,  ti^'^.f^y.^^l' 
1792,  from  the  plaintin  to  the  defendant,  of  a  certain  piece  of  tions;  but  where 
land,  for  the  term  of  one  thousand  five  hundred  and  fifty  years,  JJ^JJJ'j  ^ 
at  the  yearly  rent  of  12  pounds,  15  shillings  and  6  pence,  law-  before  the  coml 
fill  money  of  Great  Britain^  payable  quarterly,  and  the  breach  Se'SSSrhave 
assigned  was,  that  on  the  25th  of  December^  (one  of  the  quar-  eiapjcd  'since 
ter  days,)  in  the  year  1794,  the  sum  of  28  pounds,  14  shillings  {er  >  *  rent'^^b^ 
and  10  pence,  (of  the  value  of  129  dollars  and  38  cents,)  of  came  due,  pay- 
the  rent  for  two  years  and  a  quarter,  was  in  arrear,  and  unpaid.  JJSr'^be****  J?^- 
The  defendant  pleaded  non  est  factum^  with  notice  that  he  sumed. 
should  give  in  evidence  a  surrender  of  the  lease  by  the  defend-  presumplfon'of 
ant  to  £e  plaintiff;  a  re-entry  on  the  premises  by  the  plaintiff,  payment  is  not 
for  want  of  sufficient  distress ;  and  a  payment  of  the  rent  by  Sia^re^'iled 
the  defendant  to  the  plaintiff.  by  circumstan- 

•On  the  trial,  it  appeared,  that  the  premises  were  situate  in  [  *  21 1  ] 
Manchester y  in  the  county  of  Lancaster ^  in  England,  and  both  cesj  and  where 
the  plaintiff  and  defendant  were  described  in  the  lease  as  in-  made^lTfnf^ 
habitants  oi  Manchester.  The  plaintiff  having  proved  his  dec-  ^^  ©f  laudu 
laration,  and  rested  his  cause,  the  defendant  contended,  that  he  wS  ^heid^,*^tbat 
ought  not  to  recover,  on  the  ground,  that,  from  the  lapse  of  **»  subswiuent 
time  since  the  rent  became  due,  it  must  be  presumed  to  have  iT^ee^  to  the 
been  paid.  *  ^^itm^x^^i 

To  rebut  the  presumption  of  payment,  the  plaintiff  produced  he  had*  ev^ 
a  witness,  who  testified,  that  on  the  10th  of  June,  1816,  he  ^^^^^,^1^°''  ^ 
called  upon  the  defendant,  and  demanded,  the  rent  due  on  the  le'^^",  and  the 
lease  mentioned  in  the  declaration,  as  well  as  on  another  lease ;  5^„jjj"*^f  "^jjj 
but  that  the  defendant  refused  payment,  alleging  that  he  was  i^sor  in  En^- 
not  the  Samuel  Jackson  described  in,  and  who  had  executed  ^^^^^^  ^*{^ 
those  leases.  The  witness  also  stated,  that  at  the  time  of  rebut  the  pre- 
making  the  demand,  he  showed  the  defendant  that  part  of  a  *"!S)E|5e*J^'ag^i^ 
statement  of  the  rents  due  on  the  two  leases,  which  admitted  sequent  disai>ii. 
a  payment  up  to  the  29th  of  September,  1793,  and  that  the  j^J^f*^*  Pj^- 

•  1  ■  «  1        «/»i  ■»   \  1      t      3        •!  l>n  to  sue  anses, 

Witness  then  observed  to  the  defendant,  that  he  had  paid  some-  the  period  of 
thing  on  account  of  one  of  the  rents ;  to  which  the  defendant  f"^^  I*!!"*!? 

rp,,.  *  iiitj  -J  IS,  m  cases  of 

replied,  that  it  was  not  so,  and  that  he  had  never  paid  any  presumpUon 
thing  on  account  of  either  of  them.  The  defendant  admitted  gl^^^f  [{;^^^ 
to  the  witness,  that  he  formerly  resided  in  Manchester,  and  left  (tbou^  it  \i 
that  place,  for  this  country,  in  1794  or  1795,  but  which  year  l^^™;;^"^^ 
the  witness  could  not  recollect.  The  witness  stated,  that  he  limitations,)  to 
had  been  informed,  and  verily  believed,  that  the  plaintiff  had  ^^j^^Jj^ 
always  resided  in  Ens^lani.     Another  witness  testified  that  the  years:      an<f, 

■^  ^  therefore,  if,  af. 

ter  the  cause  of  action  accrued,  he  I)ccomes  an  alien  enemy,  the  whole  time  of  the  continuance  of  the  wm 
ut  he  ezdadpd  fipom  the  calculation. 
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MEW-TORK,  defendant  bad  resided  in  the  county  of  Mantgomert/  for  the  last 

^^^[;J!JJ^  fourteen  years. 

The  jury  found  a  vevdict  for  the  pbontif*,  subject  to  the 
opinion  of  the  Court,  on  the  question  whether,  under  the  cir- 
cuflBstaaces  of  the  case,  payment  of  the  vent  could  be  presumed 
from  the  knglfa  of  time  which  had  elapeed  since  it  became  due. 

A.  Paiae  and  /.  Paine,  for  the  plaintiff.  The  period  fixed 
by  the  statute  of  limitations,  (1  A.  R.  L.  184.  sess.  24.  ch. 
183.  8.  2.)  for  actiOBS  concerning  lands,  avowries,  &c.  is  25  ' 

[  *  212  ]  years.  In  England,  it  i»  '50  years.  This,  l|ow«ver,  applies  *to 
eases  only,  where  the  lent  is  founded  on  stisin  or  possession ; 
not  where  it  is  reserved  by  deed.  (C9.  JMi,  115.  a.  Foster* $ 
case,  8  Co.  64.  3  Cruise's  Dig.  540.  562.)  The  presumption 
of  payoBieDt,  from  the  lapse  of  time,  is  in  analogy  to  the  statute 
of  limitations.  Mere  length  of  time,  sh(»'t  of  the  period  fixed 
by  the  statute  of  limitations,  unacoompanied  with  circumsiancesy 
is  not  a  sufficient  ground  for  the  presumption  of  a  release  or 
extinguishment  of  a  quit  rent.  {EUndge  v.  KnoXt,  Cowp^ 
214.  1  Johns,  Ch.  Rep.  363.)  A  presumption  which  is  to 
defeat  a  right,  is  different  from  a  presumption  to  support  a 
right.  {Phillips* s  Ev.  118.)  The  presumption  of  rent  being 
paid,  must  depend  on  the  existence  of  a  right  to  demand  and 
receive  the  rent.  {Decker  v.  LivingstaUy  15  Johns.  Rep.  479. 
483.)  There  must  be  two  presumptions,  first  as  to  the  right, 
and  next  as  to  the  payment ;  but  there  was  nothing  in  this 
case  from  which  a  jury  could  presume  payment  of  rent.  It 
may,  perhaps,  be  said,  that  an  extinguishment  of  the  rent  might 
be  presumed.  But  no  neglect  of  payment  of  rent,  however 
long,  unless  accompanied  with  a  denial  of  the  plaintiff's  right, 
would  be  .evidence  of  an  adverse  possession.  {Coup.  217. 
7  East,  299.)  And  if  the  facts  would  not  warrant  the  prO' 
sumption  of  an  adverse  possession,  a  fortiori,  it  will  not  au- 
thorize a  presumption  of  the  extinguishment  of  the  rent.  Then, 
we  contend,  that  no  period  short  of  25.years  will  authorize  the 
I>resumption  of  payment  or  extinguishment.  Besides,  if  the 
time  of  the  late  war,  and  the  time  since  the  demand  of  tlie  rent 
in  June,  1816,  are  deducted,  the  period  will  be  less  than  20 
years.  (2  Cranch.  184.  11  Johns.  Rep.  376.  1  Term  Rep. 
271.  2Ud'sPr.2l.  6  Mod.  22.)  And  no  period,  short  of 
20  years,  will  warrant  the  presumption.  (1  Cimpb.  N.  P.  27. 
Phillips's  Et.  114.     11  J^ns.  Rep.  375,  376.) 

Again;  there  are  circumstances  in  this  case  sufficient  to 
rebut  the  presum^ption.  Part  of  the  rent  became  due  within 
20  ^ears,  and  in  anal<?gy  to  the  decisions  as  to  the  statute  of 
limitations,  in  regaid  to  the  items  of  an  account,  a  part  of  the' 
rent  being  within  the  period,  will  take  the  whole  out  of  the 
operalion  of  the  statute.    The  declaration  of  the  defendant, 

(  ♦  213  ]  that  he  had  never  paid  any  rent,  is  sufficient  to  repel  *the  pre- 
sumption from  lapse  of  time.  {Smedes  v.  Hooghtaling,  3 
170 
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Caims's  Rep.  48.     Banfarth  v.  Cuhtr,  11  JAns.  Rep.  146.  new-york 
2  Bac,  Ahr,  660.     Evidence,  (if.)     The  ddendaat  having  kft  v^^i:J^ 
England  for  so  many  years^  furnishes  a  reason  for  the  rent  not      Bail^i- 
being  demanded,  and  is  another  cireiunstanee  which  goes  to 
rebut  the  presumption  of  payment. 


J1.CKSOJ1. 


Woodxoorth^  contra.  This  is  an  action  of  covenant  for  rent, 
founded  on  privity  of  contract,  not  on  seisin  or  possession ; 
and  the  cases  cited,  as  to  the  analogy  of  the  second  section  of 
the  statute  of  limitations,  do  not  apply.  The  only  question  is, 
whether  tlie  Court  will  not  presume,  from  the  lapse  of  20 
years,  that  the  rent  has  been  paid.  The  lease  was  executed  in 
1792,  and  the  suit  is  for  rent  due  in  1794,  and  the  first  demand 
of  rent  was  in  June,  1916.  Deducting  even  two  years  and 
.«even  months,  for  the  period  of  the  late  war,  there  remain  20 
years ;  but  the  true  time  of  demand  is  the  commeneement  of 
the  suit  in  October,  1S17.  The  jury  might  and  ought  to 
presume  payment  of  the  rent  in  such  a  case.  {Phillips's 
Ev    114.) 

But  we  contend,  that  the  period  of  the  war  ought  not  to  be 
deducted.  The  presumption  is  founded  on  analogy  to  the 
statute  of  limitations ;  and  should  be  governed  by  the  same 
rules.  (4  Burr.  Rep.  1963.)  When  the  statute  of  limitations 
has  once  begun  to  run,  it  continues,  notwithstanding  any  in- 
tervening disability,  (a)  It  is  not  denied,  that  if  war  had  ex* 
isted,  when  the  time  had  commenced  to  run,  the  period  of  the 
war  must  be  deducted,  and  such  was  the  case  of  Dunhp  v. 
Ball,  (2  Cranchj  180.)  which  does  not,  therefore,  apply  to  this 
awe.  In  Jackson  v.  Pierce,  (10  Johns.  Rep.  414.)  more  than 
twenty  years  had  elapsed,  exclusive  of  the  period  of  the  wfiur. 
In  darkens  Executors  v.  Hopkins,  (7  Johns.  Rep.  556.)  the 
Court  said,  that  it  had  been  decided,  that  after  18  or  20  years, 
a  bond  would  be  presumed  to  have  been  pcdd ;  and  that  the 
obligee  ought  to  show  a  demand  of  payment,  and  acknowledge 
ment  of  the  debt,  to  repel  the  presumption. 

As  to  the  admissions  of  the  defendant,  the  whole  conversar 
tion  must  be  taken  together ;  (3  Johns.  Rep.  426.     9  Johns. 
*Rep.  141.)  and  lie  denied  that  he  ever  was  the  lessee  of  the       [  *  214  ] 
plaintiiT. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court. 

It  is  conceded  that,  the  rent  demanded  in  this  action  having 
been  created  by  deed,  of  which  the  commencement  is  shown,  is 
not  within  the  statute  of  limitations ;  and  the  only  point  is, 
whether  payment  of  the  rent  can  be  presumed  from  the  lapse 
of  time.  The  last  quarter's  rent  became  due  on  the  25th  of 
December,  1794. 

The  presumption  of  payment,  founded  on  the  efflux  of  time, 
has  been  applied  to  bonds,  and  even  mortgages ;  and  there  is        * 
(a)  Vide  DemareH  r.  WyidUM^,  3  Jokns.Ck.  JR47. 189. 136. 
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NEW-YORK,  no  reason  to  exempt  a  lease,  reserving  a  pecuniary  rent,  froic 
,^^^J|JijJf^^  the  operation  of  the  rule.  The  general  period  for  this  pre: 
HiGBT  sumption,  which  has  been  adopted,  is  twenty  years.  A  bond 
Williams  ^^^^^  ^^  "'^^^  sulBTered  to  lie  for  twenty  years  may  be  pre- 
sumed to  be  paid ;  so,  also,  after  a  lapse  of  twenty  years,  a 
mortgage  will  be  presumed  to  be  satisfied,  where  the  mortgagor 
has  been  in  possession,  and  no  interest  has  been  paid,  nor  any 
step  taken  to  enforce  the  mortgage.  {Phillips^ s  Ev.  117,  118, 
119.  4  Cranch,  415.  12  Johns,  Bep.  242.  10  Johns,  Rep. 
414.  1  Poir.  on  Mortg,  408.  1  Treat,  on  Equ,  332.  n.  2 
Vesey,  266.)  It  has  been  decided,  that  payment  may  be  pre- 
sumed within  that  time,  if  attended  with  circumstances 
strengthening  the  presumption.'  (10  John%.  Rep.  381.)  The 
presumption  arising  from  lapse  of  time  may  be  repelled  by  cir- 
cumstances explaining  satisfactorily  why  an  earlier  demand  has 
not  been  made.  This  Court  observed  in  Jackson  v.  Pierce, 
(10  Johns,  Rep.  417.)  that  the  twenty  years  is  only  a  circum- 
stance on  which  to  found  the  presumption,  and  is  not,  in  itself, 
a  legal  bar ;  and  in  that  case,  the  period  of  the  American  war 
was  deducted.  The  same  thing  must  be  done  in  this  case,  as 
respects  the  late  war,  on  the  same  principle ;  for  here  the  plain- 
tiff was  disabled  to  sue  during  the  war.  This  is  not  like  a 
statute  bar,  which,  having  once  begun  to  nm,  will  continue, 
notwithstanding  a  subsequent  disability  occurs.  There  are 
various  other  circumstances  in  this  case :  The  removal  of  the 
defendant  from  Manchester,  in  England,  to  this  country,  even 
[*215]  after  the  acceptance  of  the  lease;  the  plaintiff  remaining  *in 
England,  ignorant,  in  all  probability,  of  the  defendant's  resi- 
dence;  the  fact,  that  the  defendant  denied  having  paid  any 
rent,  or  of  his  having  entered  into  the  lease,  arising,  probably, 
from  frailty  of  memory ;  all  these  facts  unitedly  rebut  the  pre- 
sumption of  payment  of  the  rent.  Indeed,  deducting  two 
years  and  eight  months,  there  will  be  only  about  one  quarter's 
rent  which  has  remained  for  twenty  years,  before  the  rent  was 
demanded  and  payment  refused,  and  even  a  liability  to  pay 
positively  denied. 

Judgment  for  the  plaintiff. 


HiGBY  and  others  against  Williams. 

acSS^/  'ue*^  IN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county 
p«"     !*5^'  ^^  Oneida^  on  a  bill  of  exceptions. 

utf,  who%int-  The  defendant  in  error  brought  an  action  of  trespass  quart 
ly  plead  not  clausum  fregit  against  the  plaintiffs  in  error.  The  declaration 
lraipaM?8prov^  contained  Uiree  counts,  to  which  the  defendants  below  merely 

ed,  the  pfaintiir 
caimot  give  in 
evidence,  in  aggravotion  ot  damages,  th«  distinct  and  unconnected  acts  of  some  of  the  defendants. 
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pleaded  a  joint  plea  otnot  guilty.     The  cause  was  tried  at  the  NEW-YORK 
May  term,  1818,  of  the  Court  below.  s.^!^^:^^ 

There  had  been  a  controversy  between  the  parties  as  to  the  Hiobt 
true  boundary  of  the  lots  of  the  plaintiff,  and  of  Joseph  Highy^  Williams 
one  of  the  defendants  below ;  and  the  division  fence  between 
the  lots  passed  over  part  of  the  land  which  was  claimed  by  the 
defendant  J.  Higby.  In  the  sununer  of  1817,  the  defendants 
below,  with  a  surveyor,  ran  a  line  between  the  lots,  and  while 
tunning  it,  in  order  \o  avoid  some  obstacle,  made  a  slight  de- 
viation upon  land  which  they  admitted  to  be  part  of  the  plain- 
tifTs  lot.  It  was  conceded  by  the  counsel  for  the  defendants, 
that  they  were  guilty  of  a  trespass  in  making  this  deviation, 
but  not  in  running  the  line,  and  a  variety  of  evidence  was 
given  in  relation  to  the  alleged  trespass.  The  plaintiffs  coun- 
sel then  offered  to  prove,  in  aggravation  of  damages,  that  one 
of  the  defendants,  not  in  the  presence  of  the  others,  said,  that 
he  had  marked  *certain  trees  on  the  line,  which  J,  Hi^by  alleged  [  •  216  ] 
to  be  the  true  boundary,  in  order  to  prevent  the  plaintiff  from 
clearing  up  to  the  boundary,  which  he  contended  to  be  the 
true  one.  The  admission  of  this  testimony  was  objected  to, 
on  the  ground  that  there  was  no  connexion  shown  between 
aD  the  defendants  in  this  transaction ;  but  the  objection  was 
overruled,  and  the  evidence  was  admitted.  It  was  then  further 
offered  to  be  proved,  in  aggravation  of  damages,  that  on  one 
occasion,  the  defendant,  j7Higby,jun.y  none  of  the  other  de- 
fendants being  present,  had  declared  to  the  plaintiff  below, 
that  he,  the  plaintiff,  should  not  cut  to  the  line,  which  he  in- 
sisted on  as  the  boundary,  if  powder  and  ball  would  prevent 
him.  This  testimony  was  objected  to  also,  on  the  ground  that 
the  other  defendants  were  in  no  way  connected  with  the  threat 
which  had  been  held  out  by  J.  Higly^jun. ;  but  the  Court,  not- 
withstanding, admitted  the  evidence ;  and  a  verdict  was  found 
for  the  plaintiff  below,  jointly  against  the  defendants,  for  25 
dollars  and  6  cents. 

Talcoty  for  the  pluntiff  in  error.  The  plaintiff  below  proving 
and  relying  on  a  joint  trespass,  the  jury  could  not  sever  the 
damages.  Evidence  of  a  distinct  substantive  trespass  com- 
mitted by  one  of  the  defendants,  ought  not  to  be  received  in 
aggravation  of  another  distinct  and  joint  trespass,  without 
snowing  any  connexion  between  them,  nor  any  assent  of  the 
other  defendants,  before  or  afterwards.  In  cases  of  iortSy^  the 
confession  of  one  defendant  is  no  evidence  to  prove  a  joint 
trespass,  though  the  rule  may  be  otherwise  in  regard  to  con- 
tracts. (PhiUips's  Ev.  73,  74.)  In  Sedley  v.  Sutherland,  (3 
JBfp.  N.  P.  Rep.  203.)  Lord  Kenyan  ruled,  that  in  a  joint 
action  of  trespass,  the  plaintiff  should  go  for  one  trespass  done 
at  the  same  time,  when  all  were  present ;  otherwise,  some  of 
the  defendants  might  be  subjected  to  damages,  for  a  trespass 
iji  which  they  had  no  concern. 
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NEW-YORK,      E,  ClarJcy  contra.     There  are  two  counts  in  the  declaration. 

^^^^:J^  (1  Chiiiy's  PL  393.     1  Savnd.  299.  «.  n.  6.)     Having  pleaded 

HxoBT       jointly,  fdl  the  defendants  are  jointly  bound,  though  one  may 

yfr   ^'  be  more  guilty  than  Ae  other.     They  are  answerable  ♦jfor  the 

r »  Q17  i'"    acts  of  each  other.     (2  Cmnes's  Rep.  108.     1  Cfiitty  PL  545. 

'     '^^ '  J       I  Samd.  28.  n.    5  Burr.  2790.    1  Str.  422.    Certh.  20.     Cro. 

EKz.  860.     Phillips's  Ev.  134,  136.     Bull  K  P.  89.     Salk. 

642.) 

Tedcot^  in  reply,  said,  that  if  the  jury  could  not  sever  the 
damages,  as  it  was  clear  they  could  not,  it  would  be  unjust  to 
admit  the  evidence  in  aggravation  of  the  damages.  Law  and 
justice  are  equally  asainst  the  doctrine,  that  all  the  defendants 
are  answerable  for  the  acts  of  each. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  ITiere 
can  be  no  doubt  that  the  Court  erred  in  admittii^  evidence  of 
the  unconnected  and  distinct  acts  of  some  of  the  defendants, 
after  a  joint  trespass  was  proved,  for  the  purpose  of  enhancing 
the  damagns.  The  principle  has  been  established,  that  if  two 
or  more  defendants  join  in  a  justification  of  a  trespass,  by  a 
special  plea,  and  which  would  have  been  a  justification  to  some 
of  them,  had  they  pleaded  it  separately,  but  which  would  not 
justify  others  of  them,  the  plea  is  bad  as  to  all.  The  reason 
is,  that  the  Court  cannot  sever  the  justification,  and  say  that 
one  is  guilty,  and  the  other  is  not,  when  they  all  put  them- 
selves on  the  same  terms. 

This  rule  is  a  very  artificial  one,  and  ought  never  to  be  ex- 
tended beyond  the  very  cases  to  which  it  has  been  applied ; 
and  it  may  safely  be  asserted,  that  it  never  has  been  extended 
to  the  general  issue  of  not  guilty,  pleaded  jointly.  In  the  case 
of  assumpsit,  if  the  defendants  plead  the  general  issue  jointly, 
the  plaintiff  is  bound  to  prove  a  joint  assumption,  and  if  he 
fails  in  doing  this,  he  cannot  succeed.  In^cy,  or  a  discharge 
under  the  insolvent  law,  of  one  of  the  defendants  will  not  de- 
feat the  action ;  but  in  those  cases  the  joint  pronftise  must  be 
proved.  There  is  no  reason  to  be  given,  requiring  the  defend- 
ants to  sever  in  the  plea  of  the  general  issue,  and  there  is  no 
case  that  inculcates  the  doctrine.  Trespasses  committed  joint- 
ly may  be  treated  by  the  injured  party  as  joint  or  several ; 
though  he  can  have  but  one  satisfection.  If  he  joins  the 
several  trespassers,  to  obtain  a  verdict  against  all  of  them,  he 
[  *  21 R  1  must  prove  a  joint  trespass.  "If  he  fails  to  give  proof  impli- 
cating them  sJl,  but  which  proves  some  of  them  guihy,  he  will 
be  entitled  to  a  verdict  and  judgment  against  them,  and  those 
not  proved  to  be  guilty  will  be  entitled  to  an  acquittal,  and 

1'udmient  for  their  costs.  These  are  principles  daily  recognized, 
[n  Sedky  v.  Sutherland  and  others,  (3  Esp.  Rep.  203.)  Lord 
Kenytm  said,  that  where  an  action  is  brought'  for  a  joint  tres- 
pass, and  the  plaintiff  elects  to  go  for  a  trespass  at  any  partic- 
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afar  time,  he  must  confine  himself  to  that  period ;  and  if  all  new-york, 
the  defendants  were  not  concerned  in  the  trespass  coBimitted  v^^2iJ2J?V^ 
at  that  time,  the  plaintiff  cannof  hare  reoonrse  to  a  trespass       reid 
committed  at  a  ihtttre  time,  when  some  of  the  defendants  were 
concerned  who  were  net  impticated  in  the  first  transaction ; 
and  he  safs,  the  reas<m  is  tlins,  that  soaie  of  the  defendants 
might  be  thereby  siibjected  t&  damages  for  a  trespass  in  which 
they  had  no  part  or  concern.     The  reason  is  too  obvious  ^md 
just,  to  require  any  argume^ls  to  svppevt  it 

Judgment  reversed. 


Reid  against  Payne. 

THIS  was  an  action  of  assumpsit  against  the  defendant,  as  Where  nouco 
endorser  of  a  promissory  note  drawn  by  Hiram  Payne,  for  250  mcnTofa"  rom- 
doiiars,  doted  at  Albany ^  the  23d  of  December,  1816,  and  pay-  issory  note  is 
able  twelve  months  after  date.  The  cause  was  tried  before  5S?icl**whorS^ 
Mr.  J.  Speneer,  a(t  the  Albany  circuit,  in  October,  1818.  sidcsinadiffcr- 

*A  demand  of  payment  of  H.  Payne,  the  maker  of  the  note,  [  *  219  ] 
who  resided  in  Albany,  was  proved  by  a  notary,  who  also  tes-  em  town  from 
tified,  that  on  inquiry,  he  was  informed  that  Amaziah  Payne,  m^i^'u^uSiuo 
Ihe  endorser,  lived  at  Greenbusk,  in  the  county  of  Rensselaer,  bo  directed  to 
and  he,  accordingly,  put  a  notice  in  due  time  into  the  post-  ofhis*J^eice^ 
office  at  Albany,  directed  to  the  defendant  at  Greenbusk.  It,  yet  if  it  be  sent 
however,  appeared,  that  the  defendant  in  fact  lived,  and  had  ficef*V***wiSh 
lived  for  several  years,  at  the  distance  of  five  miles  from  the  ihe'  endorser 
post-office  in  Greeniush,  in  the  adjoining  town  of  SchodacJc.  fo^tis  wlS^ 

The  post-master  at  Greenbush  testified,  that  in  the  winter  of  Aijhoush  i°  a 
1817,  he  delivered  a  letter  to  the  defendant,  superscribed  in  fro^°ihai**^n 
the  handwriting  of  the  notary,  having  previously  informed  the  w|[»ch  |j«  re- 
defendant  that  there  was  a  letter  for  him  in  the  post-office,  who  there'^  aJso^a 
repfied,  that  he  knew  its  contents,  and  that  it  was  a  protest  posi-office.  the 
from  Albany.  The  letter  had  lain  a  considerable  time  in  the  suffidcnt' 
office,  before  the  witness  saw  the  defendant,  and  informed  him  ^T^^^^J  ^; 
of  it  The  witness  ftirther  stated,  that  there  were  two  post-  i^ymnnt^of  \ 
offices  in  the  town  of  SchodacJc;  one  at  the  village  of  Castle-  ^^^^^^^ 
tan,  and  the  other  at  a  place  called  Schodack  landing ;  and  Lid  refund  by 
that  the  defendant  lived  one  mile  nearer  Casthton  than  Green-  Jjjj;  ?«  "'^"}f 
bush^  thdv^h  the  defendant  and  his  neighbors  did  their  busi-  discoveT^^tiib 
ness  principally  at  Greenbush.  The  witness  said,  that  he  ^"IJo^^jf^^^ai 
diouM  suppose,  that  the  defendant  came  oflener  to  Greenbush,  fnfo^d'  that 
than  ta  CasiktM^  which  was  not  a  place  of  so  much  business  ^Ln' hf  faci^ 

lived  in  the  ad- 
jdnin^  town  of  8,  The  notary  then  pat  a  notice  directed  to  the  endorser  at  O.  into  the  port>office.  It 
was  proved  that  the  endoner,  althoagfa  there  were  two  pogt-«fficM  b  8,,  usually  received  his  letten 
thrauf^  die  poet-«0ee  at  &.,  which  was  a  moie  conTcnient  place  for  him.    Mela,  that  the  ttot<'<<«  was 
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NEW-YORK,  as  Greenbushy  and  that  in  his  opinion,  the  witness's  post-office 
May,  1819.  ^^  more  convenient  for  the  defendant,  than  either  of  those  in 
Schodack.  He  further  stated,  that  the  defendant  had  often 
received  letters  from  the  post-office  kept  by  him,  but  generally 
on  information  given  by  the  witness ;  and  that  there  were  often 
letters  for  the  defendant  in  his  office,  but  the  witness  did  not 
recollect  any  instance  when  the  defendant  called  for  them 
without  such  previous  information. 

No  testimony  was  produced  on  the  part  of  the  defendant, 
and  a  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court 

JEfoire,  for  the  plaintiff,  contended,  that  all  that  the  law  re- 
quired, was  the  use  of  due  diligence  on  the  part  of  the  ^holder ; 
a  reasonable  notice  to  the  endorser  or  drawer,  or  such  as  may 
be  sufficient  to  put  him  on  inquiry.  No  particular  form  is 
prescribed.  What  is  to  be  deemed  sufficient  notice  must  de- 
pend on  the  circumstances  of  the  case.  In  Chapman  v.  Lips- 
combe  fy  Powel,  (1  Johns.  Hep.  294.)  a  notice  through  the 
post-office  was  held  sufficient,  the  holder  not  knowing  where 
the  party  resided.  In  Ireland  v.  Kip,  (11  Johns,  Rep.  231.) 
the  Court  say,  that  where  the  residence  of  the  party  is  in  a 
different  place,  a  notice  sent  to  the  post-office  nearest  to  his 
place  of  residence,  was  sufficient;  meaning,  no  doubt,  that 
such  a  mode  was  the  most  convenient  in  that  case. 

itf  JTotm,  contra,  insisted,  that  the  rule  had  been  laid  down 
in  explicit  terms,  that  where  the  parties  reside  in  the  same  city 
or  place,  the  notice  must  be  personal,  but  where  the  party  en- 
titled to  notice  resides  in  a  different  place,  notice  must  be  sent 
through  the  post-office  nearest  to  him.  The  reason  of  the 
rule  is  obvious ;  by  sending  the  notice  to  the  post-office  near- 
est to  the  party,  the  presumption  is  much  greater,  that  he  will 
receive  it,  in  due  course ;  but  that  presumption  is  very  much 
weakened,  if  not  wholly  destroyed,  in  this  case,  the  notice 
having  been  sent  to  the  post-office  of  Greenbush,  though  there 
were  two  post-offices  in  Schodack^  where  the  defendant  lived. 
In  the  case  of  the  Utica  Bank  v.  Demih,  (13  Johns.  Rep. 
432.)  the  Court  held,  that  a  notice  sent  to  the  post-office  at  C. 
when  the  party  lived  at  O.  was  not  sufficient. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  In 
Chapman  v.  Lipscombe  and  Poxoely  (1  Johns.  Rep.  294.)  a  bill 
was  drawn  and  dated  at  New-Tork,  on  persons  residing  there, 
and  by  them  accepted.  The  drawers  resided  in  Peiersburgh 
in  Virginia ;  the  bill  was  protested  for  non-payment,  and  two 
notices  were,  in  due  time,  put  into  the  post-office,  directed  to 
the  drawers,  giving  them  the  necessary  information ;  the  one 
directed  to  them  at  Neto^York,  and  the  other  at  Norfolk,  ac- 
cording to  information  received,  after  diligent  inquiry,  that 
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they  resided  at  that  place :  and  it  was  held  that  as  the  holder  new- YORK, 
did  not  know  where  the  drawers  *lived,  and   had  used  due  .J^^^J^^^ 
diligence  to  find  out  their  residence,  the  notice  was  sufficient.        Rkid 
In  Ireland  v.  Kip,  (11  Johns,  Rep,  231.)  the  Court  adopted  this       p^^;^^ 
general  rule,  that  where  the  parties  reside  in  the  same  place  or 
city,  notice  of  the  dishonor  of  bills  or  notes  must  be  personal, 
or  by  leaving  it  at  the  dwelling-house  or  place  of  business  of 
the  party,  if  absent ;  but  that  if  the  party  to  be  notified  re- 
sides in  a  different  place,  then  notice  may  be  sent  through  the 
post-office  to  the  post-office  nearest  to  him.     In  the  case  of 
the  Bank  of  Utica  v.  DcmUt,  (13  Johns,  Rep,  432.)  the  notice 
was  sent  through  the  post-office,  directed  to  the  defendant  at 
iJanandaigua.  when  he  had  resided  at  Ovid,  in  a  different 
county,  for  several  years,  and  there  had  not  been  due  diligence 
use!  in  making  inquiries  for  his  residence,  and  we  held  the 
notice  bad. 

In  laying  down  the  rule  generally,  in  Ireland  v.  Kip,  that 
the  notice  must  be  sent  to  the  post-office  nearest  to  the  party, 
it  was  intended  to  render  those  notices  useful,  in  conveying  in- 
formation to  him  ;  and  it  was  presumed  that  the  nearest  post- 
office  would  best  fulfil  that  object.  That  case  did  not  call 
for  any  precise  modification  of  the  rule,  and  it  was  adverted 
to  not  as  necessary  to  the  decision,  but  as  a  general  rule.  If 
a  notice  be  sent  to  the  post-office  to  which  the  party  usually 
resorts  for  his  letters,  it  would  admit  of  no  doubt  that  such 
notice  would  be  good,  although  it  was  in  a  different  town  from 
that  in  which  he  resided.  The  facts  in  this  case,  unopposed 
by  any  evidence  on  the  part  of  the  defendant,  justify  the  pre- 
sumption that  the  defendant  usually  received  his  letters  through 
the  Greenbush  post-office ;  it  appears  that  it  was  more  conve- 
nient for  him  to  do  so ;  and  he  has  failed  to  show  that  he  wbb 
in  the  habit  of  receiving  letters  at  either  of  the  SchodacJc 
offices.  In  the  present  case,  the  inquiries  for  the  defendant's 
place  of  residence  were  as  diligent  as  can  be  reasonably 
required,  and  the  information  was  such  as  to  leave  no  doubt  on 
the  mind  of  the  notary.  Under  the  peculiar  circumstances 
of  the  case,  I  consider  the  notice  sufficient,  and  that  the  plain- 
tiff is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
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NEW-VORK, 
May,  1819. 

Walter  *WaLTER    Ogaiust    DeWEY. 

V. 

Dewet. 

Where  rent  is  THIS  was  an  action  of  covenant.  The  declaration  stated, 
m^lioiie*'***^  that  on  the  7th  of  June,  1815,  at  Homery  in  the  county  of 
klnd,!"u!d[^  the  Cortland^  by  an  agreement  under  seal,  between  the  parties, 
luTio  the  "/*"*  bearing  date  on  that  day,  the  plaintiff  agreed  to  let  to  the  de- 
of  payment^^  fendant  his  half  of  the  clothier's  shop,  tools,  fulling-mill, 
rent  b  The  1m-  pri^Ucges,  &c.  in  which  the  parties  had  previously  been  part- 
see/  upon  u!e  ners,  for  the  term  of  three  years,  from  the  5th  of   October y 

L"ild*'h^  if**^f  ^^^^'  *^^  ^^^  ^""^  ^^  ^^  dollars,  to  be  paid  by  the  defendant 
bound  to  make  in  the  foUowing  manner,  viz. :  300  dollars,  by  the  15th  oiMarchy 

*  '^on^'iif*  Ih^  ^^^^ '  ^^  ^^"^''^  ^y  ^^^  ^^^  ^^  Marchy  1817,  and  300  dollars 
^^?  by  the  15th  of  Marchy  1818  ;  and  to  be  paid  in  book  accounts 

wJ?^**^ri^3^  which  the  defendant  would  warrant  to  be  good  for  collection, 
payable  uibrnk  and  which  should  be  then  due  in  cash ;  and  that  the  defendant, 
rantelfTOoriTfor  ^^  *^®  ^^'^  ^^^  ^^1  ^^  Octobcry  1815,  entered,  and  was  pos- 
coiiection,  and  scsscd,  &c.  The  breaches  assigned  were,  1.  The  non-pay- 
?«h,b  a*n  ai"  ^^^^  ^^  ^^^  ^"™  ^^  ^^  dollars,  on  the  15th  of  March,  1816  : 
tion  for  the  rent,  and,  2.  The  uon-pay'ment  of  the  like  sum,  on  the  15th  of 
pieadedoTal'h'c  ^^^^^i  1817,  in  book  accouuts  warranted  by  the  defendant  to 
was  at  the  pre-  be  good  for  Collection,  and  which  were  then  due  in  cash. 
!hi^hou«Tc«  "^^^  defendant  pleaded,  1.  As  to  the  first  breach,  solvit  ad 
oefore  the  set-  diem  in  book  accounts,  &c.  concluding  to  tlie  country. 
•nfMlheTe?'  ^'  ^^  ^^  ^^^  ^^^^  brcach,  5o/t?t^  post  diem  in  book  ac- 
ting of  the  sun,  COUnts,  &C. 

^yment^ready      ^*  -^^  ^^  ^^®  secoud  breach,  solvit  ad  diem  in  the  same  man- 
to  pay,  and  of-  ncr  as  in  the  first  plea. 
l!nT^ii?.'l!.wl!lt      4.  Which  was  also  to  the  second  breach,  that  the  defendant 

rent,  but  neiiner  i     i  •      »       t  i  /•  n*  'n  i  p*  i 

(he piaintiir nor  was  present  at  the  clothiers  shop  and  fulhng-miU,  on  the  15th 
hi?'bSSrwas  ^^  Marchy  1817,  being  the  day  on  which  the  sum  of  300  dol- 
there  ready  to  iars  became  due  and  payable,  for  a  long  space  of  time,  to  wit, 
r*  Q^'l'l*"^  for  the  space  of  three  hours  next  before  the  ♦setting  of  tlie  sun 
the  plea  con-  ^^  *^®  ^uie  day ;  and  also  at  the  setting  of  the  sun 
eluded  by  aver-  ou  tho  Same  day;  and  during  all  the  time  aforesaid,  was 
^^'readiuei  ^^^^^c  ready  to  pay,  and  offered  to  pay  the  sum  of  300  dollars 
lo  pay,  and  to  the  plaintiff*,  in  book  accounts  warranted  to  be  good  for  col- 
!w!S!f  "fcoouliu  lection,  and  which  were  then  due  in  cash ;  but  that  neither 
iuto  Court,  the  plaintiff",  nor  any  other  person  on  his  behalf,  was  there  ready 
ptea'waL^^uffi^  ^^  receive  the  same :  and  that  he,  the  defendant,  ever  has  been 
cientinpoiniof  and  Still  is  ready  to  pay,  &c.,  and  now  brings  the  said  sum  of 
ISsunn^es-  ^00  dollars  in  book  accounts,  as  aforesaid,  here  into  Court, 
sary  to  aiiesc  ready  to  be  ^aid  to  the  plaintiff*,  if  he  will  accept  the  same, 
b^k"  M*count!  praying  judgment  whether  the  plaintifif  ought  to  have  or  main- 
into  Court,  and  tain  his  actiou,  &c. 
Sr'io  "^K      5-  The  fifth  plea,  wliich  was  also  pleaded  to  the  second 

with   a   prayer 

of      judgment 

generally,  and  not  of  Jud|rment  whether  the  plaintiff  ou|(fat  lo  baTQ  or  maintain  the  action,  lo  recover  fiullMr 

•OMM^fet  than  thoae  which  were  admitted  to  be  due. 
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breach,  was  the  same  as  the  fourth,  with  the  omission  of  the  new-york, 
bringing  the  book  accounts  into  Court.  ^.^^J^^J^i^ 

6.  The  sixth  plea  was  also  to  the  same  breach,  and  alleged 
that  on  the  15th  of  March,  1817,  at  Homer,  in  the  county  of 
Cortland,  the  defendant  was  ready  and  willing  to  pay,  and 
oiTered  to  pay,  the  sum  of  300  dollars,  &c.  to  the  plaintiff: 
but  that  neither  the  plaintiff  nor  any  other  person  on  his  be- 
half, during  the  said  time,  or  any  part  thereof,  was  then  ready 
to  receive  the  same :  and  the  plea  concludes  by  averring  his 
readiness  to  pay,  and  bringing  the  book  accounts  into  Court, 
as  in  the  fourth  plea. 

The  plaintiff  replied,  taking  issue  on  the  second  plea,  and 
demurred  generally  to  the  fourth,  fifth,  and  sixth  pleas.  The 
defendant  joined  in  demurrer. 

The  cause  was  submitted  to  the  Court  without  argu- 
ment. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
grounds  of  the  demurrers  are,  1.  That  the  facts  pleaded  do 
not  amount  to  a  tender,  and  are  not  a  sufficient  avoidance  or 
excuse  for  the  non-performance  of  the  covenants.  2.  That  the 
pleas  are  not  issuable. 

The  pleas  I  consider  correct  in  point  of  form,  and  they  are 
taken  from  2  Chitty  PL  499.  The  question  arising  on  them 
is  this :  whether  the  rent  was  payable  on  the  premises,  or 
whether  the  lessee  was  bound  to  seek  the  lessor,  and  tender 
the  accounts.  It  is  a  well  settled  principle,  as  to  rent,  payable 
iu  money  or  kind,  that  where  the  contract  is  *silent  as  to  the  [  *  224 
place  of  payment,  a  tender  on  the  land  is  good,  and  it  is  not 
required  of  the  lessee  to  make  a  tender  to  the  person ;  and  the 
reason  is,  that  rent  issuing  out  of  the  land,  savors  so  &r  of  the 
realty,  that  it  is  payable  on  the  leased  premises.  {Bacon,  title 
Tender,  6,  7,  8,  9.  1  Co.  Inst.  210.  Woodfall,  ch.  10.  s.  2. 
263.)  The  precedent  found  in  Chitty  averring  a  readiness  to 
pay  on  the  land  leased,  relates  to  rent  payable  in  money. 

The  conclusions  of  the  pleas  demurred  to  vary  from  the  prece- 
dent in  this,  that  the  latter  not  only  states  the  bringing  the  money 
into  Court  to  be  paid  to  the  plaintiff,  but  it  prays  judgment, 
whether  the  plaintiff  ought  to  have  or  maintain  his  action  to 
recover  any  more  or  greater  damages  than  the  money  admitted 
to  be  due ;  thus,  in  effect,  protecting  the  defendant  from  all 
damages  and  costs.  In  the  4th  plea  demurred  to,  there  is  an 
offer  to  pay  according  to  the  covenant,  and  the  accounts  are 
stated  to  be  brought  into  Court,  tliough  I  think  it  unnecessary 
in  such  a  case  to  make  a  profert.  The  pleas  could  not  conclude 
as  in  the  precedent,  for  no  judgment  can  be  given  to  recover 
Ihe  sum  stipulated  to  be  paid  in  accounts  against  other  persons. 
What  is  to  be  the  effect  of  a  readiness  to  pay  on  the  day,  and 
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NEW- YORK,  a  neglect  to  make  the  demand,  need  not  be  considered  m 

s<iuiRi:  Judgment  for  defendant,  with  leave  to  the  plaintiff  to  amend, 

on  payment  of  costs. 


t  *  225  ]  *NoRTON  against  Squire. 


ria^^Tas^Tt  IN  ERROR,  on  certiorari  to  a  Justice's  Court. 
in:o  the  hands  The  defendant  in  error  brought  an  action  in  the  Court  be- 
?o  ^^^pav'^dcMs  ^^^»  against  the  plaintiff  in  error,  to  recover  a  sum  of  money 
due  lo  him  and  duc  to  tlic  former,  from  the  latter,  on  account  of  a  carriage, 
Ihe'^'dcSnl  ^^'"^^  '^^^  ^^^  delivered  to  the  parties  in  this  suit  by  one 
kept  possession  Gcrrt/,  Bs  payment  or  security  for  debts  which  he  owed  them.  • 
for  more^ihwfa  "^'^^  carriage  had  been  in  the  possession  of  the  defendant  be- 
year,  and  used  low,  for  a  ycar  or  morc,  and  he  had  promised  the  plaintiff  below 
and*^iever*!soui  ^^  P^Y  '^^  '^'^  demand,  being  15  or  16  dollars,  with  some 
it,  it  wart  held,  ccnts,  as  soon  as  he  could  sell  it.  The  defendant  used  the 
airiS^iaviuff*^^^^  carriage  several  times,  and  while  it  was  in  his  possession,  had 
a  reasonable  had  it  repaired,  the  plaintiff  having  refused  to  bear  part  of  tlio 
whkii^he^ou^hi  ^xpcnsc  of  repairs,  and  to  use  the  carriage  in  common  with  tlie 
to  have  done  at  defendant.  It  was  proved,  that  the  defendant  had  twice  of- 
couid°"not^  be  ^red  to  scU  the  carriage.  The  Justice  gave  judgment  for  the 
sold  at  private  plaintiff  bclow,  the  defendant  in  error,  for  16  dollars,  with  costs. 

sale,  might  be 
reffardea  him- 
self as  the  pur-       Per  Curiam.     The  carriage  was  put  into  the  hands  of  the 

chargeable  ^?h  defendant  below,  to  pay  debts  due  to  him  and  the  plaintiff 
the  amount  of  bclow,  and  the  only  question  is,  whether  the  defendant  is  not, 
debt,  ihc"car-  "POR  ^his  testimony,  to  be  considered  as  having  elected  to  be- 
rioffe  being  of  comc  the  purchaser,  and  so  liable  to  pay  the  demand  due  to 
to  pay"boiiirthe  the  plaintiff.  He  had  the  possession  of  the  carriage  upwards 
debu.  of  a  year,  during  which  time  he  had  it  repaired  on  his  own  ac- 

count, and  used  it  during  that  period  as  his  own,  the  plaintiff 
below  having  refused  to  concur  in  repairing  it.  It  is  true,  that 
he  twice  offered  to  sell  it,  but  such  offers  may  have  been  col- 
lusive. He  ought  to  have  sold  it  at  auction,  if  he  could  not 
have  disposed  of  it  by  private  sale.  If  he  could  keep  the  pos- 
session of  the  carriage  for  a  year,  he  might  for  two  years,  and 
the  plaintiff  below  might  never  get  his  money.  The  defendant 
below  had  a  reasonable  time  to  sell  it,  and  not  having  done  so, 
after  being  in  possession  upwards  of  a  year,  the  Justice  did 
[  *  226  ]  right  to  ^consider  him  as  the  purchaser  himself,  and  there  19 
no  complaint  but  that.it  was  of  sufficient  value  to  pay  both 
debts. 

Judgment  affirmed. 
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NEWVORK, 

May,  J8]i^. 

Gould  against  Chase.  gould 

V. 

Chase. 

IN  ERROR,  on  certiorari  to  a  Justice's  Court.  Where  ihe  cU- 

This  was  an  action  upon  a  promissory  note  not  negotiable,  rcndaut,  having 
executed,  by  the  defendant  in  error,  who  was,  also,  defendant  nfissoryuoiS- 
ia  the  Court  below,  to  the  plaintiflf  in  error,  in  whose  name  the  lerwanis  jirom. 
suit  was  brought,  but  for  the  benefit  of  one  HosJcins^  the  as-  oTibe  ^oif"?o 
signee  of  the  note.  The  note  was  dated  the  28th  of  December,  v^y  l^^'J^J^^^ 
1813,  for  25  dollars,  payable  three  months  after  date,  with  in-  h^gin  ou^  [he 
forest.  The  note  was  assigned  before  it  fell  due,  and  the  de-  ^^^^*^y  Jj^*®  ^^ 
fendant,  before  it  became  payable,  called  at  the  store  of  Hos-  nS^e  o7  the 
kins,  and  asked  if  the  note  was  in  his  hands,  and  on  its  beins:  5*-^'®®'.**^'.?? 

,       '  ,  .  -Ill  1  .  •       I  1    ®  deniauds  which 

shown  to  him,  said,  that  he  was  not  ready  to  meet  it  then,  but  he  had  agaiusi 
that  he  should  be  down  in  a  short  time,  when  he  would  settle  *J{®i,itifl-"°""r-Jr 
it  The  defendant  offered  to  set-off  a  note  given  by  the  plain-  lo  the  'makiug 
tiff  to  one  S,  or  bearer,  dated  the  10th  of  December,  l6lO,  for  ^f^^\^^  J°*J^' 
one  dollar  and  33  cents,  and  also  a  memorandum  in  his  book  provm^  those 
of  accounts,  dated  the  27th  of  May,  1811,  and  signed  by  the  ^"^rtheX^x^ 
plaintiff,  by  which  he  admitted,  that  there  was  then  due  from  pianation,  as  it 
him  to  the  plaintiff,  the  sum  of  63  dollars  and  48  cents.  This  "d^  frJilT Te 
set-off  was,  ^n  proof  of  the  plaintiff's  handwriting,  admitted,  fact  of  his  sub- 
and  the  Justice  rendered  judgment  for  the  defendant  for  the  ?^"® 'JJ'^'  „f;^" 

costs.  coupled  with  Ms 

promise   to  the 
assignee  to  pay 

Per  Curiam,     The  note  which  was  allowed  to  be  set-off,  ji,  that  the  sub- 
was  given  by  the  plaintiff  three  years  before  the  note  on  which  -jj^^  had ''^'i^n 
the  suit  was  brought,  and  the  settlement  between  the  parties  previously  sai- 
took  place  about  a  year  and  a  half  afterwards.     The  question  **^®^" 
is,  whether,  under  the  circumstances  of  this  case,  the  demands 
exhibited  by  the  defendant  ought  to  have  been  *considerdd  as      .[  *  227  ] 
due  to  him  from  the  nominal  plaintiff.     In  the  absence  of  all 
explanation,  the  giving  of  the  note  in  question,  is  prima  facie 
evidence,  that  these  demands  had  been  satisfied ;  but  when  to 
this  fact  is  added  the  testimony,  that  the  defendant  promised 
to  pay  the  note  when  it  was  shown  to  him  by  Hoskins,  after 
the  assignment,  the  presumption  that  the  demands  offered  as 
a  set-ofi",  had  been  previously  settled,  is  not  to  be  resisted. 

Judgment  reversed. 
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NEW-YORK,  '' 

May.  1819. 

Macomb  MaCOMB  &  BoUCK  Ogoinst  WlLBER. 

WiLBER. 

The  parlies  en-  THIS  was  ED  actiOD  of  covenont,  upoD  articles  of  agree 
t^  Th  ^  Mi^"^j  made  the  22d  of  September^  1813,  between  the  defend 
iMui.tosil^t  ant  and  a  number  of  other  persons,  of  the  first  part,  and  thf 
M  tTd  ^^  plaintiffs,  of  the  second  part.  The  agreement  recited,  that  tht 
mine  the  sum  parties  thereto  of  the  first  part,  severally  admitted  and  acknowl 
fcndant^^ThoaW  ^8^^'  ^^^^  ^®  parties  of  the  second  part  had  the  legal  title  tc 
i>a^  to  the  plain-  the  scvcral  lots  of  land  in  the  patent  granted  to  Johannes  Law- 
w^chUi*e"iain-  ^^^^  J^cob  Zimmer^  and  others,  commonly  called  Lawyer  and 
tifrrba/tCe^'e-  Zimmcr^s  patent,  situate  in  the  county  of  Schoharie,  occupied 
SSich'^'**'  **"*  or  claimed  by  the  parties  of  the  first  part,  respectively.  The 
copied,  *^r  lots,  or  parts  of  lots,  claimed  by  the  several  parties  of  the  first 
defendam^al!!d  P^*^*'  ^^TG  then  Stated ;  among  which  was  "  that  part  of  lot 
ih^^ite"  plain-  No.  1.  in  the  first  allotment,  occupied  or  claimed  by  the  de- 
^ySriamc^to  fen^ant."  And  the  parties  of  both  parts  mutually  covenanted 
r  *228  ]  ^^^  agreed,  that  Archibald  *Croswclly  John  Adains,  and  Jalez 
the  defendant.  D.  Hammond,  or  any  two  of  them,  should  appraise,  ascertain, 
awSrd^**™ibat  *"^^  determine  by  writing,  under  their  hands,  or  the  hands  of 
the  piajntifls  any  two  of  them,  on  or  before  the  tenth  day  of  June  thereafter, 
to'^thc  i[efJnZ  ^^^  ^^^^  that  the  parties  of  the  first  part,  respectively,  under 
ant  certain  all  the  circumstauccs  of  the  case,  should  pay  to  the  parties  of 
ISg^it  i.y*m"ie9  ^®  sccoud  part  (the  plaintiffs)  for  the  lots  of  land  so  occupied 
and  boouds  -,  and  claimed  by  them,  respectively,  and  for  costs ;  which  sums, 
toidanf 'duwfd  SO  to  be  ascertained,  should  be  paid,  with  lawful  interest,  in 
pay  a  certain  four  equal  yearly  instalments,  from  the  day  on  which  the  ap- 
p"ahuiff8^  ln*an  pr^isers  should  ascertain  the  consideration,  to  be  secured  by 
action  of  cove-  boud  and  mortgages  on  the  lots,  respectively ;  which  mortgages 
liS!!i  of  *i^  should  be  duly  acknowledged,  and  the  wives  of  the  married 
mcut,  fo?  a  parties  should  also  be  parties  thereto,  or  pay  the  money  within 
auco*^*f™thc  ^^"  ^^7^  ^^^^  ^^®  appraisement,  as  the  parties  of  the  first  part 
awai^,  the  de-  should  clcct  .*  and  that  the  plaintiffs,  and  their  wives,  should, 
ed"1Si'at  j£*^d?d  ^^^  ^^^  *^  Consideration  of  such  sums,  so  to  be  ascertained  and 
not  occupy,  or  sccurcd  as  aforcsaid,  convey  such  lots  of  land  occupied  or 
«w^ded"to'*bc  claimed  by  the  respective  parties  of  the  first  part,  to  them  re- 
couveyed  to,  spcctivcly,  and  to  their  respective  heirs  and  assigns  for  ever, 
hiln'widon'the  ^'^^  ^^^'  covcnauts  of  Warranty  and  seisin,  which  conveyances 
trial*   of    the  should  also  bc  duly  acknowledged. 

wrll'^'ivrund'^for  The  arbitrators,  by  their  award,  dated  May  19th,  1814, 
the  defendant,  awarded,  as  respects  the  defendant,  that  the  plaintiffs,  and 
^ea/  aahou*^  ^^^^^  wivcs,  couvcy  to  the  defendant  all  that  part  of  lot  No.  1. 
mfoi^iai!  uid  n-  in  the  first  allotment  of  the  patent,  beginning,  &c.,  (describing 

mount int;    only 
to  a  pl<M  of  no 
uward,    involv- 
ed the  merits  of  the  case,  and  showed  that  the  arbitrators  bad  awarded  upon  a  matter  not  within  the 
submission ;  that  the  issue  was  not  immaterial ;  and  the  verdict  having  found  the  fart  alleged  in  the  plea, 
that  the  plainiilfs  wero  not  entitled  to  judgment  turn  obstante  veredicto,  which  can  only  be  on  the  merits, 
and  not  on  the  form,  o  *  manner,  of  pleading. 

Under  a  plea  of  no  award,  Uie  aefcndant  may  show  that  the  aii>itrators  awarded  on  a  matter  not  sok- 
■littcd  to  them. 
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the  same  by  metes  and  bounds,)  containing  50  acres  of  land,  new-york, 
be  the  same  more  or  less ;  and  that  the  defendant,  in  considera-  ^/Jiijl^^iV, 
tion  thereof,  secure,  by  bond  and  mortgage,  to  the  plaintiffs,  or      macomb 
either  of  them,  the  sum  of  406  dollars  and  18  cents,  337  dol-        J- 
lars  and  50  cents  thereof  being  the  value  of  the  land,  and  68 
doUars  and  68  cents  being  allowed  for  the  taxed  costs  accrued 
in  the  ejectment  cause,  which  was  depending  at  the  time  of 
the  submission,  or  that  he  pay  the  said  sum  in  money  within 
ten  days. 

The   plcuntiffs,  in   the   several  counts  in  their  declaration, 
averred  a  tender  of  a  deed,  duly  executed,  to  the  defendant, 
which  he  refused  to  accept,  and  assigned  a  breach  in  the  ^non-       [  *  229  ] 
payment  of  the  money,  or  not  giving  the  security  as  required 
by  the  award. 

The  defendant  pleaded,  1.  That  the  arbitrators  awarded 
contrary  to  the  tenor  and  effect  of  the  articles  of  agreement, 
that  the  defendant  should  secure  to  the  plaintiffs,  or  one  of 
them,  by  bond  and  mortgage,  on  all  that  part  of  lot  No*  1.  in 
the  first  allotment  of  the  patent,  beginning,  &c.  the  sum  of, 
&c.  or  pay  the  said  money  in  ten  days :  and  the  defendant  fur- 
ther says,  that  neither  before  nor  since  the  making  of  the  articles 
of  agreement,  did  he  own,  occupy,  or  claim  the  land  before 
described.  2.  That  the  arbitrators  awarded  and  determined, 
contrary  to  the  tenor  and  effect  of  the  articles  of  agreement,  - 
that  the  plaintiffs,  and  their  wives,  convey,  &c.  and  that  the 
defendant,  in  consideration  thereojf,  secure,  &c.  or  pay,  &c. 
and  that  neither  before  nor  since  the  making  of  the  articles  of 
agreement,  did  he  own,  occupy,  or  claim  the  land  before  de- 
scribed. 3.  That  the  plaintiffs,  in  supposed  pursuance  of  the 
articles  of  agreement,  but  contrary  to  their  tenor  and  effect, 
did  tender  to  the  defendant  a  deed  duly  executed  and  acknowl- 
edged by  them,  and  their  respective  wives,  with  the  usual  cov- 
enants of  warranty  and  seisin,  for  all  that  part  of  lot  No.  1.  &c. 
and  that  neither  before  nor  since  the  making  of  the  articles  of 
agreement,  did  he  occupy  or  claim  the  land. 

Upon  these  pleas  the  plaintiffs  joined  issue,  and  a  verdict 
was  found  for  the  defendant,  at  the  Schoharie  circuit,  in  No- 
vembevy  1817.  The  present  motion  was  made,  by  the  plaintiffs, 
for  judgment,  non  obstante  veredicto. 

T.  Sedgtvick,  for  the  plaintiffs.  He  cited  Wittes's  Rep.  360. 
1  Term  Rep.  118.  2  Tern  Rep.  758.  2  Str.  873.  1  Burr. 
301.  Barnes,  255.  iSalJc.lil.  Tidd^s  Pr.  830^831.  Bac. 
Abr.  Arhit.  (B.)  Kyd  on  Awards^  145.  147.  1  Lord  Raym. 
115.     1  Johns.  Ch.  Rep.  101. 

FootCf  contra. 

Platt,  J.,  delivered  the  opinion  of  the  Court.  The  plaintiffs 
move  to  set  aside  the  verdict,  and  for  judgment  in  *favor  of  the      [  *  230  ] 
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NEW- YORK,  plaintiffs,  nan  obstante  veredicto ;  on  the  ground  that  the  issue 

y^^^^J^!^  toas  immateriah 

Macomb  The  nile  of  law  as  laid  down  by  Lord  Mansfield^  (Rex  v. 

WiLBKK       Phillips,  1  Burrow.  301.)  in  regard  to  an  immaterial  issue,  and 

a  verdiet  upon  it,  ^'  is,  that  when  the  finding  upon  it  does  not 

determine  the  right,  the  Court  ought  to  award  a  repleader ; 

unless  it  appear  from  the  whole  record,  that  no  manner  of 

pleading  the  matter  could  have  availed." 

A  judgment,  therefore,  non  obstante  veredicto,  is  always  up- 
on the  merits ;  and  a  repleader  upon  the  form  and  manner  of 
pleading.     (2  Tidd's  Prac,  mi.) 

I  think  there  is  no  ground  for  the  motion  on  the  part  of*  the 
plaintiffs.  The  plea  is  informal ;  but,  in  my  judgment,  it  ten- 
ders an  issue  involving  the  real  merits.  It  is,  in  substance,  a 
plea  of  710  award  made.  By  circumlocution,  the  plea  avers, 
that  the  award  exceeds  the  submission;  inasmuch  as  the  arbitra- 
tors have  awarded  a  price,  and  a  conveyance  for  land,  ntvcr 
submitted  for  their  valuation.  The  object  of  the  submission 
was  to  determine  at  what  price  the  defendant  should  purchase 
the  land  which  he  occupied  or  claimed  ;  and  tlie  verdict  finds 
that  the  award  has  no  relation  to  any  lands  of  that  description ; 
or,  in  other  words,  that  the  land  appraised  by  the  arbitrators 
never  was  occupied  or  claimed  by  the  drfciidant,  and  if  so, 
there  is  no  award  according  to  the  submi.^sion. 

Suppose  it  had  been  referred  to  arbitrators  to  set  a  valuation 
on  ajarm,  or  a  ship  in  pjsscssion  of  the  dt  Jtu  -unt.  and  lie  had 
pleaded  no  award  vtadv ;  and  upon  the  tiinl  of  the  issue  on 
that  fact,  it  was  proved,  that  the  farm  or  phi]>  :u  tually  appraised 
bv  the  arbitrators,  was  entirely  different  and  distinct  from  that 
possessed  by  the  defendant ;  could  thcTC  be  a  doubt  that  the 
award  must  be  deemed  void,  because  it  was  not  upon  the 
subject  matter  of  the  submission  ? 

It  is  important  in  this  case,  to  remark,  that  the  object  of  the 
submission  was  not  to  ascertain  how  much,  and  what  lands 
the  defendant  occupied  or  claimid  ;  that  was  never  a  question 
in  dispute.  The  only  subject  of  arbitration  was  to  fix  the  price 
at  which  the  defendant  was  to  purchase  tlie  land  which  li(  oc- 
cupied or  claimed,  and  for  which  the  ( jrctment  suit  had  I  «'on 
[  *'2-)l  1  commenced  against  him.  It  was  for  that  land  *only,  th:  t  he 
acknowledged  the  plaintiff's  title,  and  which  he  agreed  to  pur- 
chase ;  he  never  intended  to  refer  it  to  the  arbitrators.  t<^»  de- 
cide what  lands  he  should  buy  of  the  plaintiffs.  "  Tlu  land 
occupied  or  claimed  by  him,^^  are  words  of  description  as  to  the 
subject  matter  of  the  submission. 

It  is  observable,  also,  that  the  award  does  not  find,  or  assert, 
affirmatively,  that  the  land  which  it  describes,  was  "  occupied 
or  claimed*^  by  the  defendant.  It  seems  to  have  been  taken 
for  granted ;  but  the  arbitrators  have  not  adjudicated  on  that 
fact ;  and  whether  the  land  awarded  upon  was,  in  truth,  in  the 
occupation  of,  or  claimed  by,  the  defendant,  is  a  fact  which 
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does  not  appear  from  the  award,  and  is  to  be  proved  by  extra-  NEW-york, 
neous  evidence.  .^;^C^ 

I  condider  the  verdict  upon  the  issue  joined  in  this  cause,  as  Cnse    of   tbe 
establishing  the  fact,  that  the  award  was  not  pursuant  to  the  ^J^Jw-Ytji'**^ 
submission  ;  and,  therefore,  the  finding  of  the  jury  was  not         Scc.     * 
upon  an  immaterial  issue,  but  upon  the  real  merits  of  the  con- 
troversy. 

The  motion  ought,  therefore,  to  be  denied ;  and  the  defend- 
ant is  entitled  to  judgment  on  the  verdict. 

Judgment  for  the  defendant. 


Case  of  the  Mayor,  Aldermen,  and  Commonalty 
OF  THE  City  of  New-York,  in  the  matter  of 
enlarging  aud  extending  Harman  Street,  in  (he 
city  of  Nev/-  York,  (a) 

EDlVAllDi}  moved,  that  the  report  of  the  commission(?rs  On  motion  to 
of  estimate  'diu\  aiscssment,  in  the  matter  enlarging  and  extend-  Pr/'qAomw/JI 
ing  Harmad  f treat,  be  confirmed.  shneh       ap- 

*='  pointed     under 

ihc  act  relative 

*M'  Cou/K,  centre,,  offered  to  read  the  affidavits  of  persons  [  *  232  ] 
interested  »ri  property  taken  or  assessed  for  the  intended  im-  to  iiic  city  of 
provement, h\  opposition  to  the  report.  N^.'^R.^L.'^n, 

m,  lOyl*  sess. 

Eiwardn  objected  to  the  reading  of  the  affidavits,  as  copies  i78.)*^for  opcn- 
of  them  bzA  not  been  served  on  the  commissioners.  ing,  enlarging, 

and    extendin^^ 

Per  Curiam.  In  cases  arising  under  the  act  authorizing  davits,  m  opj>o- 
these  prcxjeedings,  it  has  been  the  settled  rule  of  the  Court  to  port"camiot  be 
require  the  affidavits  to  be  first  laid  before  the  commissioners  ;  read,  imiess 
as  they  are  bound,  in  case  objections  are  made  to  their  report,  have^Jen  duly 
to  review  it.  They  ought,  ♦liercfore,  to  have  the  affi<lavits,  served  on  the 
that  they  may  judge  wheth*^.  there  is  any  reason  for  altering  or  wiinhi^'oij"'. 
amending  their  report.  This  Court,  sitting  in  review  over  the  i'©"^  of  the  par- 
decision  of  these  commiss'oners,  ought  not  to  take  into  con-  ^^l^y^  "deride 
sideration  facts  which  were  not  before  tJie  commissioners  before  >^  bother  there  is 
'hey  nvide  their  final  report.    The  affidavits  cannot  be  received.  jI^^X'Trcpo^'*" 

This  Court,  sit- 
(a)  This  and  the  two  following  cases  were  decided  at  the  last  term.  mcfei'y  over 'the 

commissioners, 
cannot  take  into  view  facts  not  laid  before  Ihcm,  previous  to  their  final  report 
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NEW-YORK, 
May,  1819. 

^"Jjn^iiT^  Jones  against  Smith. 

V. 

The  act  (sese.  AN  objection  was  made  to  the  affidavit  offered  to  be  read  in 

**•  ^\\^'^  ^i  this  cause,  that  it  was  not  taken  before  a  commissioner,  appoint- 

^Murch, '  1818,  ed  pursuant  to  the  act  of  the  last  session,  March  24,  1818,  but 

amborizing  the  before  onc  of  the  commissioners  appointed  by  the  Court. 

appointment  of 
commissioners, 

did  not  super-  Per   Curiam.     The  act  of  the  24th  of  March,  1818,  (sess. 

missioIiere*^*ap-  41.  c.  55.)  authorizing  the  appointment  of  commissioners,  did 

poiuicd  by  thit  not  Supersede  the  commissioners  appointed  by  this  Court.     An 

^"*^'  affidavit,  therefore,  taken  before  one  of  those  commissioners,  is 

good,  and  may  be  read. 


[  *  233  ]  *James  against  Henry. 

Debt,  noi  Of-  THE  COURT  smd,  that  a  justice's  judgment  was  equiva- 
a^S'sTud^"  '^^tj  ^*  least,  to  a  specialty  ;  and  that  assumpsit  will  not, 
mciit;  it  being  therefore,  lie  on  such  a  judimient;  but  the  action  should  be 

equivalent,     *^     /  1  /  J       ca  '         - 

least,  to  a  spc-   "CO*. 

cialiy. 


Mather  and  Strong  against  Bush. 

CAinem  of  the  MOTION  to  Set  aside  the  fieri  facias  issued  in  this  cause, 
tcring  hfto  coSi  on  the  ground  that  the  defendant,  on  the  16th  of  August,  1817, 
tracts,  are  to  i>e  was  duly  discharged  from  all  his  debts,  under  the  "  Act  for 
makillrthom^  giving  relief  in  cases  of  insolvency,"  passed  April  12,  1813, 
rcfemice^toihc  (]  JV.  R,  L.  460.  scss.  36.  ch.  98.  2  R,  S.  16.)  It  appeared 
ihc^sut^.ondas  that  the  judgment  in  fiivor  of  the  plaintiffs  was  entered  up  in 
laciiiy  consent-  May,  1817,  on  a  coutract  made  in  March,  1816  ;  and  that  both 
tract  *lian*^Te  the  parties  were,  at  the  time  of  passing  the  act,  and  ever  since 
K«vcn)cd,     or  havc  been,  citizens  of  this  state. 

Twh  ^' '  laui!  Similar  applications  were  made  to  the  Court,  in  other  causes ; 
Therefore  if,  at  and,  also,  to  sct  aside  executions  issued,  where  the  defendants 
icrinff°*^n°to^"a  had  been  discharged  under  the  insolvent  act  of  the  3d  of 
contract,  there  April,  1811.     Motious  Were  also  made  in  several  other  cases, 

w  a  law  of  a/,-*,  ..  •.         #••         >••         ^  •         •!  ^ 

Slate  whicii  de-  for  Icavc  to  issue  writs  of  scire  facias,  to  revive  judgments, 
rlsTv'*'i*\'^b"  (^"^  of  them  above  twenty  years'  standing,)  where  the  defend- 
or,  on  pctiLii  ants  had  been  discharged,  under  the  insolvent  act  of  the  21st 

of  two  thirds  of 

his  cre<Iitors,  shall  a^st^  to  them  ail  his  property,  he  shall  be  discharged  from  his  del)ts,  it  is  not  a 

law  impairing  tlie  obligation  of  the  contract,  within  the  weaning  of  the  constitution  of  the  UnUrd 

States. 

And  where  an  execution  is  issued  against  the  property  of  such  debtor,  acquired  by  him  subsranent  to 
his  discharge  under  such  insolvent  act,  on  a  judgment  obtained  previous  to  nls  discnai-ge,  it  will  be  set 
aside,  on  motion. 
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of  March  J  1788,  (which  was  re-enacted  on  the  revision  of  the  new-york, 
laws,  Aprily  1801,)  on  the  petition  of  three  fourths  of  their  ^^^^^2^:J^y 

creditors.  Mather 

The  counsel  for  the  diiferent  parties  were  successively  *heard ;        gj^^ 
but  to  prevent  repetition,  the  substance  of  the  arguments  are       r  #  234  1 
here  stated.  '•  ' 

Griffin,  and  D.  B.  Ogden,  for  the  defendant.  The  execu- 
tion has  been  issued,  in  consequence  of  the  recent  decisions  of 
the  Supreme  Court  of  the  United  States^  in  the  case  of  Sturjrts 
V.  Crowninshieldy  (a)  and  of  MNiell  v.  M'Millan;  (b)  [Here 
the  counsel  read  a  manuscript  copy  of  the  opinions  of  that 
Court,  as  delivered  by  Mr.  Chief  Justice  Marshall ;]  by  which, 
it  is  supposed,  the  insolvent  acts  of  the  several  states  are  deter- 
mined to  be  unconstitutional  and  void. 

An  insolvent  act  has  uniformly  existed  in  this  state,  ever 
since  it  was  an  independent  government ;  (c)  and  the  constitu- 
tionality of  such  a  law  has  never  before  been  questioned. 
Lately,  counsel,  in  argument,  have  suggested  that  doubts  had 
been,  elsewhere,  en'ertained  on  the  subject ;  but  this  Court 
would  never  listen  to  any  such  suggestion,  nor  allow  the  ques- 
tion to  be  discussed  for  a  moment.  The  Court  will  not,  there- 
fore, especially  when  the  rights  of  so  many  innocent  and  bona 
fide  purchasers  are  concerned,  give  to  the  *judgment  of  the  [  *  235  ] 
Supreme  Court  of  the  United  States  any  greater  extension  or 
effect,  than  they  are  compelled  to  do  by  the  authority  of  a 
decision  of  that  Court,  in  the  precise  case  before  them. 

The  Supreme  Court  of  the  United  States  admit  the  distinc- 
tion between  a  law  impmring  the  obligation  of  a  contract,  and 
a  law  modifying  the  remedy  for  enforcing  the  contract ;  and 
that  statutes  of  limitation  refer  to  the  remedy.  The  execution, 
in  this  case,  is  a  remedy ;  and  this  Court,  consistejitly  with  the 
opinion  of  the  Supreme  Court  of  the  United  States,  may  re- 
fuse to  permit  the  plaintiffs  to  use  it ;  but  leave  them,  if  they 

(a)  4  WkeatinCs  R.  122.  (l)  Ibid.  209. 

(c)  A  general  act  for  the  relief  of  insolvent  debtors,  permitting  the  debtor,  in 
conjunction  with  three  fourths  of  his  creditors,  to  petition  for  his  discharge  from 
hi«  debts,  existed  in  the  colony  of  Neto-Yark,  from  1761  to  1770.  And  a  similar 
«ct  was  passed  by  the  state  lesrislatare,  in  April,  1734,  which  was,  at  various 
times,  amended  ;  and  on  the  2At  of  March,  1788,  was  passed  the  act  commonly 
called  the  three  fourth  act,  which  was  revised  the  3d  of  AprU  1801,  and  contin- 
ued in  force  until  the  act  of  the  3d  of  April,  1811,  which  granted  relief  to  the 
insolvent  debtor,  on  his  vetitUm  only.  This  act,  however,  did  not  continue  for 
a  year,  but  was  repealed  by  the  act  of  the  14th  of  February,  1812,  and  the  act 
or  1801  thereupon  revived  and  continued  in  force  until  the  last  revision  of  the 
laws,  when  the  act  of  the  3d  ofAnril,  1813,  was  passed,  allowing  an  insolvent 
debtor,  in  conjunction  with  tteo  thirds  of  his  creditors,  to  vetition  for  his  dis- 
charge. So  that  the  system  of  insolvent  laws,  authorizing  tne  discharge  of  in- 
solvent debtors  from  their  debts,  on  a  bona  fide  surrender  of  all  their  property, 
has,  except  during  what  may  be  called  the  period  of  the  revolution,  from  1770 
to  1784,  continued  \n  Js'eic-York,  int  near  sixty  years.  {Smith  fy  livinqstmCs 
ed.  of  La7M.  vol.  2.  p.  G2.  216.  Van  Schaick's  ed.  of  Laws,  vol  1.  p.  34».  392. 
Jones  ^Farick's  ed.  of  Laws,  vol.  1.  p.  131 .  J.^V,  vol.  2.  p.  375.  2  Grecnleafs 
•d.  of  Uws,  204.    1  Kent  ^  Rod.  ed.  428.) 
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NEW-YORK,  wish  to  test  the  validity  of  the  defendant's  discharge,  to  bring 
^^2J^!^f|fi^  an  action  of  debt  on  the  judgment,  in  which  the  discharge 
IUther  may  be  pleaded,  and  the  decision  of  this  Court,  on  a  demurrer 
to  that  plea,  may  be  brought,  by  writ  of  error,  before  the  Su- 
preme Court  of  the  United  States ;  or  if  the  plea  should  be 
overruled,  the  plaintiff  might  obtain  another  judgment,  on  which 
he  might  have  execution,  but  not  so  as  to  affect  the  titles  of 
bonaJiJe  purchasers  of  lands,  acquired  and  sold  by  the  defend- 
ant since  his  discharge.  Setting  aside  the  execution,  therefore, 
will  be  no  mark  of  disrespect  to  the  Supreme  Court  of  the  United 
States,  for  the  plaintiff  still  has  his  remedy  by  action ;  but  if 
the  execution  is  levied,  and  all  the  after-acquired  property  of 
the  defendant  sold,  he,  or  those  claiming  under  him,  will  be 
utterly  remediless. 

Again ;  tlie  judgment  in  this  case  is  not  a  contract.  In 
Bidelson  v.  TVhytci,  (3  Burr,  Rep,  1545.  1548.)  Lord  Mans- 
field said,  that  a  judgment  was  not  a  contract,  within  the  act 
of  3  James  I.  ch.  8.  requiring  bail  in  error,  &c. ;  and  he  advised 
with  all  the  judges,  who  held,  that  the  contract  was  extinguished 
by  the  judgment ;  and  that  ''  a  judgment  is  no  contract,  nor 
can  it  be  considered  in  the  light  of  a  contract,  {or  judicium  red^ 
ditur  in  invitum,^^ 

The  Supreme  Court  of  the  United  States  say,  that  an  act 
of  the  state  legislature,  authorizing  the  discharge  of  the  person 
of  the  debtor,  is  not  unconstitutional ;  because,  they  say,  tm- 
prisonment  of  the  debtor  is  no  part  of  the  contract,  but  the 
means  only  of  enforcing  its  performance.  By  the  law  of  this 
1  *  236  ]  state,  when  the  judgment  was  given,  the  plaintiff  *had  as  much 
a  vested  right  to  take  the  p^^r^on  of  the  defendant,  as  his  prop- 
erty, in  order  to  obtain  satisfaction  of  his  debt.  He  was  as 
much  entitled  to  a  ca.  sa.  as  to  a^.  fa.  Indeed,  the  former  is 
always  considered  as  the  most  powerful  and  effectual  means 
of  enforcing  payment.  If  the  state  legislature  can  take  away 
the  remedy  for  enforcing  a  judgment,  by  arresting  the  person 
of  the  debtor,  why  may  they  not  modify  or  vary  the  remedy 
against  his  property  ?  Is  it  not  competent  to  the  legislature  to 
declare,  if  such  a  measure  were  wise  or  expedient,  that  laiids 
should  not  be  seized  or  sold  under  an  execution,  or  tliat  they 
should  be  extended  only,  as  in  England  1  May  they  not  exempt 
certain  goods  or  chattels  from  execution  ?  (a)  Why  have  they 
not  the  power,  also,  to  declare,  that  where  a  debtor,  on  petition 
of  three  fourths,  or  iico  thirds  of  his  creditors,  in  amount,  shall 
deliver  up  to  his  creditors  all  his  property,  and  obtain  a  certifi- 
cate of  discharge,  that  neither  the  person,  nor  the  property 
which  he  shall  thereafter  acquire,  shall  be  liable  to  be  taken  in 
execution  for  those  debts  ?     If  so,  what,  in  effect,  is  the  differ- 

(a)  Vide  1  JV.  R.  L.  500.  sess*  3C.  ch.  50.  8.  15.  and  seaa.  38.  ch.  227.  Sheep 
to  Uie  number  oCten,  and  their  ficeces,  one  cow,  two  swine,  necessary  wearing 
apparel,  and  beddinnr,  necessary  cooking  utensils,  &,c,  are  exempted  from  exe- 
cution and  distress  for  rent. 
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ence  between  a  power  to  legislate  in  regard  to  the  remedy y  or  new-yokk. 
in  regard  to  the  debt  1  v!!^^:;^ 

Again;  the  Supreme  Court  of  the  United  States  sa^,  that 
their  opinion  "  is  confined  to  the  case  actually  under  consider- 
ation." "  It  is  confined  to  a  case  in  which  a  creditor  sues  in 
a  court,  the  proceedings  of  which  the  legislature,  whose  act  is 
pleaded,  had  not  a  right  to  control ;  and  to  a  case  where  the 
creditor  had  not  proceeded  to  execution  against  the  body  of 
his  debtor,  within  the  state  whose  law  attemi)ts  to  absolve  a 
confined  insolvent  debtor  from  his  obligation.  When  such  a 
case  arises,  it  will  be  considered."  Is  this  not  an  intimation 
that  the  Court  do  not  mean  to  say,  that  a  contract  made,  aflcr 
the  existence  of  an  insolvent  act,  may  not  be  discharged  under 
it  ?  In  the  case  before  that  Court,  the  debt  arose,  or  the  con- 
tract was  made,  before  the  insolvent  act  of  April  3d,  1811, 
was  passed. 

♦The  contract,  in  the  case  before  this  Court,  was  made  after  [  •  237  ] 
the  insolvent  act  was  passed,  and  between  parties  who  arc  and 
were  citizens  of  this  state.  The  discharge,  also,  of  the  defend- 
ant was  obtained  under  the  9th  section  of  the  act,  at  the  in- 
stance of  the  creditor,  and  by  which  the  proceeding  is  compul- 
sory against  the  debtor.  The  cases,  then,  may  be  easily  and 
satisfactorily  distinguished.  Though  the  state  legislature  can- 
not pass  a  law  which  impairs  the  obligation  of  a  contract  ex- 
isting at  the  time,  yet  it  may  iniix)se  what  terms  or  conditions 
it  may  think  proper,  on  future  contracts,  to  be  made  between 
its  citizens.  Where  a  law  is  passed  in  regard  to  future  con- 
tracts, all  contracts,  subsequently  made,  must  be  deemed,  as 
between  the  citizens  of  this  state,  to  have  been  entered  in4o  in 
reference  to  that  law.  The  parties  must  be  understood  as 
tacitly  agreeing,  that  their  contract  is  to  be  governed  and  reg- 
ulated by  the  existing  laws.  In  Blanchard  v.  Russell,  {l-i 
Mass.  liep.  1.)  the  Supreme  Court  of  Massachusetts,  (in 
March,  1816,)  decided,  that  a  discharge  in  this  state,  under  tise 
insolvent  act  of  the  3d  of  April,  1811,  was  a  good  bar  to  an 
action  brought  in  Massachusetts,  the  contract  having  been  made 
in  NeW'Yorlc,  and  the  debtor  a  citizen  of  this  state,  though  the 
plaintiff  H-as  not.  The  same  objection  was  there  made,  that 
the  insolvent  act  of  this  state  was  unconstitutional  and  void  ; 
but  Parker,  Ch.  J.,  speaking  of  the  objection,  that  it  was  a  law 
impairing  the  obligation  of  contracts,  makes  the  distinction  for 
wluch  we  contend :  "  A  law,"  says  he, "  which  is  in  force  wlven 
a  contract  is  made,  cannot  be  said  to  have  that  effect ;  for  the 
contract^  being  made  under  the  law,  is  presumed  to  be  made 
in  reference  to  it,  and  the  parties  are  legally  conusant  of  it  at 
the  time.  The  contract,  in  such  case,  is  not  impaired  by  the 
law ;  for  the  law  is  a  part  of  the  contract." 

When  the  constitution  of  the  United  States  was  framed  and 
adopted,  a  similar  insolvent  act  was  in  force  in  this  state, 
haTing  existed  for  many  years.     The  constitution  could  have 
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NEW-YORK,  reference  only  to  future  laws,  which  might  be  passed  by  the 
y^^^^lj^i^  States,  impairing  the  obligation  of  existing  contracts.  The 
Mather  framers  of  that  constitution  never  supposed,  that  the  insolvent 
BoiH  l«^ws,  then  in  force,  came  within  the  purview  of  that  *section  of 
r  «  238  1  ^^^  ^^^  article.  Congress,  abo,  has,  on  various  occasions,  recog- 
'  ■■       nized  the  existence  of  these  insolvent  laws.     By  the  61st  sec- 

tion of  the  late  bankrupt  law,  (6  Con^.  sess.  1.  ch.  19.)  passed 
Jtpril  4th,  1800,  it  was  expressly  declared,  that  "  this  act  shall 
not  repeal  or  annul,  or  be  construed  to  repeal  or  annul,  the 
laws  of  any  state  now  in  force,  or  which  may,  hereafter,  be 
enacted,  for  the  relief  of  insolvent  debtors,  except  so  far  as  the 
same  may  respect  persons  who  are,  or  may  be,  clearly  within 
the  purview  of  this  act."  So,  in  the  act  to  regulate  the  collec- 
.  tion  of  duties,  &c.  passed  the  2d  of  March,  1799,  the  insolvent 
laws  are  recognized,  and  a  preference  given,  in  the  distribution 
of  the  assets,  to  the  debts  of  the  United  States,  (a)  This  is  a 
legislative  sense  of  the  meaning  of  the  constitution.  Has  there 
not  been,  also,  after  the  lapse  of  thirty  years,  a  practical  con- 
struction given  to  that  instrument?  It  was  in  Golding  v. 
Prince,  decided  in  the  Circuit  Court  of  the  United  States  for 
the  district  of  Pcniisyhaniay  in  April,  1814,  (5  HaWs  Law 
Journal,  502.)  by  Washington,  J.,  that  we  first  hear  a  judicial 
doubt  suggested,  as  to  the  constitutionality  of  the  state  insol- 
vent laws.  That  was  an  action  on  a  bill  of  exchange  dated 
the  10th  of  May,  1811,  drawn  by  the  defendant,  in  St.  Bar- 
tholomew^s,  on  himself,  at  Philadelphia,  at  90  days'  sight,  and 
the  defendant  pleaded  his  discharge  under  the  insolvent  law 
of  Pennsylvania,  passed  the  13th  of  May,  1812.  Judge 
Washington  admits  the  distinction  between  laws  retrospective, 
and  prospective.  "  It  may  be  proper,"  he  says,  "  to  premise, 
that  a  law  may  be  unconstitutional,  and,  of  course,  void,  in  re- 
lation to  particular  cases,  and  yet  valid,  to  all  intents  and  pur- 
poses, in  its  application  to  other  cases,  within  the  scope  of  its 
provisions,  but  varying  from  the  former  in  particular  circum- 
stances. Then,  as  a  law  prospective  in  its  operation,  under 
which  a  contract  afterwards  made  may  be  avoided  in  a  way 
[  *  239  ]  different  from  that  provided  by  the  parties,  *would  be  clearly 
constitutional,  because,  the  stipulations  of  the  parties  which 
are  inconsistent  with  such  a  law,  never  had  a  legal  existence, 
and,  of  course,  could  not  be  impaired  by  the  law.  But  if  the 
law  act  retrospectively,  as  to  other  contracts,  so  as  to  impait 
their  obligation,  the  law  is  invalid,  or,  in  milder  terms,  affords 
no  rule  o?  decision  in  these  latter  cases." 

In  Adams  v.  Storey,  decided  in  the  Circuit  Court  of  the 
United  States,  for  the  district  of  New-YorJc,  (1817,)  Livings 

(a)  ConmgB,  on  the  3d  of  Marckf  1803,  pftssed  '<  an  act  for  the  relief  of  in- 
lolvent  debtora  within  the  diBtrict  of  Colvmhia"  which  discharges  the  person 
of  the  debtor  from  imprisonment,  thoaj^h  his  afler-acauired  property,  except 
wearing  apparel,  and  bedding  for  his  family,  and  his  tools  of  trade,  is  lisble  tot 
the  payment  of  his  debts.    (7  Cong.  2  sess.  ch.  84.) 
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itan,  J.,  held,  that  the  act  of  April  3d,  1811,  was  an  insolvent  nlw-yokk, 
act,  not  a  bankrupt  law ;  that  if  it  were  a  bankrupt  law,  it  \^^l:J^^ 
could  not  be  void,  the  several  states  having  a  right  to  pass 
bankrupt  laws,  until  Congress  shall  exercise  its  power  of  es- 
tablishing a  uniform  system  of  bankruptcy ;  that  an  insolvent 
act  extending  to  past  as  well  as  future  debts,  is  not  a  law  im- 
pairing the  obligation  of  contracts,  within  the  meaning  of  the 
constitution  of  the  United  States ;  and  that  a  discharge  under 
the  insolvent  act  of  the  3d  of  April,  1811 ,  of  a  citizen  of  this 
state,  might  be  pleaded,  in  bar  to  an  action  brought  against  him 
by  a  citizen  of  Massachusetts,  for  a  debt  contracted  in  that 
state. 

In  the  case  of  the  Farmers'  fy  Mechanics'  Bank  v.  Smith, 
decided  in  the  Supreme  Court  of  Pennsylvania,  (1817,)  (6 
HalPs  L.  J.  547.)  it  was  held,  that  the  act  of  the  legislature 
of  that  state,  passed  March,  1812,  was  a  bankrupt  'act,  and 
not  an  infringement  of  the  constitution  of  the  United  States. 
Ch.  J.  Tilghman,  in  delivering  the  opinion  of  the  Court,  says, 
"I  think  that  the  constitution  has  received  a  practical  con- 
struction on  this  point,  although  I  know  that  the  weighty 
opinion  of  Judge  Washington  has  lately  been  pronounced  to 
the  contrary."  (Golding  v.  Prince,)  By  practical  construc- 
tion, he  observes,  that  he  did  not  mean  judicial  decision,  but 
practice  sanctioned  by  general  consent.  "  It  cannot  be  de- 
nied," he  says,  "  that,  taking  the  words  in  their  literal  and 
fullest  extent,  contracts  are  impaired  by  a  bankrupt  law.  But 
conventions  intended  to  regulate  the  conduct  of  nations,  are 
not  to  be  construed  as  articles  of  agreement  at  common  law." 
"  It  is  of  little  importance  to  the  public,  whether  a  tract  of 
land  belongs  to  A.  or  B.  In  deciding  their  titles,  strict  rules 
of  construction  may  *be  adhered  to,  though  sometimes  at  the  [  *  240  ] 
expense  of  justice ';  because,  certainty  of  title  is  thereby  pro- 
duced, and  individual  inconvenience  is  richly  compensated  by 
general  good.  But  when  multitudes  are  affected  by  the  con- 
struction of  an  instrument,  great  regard  should  be  paid  to  the 
spirit  and  intention.''  If  the  words  impairing  the  obligation 
of  contracts  are  to  be  understood  in  their  greatest  extent,  the 
consequences  are  alarming.  "  For  all  acts  respecting  divorce, 
all  acts  of  limitation,  all  acts  by  which  private  property  has 
been  taken  for  public  use,  or  for  the  use  of  chartered  compa- 
nies, for  roads,  canals,  &.c.  would  be  void,  because,  in  all  these 
cases,  contracts  are  impaired.  It  would  be  questionable,  too, 
whether  all  insolvent  laws,  discharging  the  persons  of  debtors 
from  imprisonment,  would  not  be  void." 

Will  this  Court,  then,  in  a  matter  of  so  much  doubt  and 
difficulty,  and  where  the  consequences  are  so  serious,  go  one 
step  beyond  the  case  before  the  Supreme  Court  of  the  United 
States,  and  apply  the  reasoning  adopted  by  Ch.  J.  Marshall  to 
the  present  case,  so  different  in  its  circumstances  ? 

191 


840  CASES  IN  THE  SUPREME  COURT 

KEW-YORK,  T.  A,  Emmet,  contra.  The  last  clause  in  the  opinion  of 
N^^  J-iiL'  ^^'  ^'  Marshall  is  wholly  irreconcilable  with  the  principle  on 
Matiixr  which  the  judgment  of  the  Court  was  founded.  The  legislature 
BuiH  ^^^  ^^  power  to  control  the  courts  of  justice  contrary  to  the 
constitution.  On  all  questions,  as  to  the  constitution  of  the 
United  States,  the  courts  of  law  must  decide,  and  control  the 
legislature  of  the  state.  In  Dash  v.  Van  KleecJc,  (7  Johns. 
Rep.  477.)  Kent,  Ch.  J.,  said,  that  the  act  of  the  legislature 
taking  away  a  vested  right,  was  absolutely  void.  The  idea 
thrown  out,  at  the  conclusion  of  the  opinion  of  the  Supreme 
Court  of  the  United  States,  is  utterly  at  variance  with  the 
whole  of  the  previous  reasoning  of  the  Chief  Justice.  It  has, 
however,  furnished  the  coun.sel  for  the  defendant  with  an  oc- 
casion for  raising  a  subtle  distinction.  But  will  this  Court 
Hsten  to  such  a  distinction,  or  to  the  suggestion  that  they  are  to 
go  no  further  in  compliance  with  the  decision  of  the  Supreme 
Court  of  the  United  States  than  they  can  possibly  help,  yield- 
ing only  a  reluctant  obedience  to  what  should  be  regarded  as  the 
law^  of  the  land  ?  Could  ths  legislature  pass  a  law  denying  to 
I  •  241  ]  the  plaintiff  any  execution,  necessary  *to  give  him  the  full  effect 
of  the  judgment  which  he  has  obtained  ?  If  the  judgment  is 
valid,  and  a  good  ground  of  action,  is  it  to  be  deprived  of  all 
the  attributes  of  a  valid  judgment,  and  of  all  the  remedies  by 
which  it  is  to  produce  any  fruits  ?  The  true  meaning  of  tlie 
observation  is,  that  the  remedy  may  be  varied  or  modified,  not 
that  it  can  be  taken  awa/  altogether. 

If  the  defendant  wishes  to  avail  himself  of  his  discharge, 
he  will  not  be  without  remedy,  for  he  may  have  a  writ  of  au- 
dita querela,  (4  Johns.  Rep.  191.  1  Bac.  Abr,  509.  Audita 
Qtierela  (E.)  )  If  the  creditor  brings  an  action  of  debt  on 
his  judgment,  he  will  be  entitled  to  a  ca.  sa.  as  well  as  a^.  fa. ; 
yet.  the  S.  C.  of  the  United  States  say  that  his  person  is  duly 
discharged  from  imprisonment.  It  is  true,  that  in  England, 
since  the  statute  of  32  Geo.  II.  c.  28.  s.  20.,  debt  cannot  be 
brought  on  a  judgment  where  the  defendant  has  been  dis- 
charged out  of  custody,  under  the  act  called  the  Lords^  Act. 
(1  Chitty  PI.  104.)  The  provision  of  the  constitution  of  the 
United  States  is  general,  and  extends  to  every  matter  arising 
ex  contractu ;  it  applies  to  judgments  as  well  as  to  bonds  or 
notes. 

The  Supreme  Court  do  not  take  notice  of  the  case  of  Blan- 
chard  v.  Russell,  and  this  silence  affords  a  strong  ground  to 
conclude,  that  they  did  not  consider  the  distinction  there  taken 
as  sound  ;  and  the  case  of  McNeil  v.  l^Millan,  decided  at 
the  same  term,  clearly  shows  that  they  did  not  mean  to  adopt 
that  distinction.  But  it  is  quite  useless  to  take  notice  of  the 
decisions  of  ^tate  courts  or  inferi(M'  tribunals,  since  the  judgment 
of  the  S.  C.  of  the  United  States  on  this  point,  must  be  re- 
garded as  the  paramount  law. 
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It  is  said  that  the  existing  law  forms  a  part  of  the  contract  NEW-YORit, 
between  the  parties.     But  a  contract  is  defined  to  be  a  bargain  vjjlij^fi^ 
or  agreement  between  two  or  more  persons  to  do^  or  not  to  do,      Hathbr 
some  lawful  act.  (1  Comyn  on  Cont  2.     Poth,   Oblig,  3,  4.)        ^J^^^ 
HoWy  then,  does  the  insolvent  idw  make  any  part  of  it  ? 

S,  Jonesy  Jan.  and  fVelb,  in  reply.  No  law  can  be  said  to 
impair  the  obligation  of  a  contract  which  was  not  in  existence 
at  the  time  the  law  was  passed.  This  is  a  contract  "^knade  be-  [  *  242  ] 
twcen  citizens  of  this  state,  subsequent  to  the  existence  of  the 
insolvent  law,  and  must  be  deemed  to  have  been  made  in  ref- 
erence to  that  law.  Ch.  J.  Parker ^  in  Blanchard  v.  Russell^ 
states  the  true  principle  on  this  subject.  Every  contract  is 
'raide  in  reference  to  the  existing  laws  of  the  state  of  which  the 
contracting  parties  are  citizens,  and  who  are  understood  as 
tacitly  consenting,  that  their  contract  shall  be  construed  and 
governed  by  the  existing  laws  of  their  country,  (a)  On  this 
principle  rest  all  those  decisions  which  have  been  made  in  our 
courts,  according  to  the  lex  loci  contractus,  (1  Johns.  Cos,  139. 
2  Jjhns.  Rp.  198.  235.  3  Johns.  Rep.  268.  1  Caines's  Rtp. 
402.  3  Gaines's  Rep.  154.  7  Johns.  Rep.  117.  8  Johns.  Rep. 
189.  11  Johm.  Rep.  144.  12  Johns.  Rep.  142.  U  Johns. 
Rep.  338.)  The  law  of  every  state  where  a  contract  is  made, 
does  enter  into  and  make  part  of  the  contract.  All  implied 
or  qnasi  contracts  owe  their  existence  and  force  to  the  law. 
So  in  contracts  depending  on  commercial  usage^  which  is  part 
of  the  common  law,  the  usage  or  law  makes  part  of  the  con- 
tract. The  law,  in  a  thousand  instances  which  might  be  men- 
tioned, does  interfere,  and  aids,  modifies,  or  regulates,  the 
contracts  of  parties. 

The  cessio  bonoruMy  as  to  its  operation  and  effect,  varies,  in 
different  countries,  according  to  the  policy  of  each  ;  and  it  is 
respected  in  other  countries,  according  to  the  principle  of  the 
lex  loci  contractus. 

The  case  of  Stur^es  v.  Crovminshield  arose  under  the  in- 
solvent law  of  April  3,  1811,  passed  subsequently  to  the  con- 
tract ;  but  in  fact,  the  law  of  1811  was  merely  a  new  modifi- 
cation of  the  former,  or  three  fourth  act,  and  was  part  of 
a  system  of  laws  on  this  subject,  coeval  with  the  exist- 
ence of  this  state.  The  case  now  before  the  Court,  arises 
under  the  act  of  April  12,  1813,  and  the  contract  and  dis- 
charge are  subsequent  to  the  passing  of  the  act.  This  act  is 
no  more  than  a  revision  or  re-enactment  of  the  old  law.  The 
Court  will  not  hesitate  to  adopt  the  distinction  *which  has  been  [  *  243  ] 
stated,  if  it  is  well  founded,  so  as  to  take  this  case  out  of  the 
principle  of  the  one  decided  by  the  S.  C.  of  the  United  States. 

(a)  Vide  CaitMtqua  v.  Fanning,  (3  Joktu.  Ck.  Rep.  596.)  where  Chancellor  JKnrt 
adopts  the  principle,  that  every  subject  is  to  be  deemed  a  party  to  the  laws  of 
his  own  government.  {Touting  v.  Hubbardf  3  Bos.  4^  JPi(^5291.  Cemsayr. 
Gray,  10  East,  536.) 
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NEW-YORK,  The  judgment  of  that  Court,  so  far  as  it  is  to  be  obeyed  as  an 
*JjijJ]JJ^  authoritative  adjudication,  must  be  confined  to  the  actual  fects 
of  the  case  before  the  Court.  The  general  observations  of  the 
judges,  further  than  the  facts  of  the  case  rendered  them  neces- 
sary, are  to  be  regarded  as  mere  obiter  dicta.  This  Court  has 
never  allowed  it  to  be  drawn  into  question,  whether  the  insol- 
vent laws  were  constitutional  or  not.  Will  it  be  said  that  a 
state  can  pass  no  law  to  restrain  or  abridge  the  unlimited 
power  of  its  citizens  to  contract  as  they  please  ?  Can  a  state 
pass  no  law  against  banking,  no  statute  of  limitations,  nor 
against  tuury  1  Is  not  a  contract  to  pay  ten  or  twenty  per  cent. 
interest,  as  much  a  contract,  as  a  pfomise  to  pay  the  principal  1 
Has  the  state  legislature  no  power  to  regulate  the  rate  of  in-  . 
terest  ?  But  does  not  a  law  against  usury,  by  which  contracts 
for  a  greater  rate  of  interest  than  seven  per  cent,  are  made 
void,  impair  the  obligation  of  a  contract? 

The  truth  is,  that  the  constitution  of  the  United  States,  in 
declaring,  that  no  state  should  "  pass  any  bill  of  attainder,  ex 
post  facto  law,  or  law  impairing  the  obligation  of  contracts," 
merely  intended  to  prevent  the  states  from  doing  acts  of  pal- 
pable injustice,  as  to  destroy  or  impair  an  existing  and  lawfu 
contract,  or  to  take  away  a  vested  right.  It  never  meant  to 
interfere  with  the  power  of  the  states  to  pass  such  prospective 
laws  as  they  might  deem  necessary  to  promote  the  general 
good  of  their  citizens.  Did  the  framers  of  the  constitution 
mean  to  subvert  or  annul  that  system  of  laws  relative  to  insol- 
vent debtors  in  this  state,  which  had,  from  its  first  origin  as  a 
political  state,  been  incorporated  into  its  laws  ?  If  such  had 
been  known  to  be  the  intention  of  the  framers  of  that  instru- 
ment, at  the  time,  it  is  certain,  that  that  clause,  at  least,  of 
the  constitution  would  never  have  been  adopted  by  the  people 
of  this  state. 

Chief  Justice  Marshall  seems  to  doubt,  whether  the  powei 
given  to  Congress  to  pass  a  bankrupt  law,  confers  on  them  the 
power  to  pass  insolvent  laws.  If  it  be  so,  then,  neither  the 
constitution,  nor  Congress,  can  interfere  in  cases  of  insolvency 

[  •  244  ]  If  the  states  have  the  power  to  pass  insolvent  *laws,  they  have 
the  power  to  discharge  the  after-acquired  property,  as  well  as 
the  person  of  the  debtor.  If  it  had  been  intended  by  the  con- 
stitution to  destroy  the  whole  system  of  state  insolvent  laws, 
the  power  to  pass  such  laws  would  have  been  expressly  given 
to  Congress.     An  insolvent  act,  or  Lords^  act,  (a)  or  a  cessio 

(a)  The  statute  of  32  Geo.  2.  ch.  28.  called  the  Tj>rdM'  ad,  discharged  a  pris- 
oner in  execution,  whose  debt  did  not  exceed  100  pounds,  which  sum  was,  af- 
terwards, bjr  33  Oeo.  3.  ch.  5.  increased  to  300  pounds,  and  made  perpetual. 
Like  the  eettw  homorumf  it  discharges  the  person  only  of  the  dehtor  from  im- 
prisonment, and  future  arrest ;  the  debt  is  not  discharged,  and  the  creditor  is 
entitled  to  have  execution  against  any  property  the  debtor  may,  aAerwards,  ac- 
quire. The  provisions  of  this  act  have  been  incorporated  into  our  met  for  Us 
Tfiitf  of  dmara  with  rtspeef  to  the  imprimmment  of  tkdr  parwns.  (36  9tm,  eh.- 
81.    IJV.  A.  L.34d.) 
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bonorum^  never  was  considered,  in  any  country,  as  impairing  NEW-york 
the  obligation  of  contracts,  or  as  taking  away  vested  rights.  ^..^JSI^iJ^i^ 
If  it  did  destroy  vested  rights,  the  law  would  be  void,  on  gen- 
eral principles,  and  it  was  not  requisite  for  any  formal  declara* 
tion  to  be  inserted  in  the  constitution. 

The  principle  of  the  cessio  bonorumj  (a)  or  insolvent  act,  *i8  [  ♦  245  ] 
consonant  to  the  principles  of  justice  and  sound .  policy.  It 
does  not  violate  contracts.  All  bankrupt  laws  rest  on  tlie  same 
principle.  If  an  insolvent  act  or  bankrupt  law  is  immoral 
or  unjust,  or  violates  contracts,  oh  what  better  foundation  rests 
the  power  of  Congress  to  pass  a  bankrupt  law  ?  Would  it  be 
wise  or  politic,  in  this  age  of  commerce,  in  a  highly  commercial 
country,  to  subject  the  future  acquisitions  of  an  honest,  but 
unfortunate  debtor,  who  has  fairly  surrendered  all  his  property 
to  his  creditors,  to  the  payment  of  those  debts  ?  Will  not 
such  a  principle  paralize  the  exertions  of  a  debtor,  struggling  to 
support  his  fiimily,  and,  if  possible,  to  retrieve  his  fortune  ? 
WiU  it  not  take  away  every  stimulus  to  activity  and  enterprise, 
sink  him  into  despair,  and  render  him  an  idle  and  useless 
member  of  society?     Does  it  not  hold   forth   the  strongest 

(n)  The  cessio  hanorum  of  the  Roman  law,  was  first  introduced  into  Italy  by 
JmUus  CtBsar,  and  was,  aflerwards,  modified  by  the  emperors,  who  extended  it 
to  the  provinces.  It  mitigated  the  extreme  severity  of  the  ancient  law,  {Bjfnk. 
Obs.  Jur.  Rom.  lib.  1.  c.  1.  ^ul.  Gell.  20.  s.  1.  Bouch.  Comment,  sur  la  lot,  dea 
XI [.  Tables j)  by  releasing  the  debtor  who  delivered  up  all  his  estate  to  liiscred- 
itors,  from  the  most  degrading  servitude.  Though  regarded  as  the  sad  and 
miserable  refuge  (jUbile  et  miserabile  auxilium)  of  me  unfortunate,  still  it  was  a 
benefit  or  favor  which  the  law  allowed  only  to  the  honest  and  bona  Jidt  debtor  j 
those  who  had  secretly  and  fraudulently  assigned  their  property,  who  had  dissi- 
pated their  fortunes  in  luxurious  living,  or  wasted  their  substance  by  thought- 
less extravagance,  or  had  contracted  debts  with  a  view  to  a  cession,  were  denied 
the  benefit  of  it.  The  debtor  was  bound  to  make  a  full  surrender  of  all  his  es- 
tate, real  and  personal,  excepting  only  his  wearing  apparel ;  and  a  certain  num- 
ber of  days  were  allowed,  in  order  to  ascertain  whether  any  part  of  his  property 
had  been  secreted. 

The  cession  did  not  transfer  the  absolute  property  to  the  creditor,  but  merely 
the  right  of  converting,  by  a  public  sale,  the  estate  of  Uie  debtor,  under  the  di- 
rection of  the  pTfBtor,  into  money,  and  applying  it  toi^ards  the  paytnent  of 
the  debts.  It  did  not  operate  as  a  satisfaction  of  we  debts,  or  extinguish  their 
obligation.  It  merely  exempted  the  person  of  tlie  debtor  from  imprisonment, 
and  firom  arrest  or  execution.  If,  aner  his  release  from  prison,  or  bondage, 
the  debtor  acquired  property,  it  was  liable  to  his  creditors,  until  they  were  fully 
paid.  But  if  this  after-acquired  property  was  moderate^  (modieumy)  or  no  more 
than  was  sufficient  for  his  maintenance,  according  to  his  character  and  station 
in  li^,  it  could  not  be  again  aold  by'  his  creditors,  but  might  be  retained.  A 
cessio  bonorum  was  not  allowed,  in  regard  to  debts  due  to  the  jEsc,  or  public 
treasury,  nor  for  fines  and  penalties,  imposed  for  public  offences;  nor  did  it 
extend  to  the  sureties  of  the  debtor.  (Dig.  lib,  42.  tU.  3.  De  eessione  bonorum, 
CodCf  lib.  7.  tit.  7L  Qui  bonis  cedere  possunt.  Voet  at  Pond,  h,  t  Perezhts  ad 
Cod.k.t.  Htinee.  adPand.k.t,  Parj  6. «.  248, 249, 250.  ^  Pond.  inst.  in  Mm. 
Ord.  Dig.  jHtr  Pothier,  174.  B.  42.  tit.  3.) 

The  cessio  bonorum  was  introduced  into  all  those  countries  of  Europe,  which 
adopted  the  civil  law  as  the  basis  of  their  jurisprudence,  and  now,  with  veiy 
little  variation,  forms  opart  of  their  respective  codes.  (Ileinee.  EUm,  Jur. 
Germ.  Ub.  2.  t.  13.  s,  THVt.  387.  B^.  (truest.  Jur.  Priv.  lib.  2.  ch.  12.  Coae 
Mapeleon,  1268, 1269,  1270.  Jfouv.  Ferriere  Diet.  De  Drmt,  ^.  par.  D'Agtar. 
Ersk.  Inst,  of  L.  of  Scotland,  487,  488.  B.  4.  tU.  3.  s.  12,  13.  7.  In  some  of  the 
states  or  provinces  of  Germany,  insolvent  debtors  are  not  allowed  the  benefit  of 
the  tessio  bonorum  ;  but  are  detained  in  prison,  at  the  pleasure  of  their  cteditors, 
and  depend  on  occasional  charity  for  support 
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NEW-YORK,  temptation  to  the  practice  of  fraud,  and  of  every  shift  and 

.^^^^l^J^i^  contrivance,  which  ingenuity  can  invent,  to  cover  his  future 

IUtuu      acquisitions  from  the  grasp  of  those  creditors,  for  whose  benefit 

Bush        ^^  debtor  has  once  stripped  himself  of  all  his  property  ?     In* 

deed,  it  might  be  fiurly  questioned,  whether  it  would  not  be 

better  to  leave  the  debtor  entirely  to  the  mercy  of  his  creditors, 

[  *  346 1      *than  to  exempt  the  per^bn  only  from  imprisonment,  but  leave 

all  his  future  acquisitions  to  be  seized  by  his  creditors. 

The  writ  of  audita  querela  is  never  resorted  to,  except  in 
very  particular  cases,  and  that  remedy  has  become  almost  ob- 
solete. Relief,  by  motion,  has  been  substituted  as  a  more 
cheiq),  expeditious,  and  liberal  remedy. 

Emmet.     The  cessio  banormn  of  the  Roman  law,  and  the 
English  insolvent  acts,  discharged  only  the  person  of  the 
debtor.     England,  under  a  bankrupt  law,  and  tnis  species  of 
*  insolvent  law,  has  risen  to  the  highest  degree  of  commercial 

prosperity ;  and  the  framers  of  the  constitution  must  be  sup- 
posed to  have  had  the  laws  and  policy  of  that  country  in  view 
when  they  declared,  that  Congress  should  have  the  power  to 
pass  a  bankrupt  law,  and  that  no  state  should  discharge  a 
debtor  from  the  obligation  of  his  contract. 

The  law  does  not  make  or  supply  the  contract  of  the  parties. 
It  merely  supplies  the  evidence,  or  furnishes  the  remedy.  We 
resort  to  the  lex  loci  contractus,  not  to  make  a  contract,  but  to 
find  evidence  to  show  what  it  is.  Usage  of  trade,  or  of  the 
rate  of  interest  of  the  country,  are  introduced  in  evidence, 
merely  to  show  the  intention  of  tlie  parties.  When  that  is 
ascertained,  it  must  prevail. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  A 
motion  has  been  made  in  this  case  to  set  aside  the  execution, 
on  the  ground,  that,  since  the  rendition  of  the  judgment,  the 
defendant  has  been  duly  and  regularly  discharged,  under  the 
insolvent  act  of  this  state,  passed  the  12th  of  jipril,  1813. 
(1  N.  R.  L.  460.  2R.  &  16.)  It  appears  that  the  contract 
on  which  the  judgment  was  founded  was  entered  into  in  March, 
1816  ;  and  that  the  discharge  of  the  defendant  under  the  in- 
solvent act,  was  granted  on  the  16th  of  August,  1817.  It 
fiirther  appears,  that  the  parties  were  both  citizens  of  this  state, 
resident  therein  when  the  original  contract  was  made,  on 
which  the  judgment  was  rendered,  and  have  ever  since  c<m- 
tinned  to  be- resident  within  the  state. 

Were  it  not  for  the  decisions  pronounced  in  the  Supreme 
Court  of  the  United  States,  at  the  last  term,  we  should  not 
I  *  247  ]  hesitate,  for  a  moment,  in  ordering  the  execution  in  this  *cause 
to  be  set  aside,  as  irregularly  and  illegally  issued ;  and  nothing 
but  the  cminderfttion,  that  that  Court  has  a  paramount  and 
controlling  jurisdiction  in  cases  involving  a  construction  of  the 
constitution  of  the  United  Statee^  has  induced  this  Court  to 
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C^rmit  the  question,  as  to  the  constitutionality  of  the  insolvent  NEW-YOftK 
w,  to  be  argued.     It  cannot  be  doubted,  that  if  the  poiht  vJIiil!^i!!l/ 
which  the  present  motion  involves,  could  be  thrown  into  the      Mathxr 
form  of  pleading,  so  that  a  record  could  be  made  up,  if  this       g^* 
Court  should  pronounce  a  judgment  adverse  to  the  claim  or 
title  set  up  by  the  plaintiff  under  the  constitution,  a  writ  of 
error  might  be  brought  and  ultimately  carried  to  the  Supreme 
Court  of  the   Untied  States.     If,  then,  that  Court  has  pro- 
nounced judgment  on  the  precise  point  arising  in  this  case, 
though  we  have  the  power  of  disregarding  it,  cur  duty  to  the 
suitors  in  this  Court,  and  the  respect  which  we  feel  and  owe 
to  the  Court  qf  the  last  resort,  must  induce  us,  whatever  may 
be  our  individual  opinions,  to  surrender  them  up,  and  yield 
that  obedience  which  the  constitution  and  laws  of  the  United 
States  exact  of  us. 

In  the  principal  case  of  Sturges  v.  Crovniinshield,  {a\  the 
contract  was  entered  into  prior  to  the  act  of  the  3d  of  April, 
181 1  ;  and  the  defendant  set  up  in  bar  of  the  suit,  a  discharge 
from  his  debts  under  that  act ;  and  it  is  not  to  be  denied,  that 
the  act  of  1811  made  important  changes  in  the  insolvent 
system  of  this  state.  It  authorized  a  discharge,  on  the  petition 
of  the  debtor  only ;  whereas,  before  that  period,  the  concur- 
rence of  three  fourths  in  value  of  the  creditors,  was  required, 
to  give  to  an  insolvent  a  discharge  from  his  debts ;  and  the  act 
of  the  12th  of  April,  1813,  requires  two  thirds  in  value  of 
the  creditors  to  join  in  a  petition  with  the  insolvent. 

The  Supreme  Court  of  the  United  States  held  the  discharge 
to  be  void ;  and,  so  frir  as  it  attempted  to  discharge  the  defend- 
ant from  the  debt,  that  the  act  of  1811  was  contrary  to  that 
part  of  the  10th  section  of  the  first  article  of  the  constitution, 
which  prohibits  a  state  from  passing  any  law  impairinsr  the  oh- 
ligation  of  contracts.  The  case  of  McNeil  v.  d/fMillan,  (b) 
was  subsequently  decided.  In  that  case,  both  the  parties  re- 
sided in  South  Carolina,  and  the  debt  demanded  was  contracted 
in  that  state.  ^M^Millan  removed  into  the  state- of  Louisiana,  [  •  248  ] 
where  he  was  discharged  on  a  cessio  bonorum,  as  well  his  per- 
son as  his  property,  from  all  debts  then  existing,  due  or  owing 
by  him.  The  Court  held,  that  this  case  was  not  distinguishable 
in  principle  from  the  preceding  one ;  and  that  the  circumstance 
that  the  state  law  under  which  the  debt  was  attempted  to  be 
discharged,  was  passed  before  the  debt  was  contracted,  made 
no  difference  in  the  application  of  the  principle. 

We  are  decidedly  of  opinion,  that  neither  of  these  cases 
decide  tlie  question  presented  in  this  case,  and  that  there  is  a 
material  and  manifest  distinction  between  them.  In  the  leading 
case,  the  Court  cautiously  declare,  **  that  their  opinion  is  con- 
fined to  the  case  actually  under  consideration."  This  is  in- 
telligible language ;  and  it  was  meant,  we  presume,  to  admonish 

(a)  4  WkMUnCt  R.  122.  (i)  4  Wkeaton't  R.  209. 
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NEW-TORK,  state  courts,  that,  notwithstanding  the  train  of  reasoning  adopted 
M*y»  WW-  jjj  announcing  the  decision  of  that  Court,  the  Court  itself  did 
not  mean  to  express  an  opinion  upon  cases  differently  circum- 
stanced. Another  qualification  of  the  opinion  is  not  quite  so 
obvious,  that  ^'  it  is  confined  to  a  case  in  which  a  creditor  sues 
in  a  court,  the  proceedings  of  which  the  legislature  whose  act 
is  pleaded  had  not  a  right  to  control."  It  cannot  be  conceded, 
that  the  legislative  power  can  control  the  judgment  of  a  court 
upon  a  question  involving  a  construction  of  the  constitution  ; 
but,  most  probably,  the  observation  had  reference  to  tiie  form 
and  mode  of  proceeding.  It  is,  however,  unnecessary  to  pur- 
sue the  inquiry,  as  the  legislature  have  not  interposed  in 
any  way. 

It  has  been  contended,  very  earnestly,  that  it  necessarily 
results  from  the  two  cases  adjudged  in  the  Supreme  Court  of 
the  United  States,  that  an  insolvent  or  bankrupt  law  of  the 
state  would  be  a  violation  of  the  constitution,  as  impairing 
the  obligation  of  contracts,  if  such  law  discharged  the  debtor 
absolutely  from  his  debts,  notwithstanding  both  debtor  and 
creditor  were  citizens  of  the  state  whose  legislature  passed  such 
law ;  and  notwithstanding  the  contract  was  made  after  the 
enactment  of  the  insolvent  or  bankrupt  law,  and  was  to  be 
performed  within  the  state. 

Having  already  observed,  that  we  bow  to  the  supremacy  of 
the  Supreme  Court  of  the  United  States ;  and  feeling  a  *dis- 
position  to  give  a  full  and  fair  effect  to  their  decision  on  this 
question,  so  far,  and  so  far  only,  as  we  perceive  they  have 
actually  decided ;  it  would  be  unfit  and  irregular  to  analyze  the 
reasoning  and  illustrations  of  that  Court,  in  the  opinion  de- 
livered, any  further  than  to  show  that  the  point  now  presented 
was  not  intended  to  be  decided. 

The  Court,  very  correctly,  define  a  contract  to  be,  "  an 
agreement  in  which  a  party  undertakes  to  do,  or  not  to  do,  a 
particular  thing ;  the  law  binds  him  to  perform  his  undertak- 
ing, and  this  is,  of  course,  the  obligation  of  his  contract." 

But  if  a  law,  of  binding  force  and  influence  upon  the  con- 
tracting parties,  as  citizens  of  the  same  state,  co-exists  with 
the  contract,  which  provides,  that  if  the  party,  "  who  under- 
takes to  do,  or  not  to  do,  a  particular  thing,"  shall,  by  misfor- 
tune, become  utterly  unable  to  perform  his  undertaking,  and 
that  if  he  shall,  in  a  certain  manner  prescribed,  make  a  fair 
and  honest  cession  of  all  his  estate,  for  the  benefit  of  all  his 
creditors,  that  then  he  shall  be  absolutely  absolved  from  ail  his 
debts, — ^is  not  the  agreement  by  which  he  undertook  to  do,  or 
not  to  do,  a  particular  thing,  qualified  by  such  a  law ;  and  is 
there  not  an  implied  condition,  that  the  party  shall  be  absolved 
from  its  performance,  if  the  event  takes  place  which  the  existing 
law  declares  shall  dispense  with  the  performance  of  the  contract 
according  to  the  letter  ? 

We  think  this  question  must  be  answered  in  the  afBrma* 
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tive ;  and  then  it  necessarily  results,  that  such  an  insolvent  or  NEW- York 

bankrupt  law,  in  force  when  the  contract  was  made,  does  not,  ^J^^j^}^ 

in  the  sense  or  meaning  of  the  constitutional  provision,  impair 

the  obligation  of  such  contract.     On  this  point,  the  Supreme 

Judicial  Court  of  Massachusetts  have  unanimously  expressed 

an  opinion  wliich  commands  our  full  assent.     In  the  case  of 

Blanchard  v.  Russell,  (13  Mass.  Rep,   16.)  they  say,  "a  law 

which  is  in  force  when  a  contract  is  made,  cannot  be  said  to 

have  that  effect ;  (of  impairing  the  obligation  of  contracts ;) 

for  the  contract,  being  made  under  the  law,  is  presumed  to  be 

made  with  reference  to  it,  and  the  parties  are  legally  conusant 

of  it  at  the  time.     The  contract  in  such  case  is  not  impaired 

by  tlie  law,  for  the  law  is  a  part  of  the  contract." 

*It  is  believed,  that  this  position  is  universally  recognized  in  [  *  250  ] 
courts  of  justice.  Huberus^  (vol.  2.  b.  1.  tit.  3.)  in  a  very 
learned  disquisition  on  the  effect  of  the  lex  loci  contractus,  lays 
down  the  proposition  that,  "by  the  courtesy  of  nations,  what- 
ever laws  are  carried  into  execution  within  the  limits  of  any 
government,  are  considered  as  having  the  same  effect  every 
where,  so  far  as  they  do  not  occasion  a  prejudice  to  the  rights  of 
other  governments  or  their  citizens."  In  the  case  of  Talley' 
rand  v.  Boulangcr,  (3  Ves.  jun.  449.)  Lord  Chancellor  Thur- 
low  observed,  that  it  would  be  contrary  to  all  the  principles 
which  guide  the  courts  of  one  country,  in  deciding  upon  con- 
tracts made  in  another,  to  give  a  greater  effect  to  the  contract 
than  it  would  have  by  the  laws  of  the  country  where  it  took  place. 
In  the  case  of  Melan  v.  The  Duke  De  Fitzjames,  (1  Bos.  fy  Pul. 
133.)  on  a  motion  to  discharge  the  defendant  on  common  bail, 
it  appeared  that  the  contract  was  entered  into  in  JFVawce, 
and,  although  it  purported  to  be  a  personal  engagement  to  pay  a 
sum  of  money,  it  was  shown  that  by  the  laws  of  France,  the 
defendant  could  not  be  arrested  or  imprisoned  on  such  a  con- 
tract ;  and  the  Court  discharged  the  defendant,  on  his  enter- 
ing a  common  appeartmce.  Chief  Justice  Ei/re  held,  that 
when  the  ground  of  the  debt  is  a  transaction  in  a  foreign  coun- 
try, it  does  not  originate  in  the  laws  of  England,  but  in  the 
law  of  that  country  which  created  the  obligation  ;  and  he  said 
he  could  not  conceive,  that  what  is  no  personal  obligation  in  the 
country  in  which  it  arises,  can  ever  be  raised  into  a  personal 
obligation  by  the  laws  of  another.  RooJce,  Justice,  observed, 
if  the  law  of  France  has  said  that  the  person  shall  not  be  liable 
on  such  a  contract,  it  is  the  same  as  if  the  law  of  France  had 
been  expressly  inserted  in  the  contract;  if  (he  says)  it  had 
been  specially  asreed  between  the  parties  not  to  consider  the 
Duke^s  person  tiable,  and  under  those  circuTnstances  he  had 
come  over  here,  there  would  have  been  no  difference  between  us ; 
for  if  it  were  agreed  there  that  the  person  should  not  be  liable,  it 
would  not  be  liable  here.  Heath,  Justice,  differed  from  the 
other  judges,  considering  the  contract  a  personal  one,  and  that 
the  remedy  must  be  pursued  according  to  the  law  of  the  coun- 
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SEW-YORK,  try  where  the  parties  reside.  He  ccmcurred  in  the  genera] 
^7»  >8^9-  principle,  that  in  ^construing  contracts,  the  taws  of  the  country 
in  which  they  were  made  must  govern,  for  (he  says)  ali  con- 
tracts have  a  reference  to  such  laws.  It  appears  to  us,  that 
this  reasoning  is  conchisive  upon  the  point  before  us.  It  can- 
not be  controverted,  that  the  parties  to  a  contract  are  to  be 
deemed  acquainted  with  the  laws  of  that  state  of  which  they 
are  citizens,  and  in  which  they  are  contracting.  They  musi 
be  deemed  conusant  of  those  bws  which  regulate,  control,  oi 
afiect  their  contracts ;  and  in  construing  a  contract  for  the  pay- 
ment of  money,  thus  entered  into,  it  must  be  understood  in 
reference  to  any  existing  law  which  bears  upon  it,  and  may 
modify  or  control  it.  It  is  the  same,  then,  in  effect,  as  if  the  in- 
solvent act  €^  April,  1813,  had  been  expressly  inserted  in  the 
contract,  on  which  the  judgment  in  this  case  was  rendered ; 
and  the  substance  of  the  agreement  between  the  parties  is,  that 
tlie  contract  shall  be  Uterally  fulfilled,  unless  the  defendant  be- 
comes an  insohrent  debtor,  within  the  meaning  of  the  act  of 
1813,  and  is  duly  discharged  fi^om  his  debts.  Would  the  obli- 
gation of  the  contract  be  impaired,  if  the  insolvent  act  of  1813 
had  been  actually  embodied  into  the  contract?  Would  the 
objection  to  the  constitutionality  of  that  act  be  listened  to 
in  any  court  of  justice,  where  the  party  to  whom  the  undertak- 
ing was  made  had  received  it,  and  contracted  upon  that 
condition  ?     We  apprehend  not. 

The  opinion  of  the  Supreme  Court  farther  states,  "  that  it  is 
not  true  that  the  parties  have  in  view  only  the  property  in 
possession  when  the  contract  is  formed,  or  that  its  obliga 
tion  does  not  extend  to  future  acquisitions :  industry,  talents, 
and  integrity,  constitute  a  fund  which  is  as  confidently 
trusted  to  as  property  itself;  future  acquisitions  are,  therefore, 
liable  for  contracts,  and  to  release  them  from  this  liability  im 
pairs  their  obligation.'*  These  observations  are  exclusively 
applicable  to  the  case  then  under  considcnition,  in  which  the 
law  was  posterior  to  the  contract  under  which  the  defendant 
set  up,  as  a  bar  to  the  suit,  his  discharge.  But,  with  all  defer- 
ence, they  would  not  be  correct,  if  applied  to  the  present  cahe ; 
for  if  the  parties  contract  in  reference  to  the  existing  law  s  of 
the  state,  they  have  not  in  view  future  acquisitions,  if  an  in- 

[  ♦  252  ]  solvency  *occur8,  and  the  debtor  complies  with  the  requisitions 
of  the  law,  and  is  discharged  under  it  from  all  his  debts.  How 
could  the  creditor,  under  such  circumstances,  have  in  view 
after-acquired  property,  when  the  law  admonished  him  that 
such  property  would  be  intangible  for  debts  contracted  before 
the  discharge  ?  With  respect  to  the  industry,  talents,  and  integri- 
ty, which  are  supposed  to  constitute  a  fund,  wliich  is  as  confi- 
dently trusted  to  as  property  itself;  if  tlie  debtor  had  an  idea, 
that,  afler  being  irretrievably  ruined,  and  borne  down,  by  the 
magnitude  and  weight  of  his  debts,  his  future  acquisitions  would 
be  liable  to  be  seized  upon,  as  soon  as  they  were  gotten,  it  is 
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vei/  easy  to  conceive  that  erery  incentive  to  industry  would  New-yorr, 
be  utterly  extinguished,  and  further  acquisitions  would  be  of  v,^l2^1;J!!ii^ 
little  or  no  value. 

The  Supreme  Court  of  the  United  States ,  to  leave  no  doubt 
that  they  had  not  in  view  a  case  like  the  present,  observe: 
"  Although  the  states  may,  until  that  power  shall  be  exercised 
by  Congress,  pass  laws  concerning  bankrupts,  yet  they  cannot, 
constitutionally,  introduce  into  such  laws  a  clause  which  dis- 
charges the  obligations  a  bankrupt  has  entered  into:"  thus 
plainly  indicating,  that  a  bankrupt  law,  which  a  state  may  pass, 
must,  to  have  the  effect  of  discharging  the  obligations  of  debtors, 
he  prospective,  not  retrospective. 

The  opinion  distinguishes  between  a  case  impairing  the 
obligation  of  a  contract,  and  operating  directly  upon  it,  and  a 
law  aifecting  or  modifying  the  remedy  upon  the  contract ;  the 
latter  is  admitted  to  be  under  the  control  of  the  legislative 
power  of  a  state  ;  and,  although  we  may  not  feel  the  full 
force  of  the  distinction,  it  does  not  become  us  to  analyze  the 
opinion,  or  to  reason  upon  it,  any  further  than  to  observe,  that 
the  remedy  is  essential,  ih  many  cases,  to  the  contract ;  and 
to  modify  it,  so  as  to  frustrate  the  contract,  or  render  it 
less  valuable,  would  have  the  indirect  effect  to  impair  its  ob- 
ligation. 

In  many  of  the  states,  real  property  cannot  be  sold  on  exe- 
cution ;  and  when  there  is  a  failure  of  personal  property 
to  satisfy  the  creditor,  in  some  of  the  states,  the  real  property 
of  the  debtor  must  either  be  left  untouched,  or  be  taken  at  the 
appraisal  of  indifferent  men ;  and  in  some  one  or  more  of  the 
states,  real  property  is  extended,  and  the  •creditor  is  to  be  satis-  [  •  253  J 
fied  out  of  the  rents  and  profits.  It  is  not  supposed  that  the 
Court  meant  to  say  that  these  laws  were  unconstitutional.  It 
is  true,  that  they  relate  to  the  remedy  which  a  creditor  may 
use  to  enforce  the  payment  of  his  debt ;  and  if  the  law  existed 
when  the  contract  was  made,  the  creditor  could  not  complain, 
for  he  contracted  with  reference  to  the  law, and  knew,  or  ought 
to  have  known,  that  the  real  property  of  his  debtor  could  not 
be  sold ;  but  if  a  law  were  to  be  passed  posterior  to  the  con- 
tract, either  withdrawing  the  debtor's  real  property  from  a  liabili- 
ty to  satisfy  his  creditor,  or  obliging  him  to  go  unpaid,  unless 
he  would  accept  land  not  contracted  to  be  taken,  instead  of 
money  which  was  stipulated  to  be  paid,  the  creditor  might 
complain,  with  some  justice,  perhaps,  that  his  contract  was 
impaired. 

Many  cases  might  be  put,  in  which  the  lex  loci  becomes,  im- 
pliedly, part  and  parcel  of  the  res  gesta.  If  a  sum  of  money 
IS  stipulated  to  be  paid  on  a  day  certain,  and  the  contract  is 
silent  as  to  interest,  the  law  attaches  on  the  contract,  and  de- 
clares interest  shall  be  paid  thereafler ;  for  this  the  parties  have 
tacitly  made  part  of  the  contract.  So,  also,  in  all  cases  of  im- 
plied promises,  the  law  raises  them,  and  the  parties  have  virtu- 
VoL.  XVI.  26  201  j^ 
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nEW-YORK,  ally,  though   not  actually,  so  contracted;  as   in   actions  for 
^*Jji;J^^  money  had  and  received,  or  goods  sold,  when  there  had  been 
Hathkr      no  express  convention  of  the  parties, 
g^-  In  the  case  of  MMillan  v.  APNiell,  the  parties  having  con- 

tracted in  South  Carolina^  had  no  reference  to  the  laws  of 
Louisiana^  and  the  laws  of  the  htter  state  formed  no  part  of 
the  contract ;  nor  did  they  attach  upon,  or  control  it,  in  its 
concoction.  The  application,  therefore,  of  the  laws  and  pro- 
ceedings of  Louisiana^  to  a  contract  made  in  Sjuth  Caroiina^ 
between  citizens  of  that  state,  and  annulling  the  contract  at  the 
instance  of  the  debtor,  when  the  creditor  was  beyond  the  con- 
trol, and  out  of  the  reach,  of  their  jurisdiction,  was,  assuredly, 
a  case  widely  different  from  that  under  consideration  ;  and  it 
was,  in  our  apprehension,  correct  to  say,  that  the  law  of  Lou- 
isiana^ having  been  passed  before  the  debt  was  contracted  in 
SoxUh  Carolina,  made  no  difference  in  the  application  of  the 
[  •  254  ]  principle  laid  down  in  Sturges  v.  •  Crotcninshield,  On  the 
whole,  after  our  laws  of  insolvency  have  been  continued,  with 
very  little  variation,  except  as  to  the  act  of  1811,  from  the 
period  of  the  formation  of  the  constitution  of  the  United 
States ;  after  we  have  repeatedly  pronounced  regular  and  fair 
discharges  under  them,  to  be  valid  and  effectual,  for  such  a 
series  of  years ;  and  when  the  cases  decided  by  the  Supreme 
Court  of  the  United  States  are  so  perfectly  distinguishable  from 
the  case  now  presented,  it  is  too  much  to  ask  this  Court  to 
take  a  step  in  advance  of  the  Supreme  Court  of  the  United 
States,  and  to  anticipate  their  decision,  on  a  question  certainly  not 
decided.  We  are,  therefore,  unanimouslv  of  opinion,  that  the 
execution  issued  in  this  case  be  set  aside,  with  costs.  We 
reserve  our  opinions,  until  the  next  term,  upon  the  motions 
to  set  aside  the  executions  issued  on  judgmeats,  tVom  which  the 
defendants  were  discharged  under  the  act  of  the  3d  of  April, 
181 1 ;  and  also  upon  the  motions  for  leave  to  issue  writs  of  scire 
facias  :  those  cases  require  more  cor.sioenition  than  tlie  limit- 
ed time  of  this  term  will  enable  us  O.  tesiow.  (a) 

YikTES,  J.,  not  having  heard  the  argument,  gave  no  opinion. 

Motion  granted. 

(a)  (hoings  v.  Speed,  5  HTieaUm**  R.  4'4(>.  Farmera*  and  Mechanics*  Bank  rf 
Pennstjlvama  v.  Smith,  6  Ibid.  131.  O^den  v.  Saunderi,  12  Ibid.  231.  Loam 
Officers  ofAlhanyy,  Capron,  17  Johns,  llcp.  44.    MaUee  v.  Wendell,  19  Ibid,  153. 


RooseveU  v.  KeUog^,  20  Ibid,  208.  Sherrdl  v.  Hopkins,  I  Cmoen,  103.  Wyman 
▼.  Mitchell,  Ibid.  3JG.  Jamies  v.  Marouand,  6  Ibid,  4!)7.  Siltring  v.  MersereaUf 
9  Ibid.  344.     IVUt  V.  FoUet,  2   WenddTsR.  457.    Shaw  v.  Roibins,  12  WheaUm^ 


369.  note.  Buckncr  v.  Finley^  Peters,  286.  290.  Clay  v.  Smith,  3  Peters,  411. 
Mason  v.  HaUe,  12  jyheaion,1S70,  See  also  Uie  decision  of  Jud^  Baldwin,  in 
the  case  of  WoodhuU  if  Davis  ▼.  Wagner,  in  the  Circuii  Court  of  Ltie  IhuIsM 
States,  April  session,  1831. 
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NEW-YORK, 
May,  1819. 

Stanard  against  Eldridge.  stanard 

V. 

Eldridge. 

THIS  was  an  action  of  covenant,  for  the  breach  of  the  cove-  Amort^gonn 
nants  in  a  deed  dated  the  16th  of  Ttfiiy,  1815,  and  executed  by  f^^^^^^J!"'  ,^' 
the  defendant  and  his  wife,  for  a  piece  of  land,  *of  eighteen  **"^r  #'255**1 
acres,  one  quarter  of  an  acre,  and  eight  poles,  by  which  the  ure,  is  regarded 
defendant  covenanted  that  the  grantors,  at  the  time  of  the  en-  f^,,^^®**^*^*!!® 
sealing  and  delivery  of  the  deed,  were  lawfully  seised,  in  their  convey  "he'iand 
own  right,  of  the  premises,  as  of  a  good,  sure,  perfect,  absolute,  ^^^*^sers^JI*°*u* 
and  indefeasible  estate  of  inheritance  in  fee  simple,  without  any  mere  existence 
manner  of  condition  to  alter,  change,  determine,  or  defeat  the  |>f*he  mortgage 
same,  and  had  good  right,  &c.  to  grant,  bargain,  and  sell  the  ofthccovenaut. 
same,  and  that  the  defendant  should  and  might,  from  time  to  thsu  the°^^"mo*' 
time,  and  at  all  times,  peaceably  and  quietly  enter  into,  is  seisel^fan 
and  possess  and  enjoy  the  premises ;  and  that  free  and  clear  [afe^^&J*^  wiv/ " 
from  all  estates,  charges,  conditions,  or  incumbrances,  whatso-  out  any  iltann^ 
ever.  There  were  other  covenants  in  the  deed,  but  these  are  ^te^^d^'f 
the  only  ones  upon  which  breaches  were  assigned.  The  as-  deteAnine,  or 
signment  of  breaches  was  .general,  in  the  words  of  the  cove-  fy'^^oi^^lu^^^ 
nants.  The  defendant  pleaded  nan  est  factum,  and  that  he  covenant oAei^ 
was  lawfully  seised,  &c.,  pursuing  the  words  of  the  covenants.  IS '  *?"^*^*°' *" 
The  cause  was  tried  before  Mr.  J.  yan  J\ess  at  the  Kensselaer  uam  against  m- 
circuit,  in  1816.  "  wL"rthe«. 

On  the  21st  of  May,  1810,  previous  to  the  execution  of  the  is  a  covenant 
deed  to  the  plain  tiff,  one  John  Potter  mortgaged  to  the  loan  branees,"''^"hc 
officers  of  the  county  of  Rensselaer,  500  acres  of  land,  in  which  gramee'  may 
the  premises  conveyed  to  the  plaintiff  were  included,  for  the  hJ'eumb^ce^**^ 
payment  of  508  dollars,  with  interest,  and  the  defendant  sub-  and  then  ma!'^- 
sequently  derived  his  title  from  Potter.  The  portion  of  the  ^^^-^^^  *^*|j^^ 
mortgage  money  and  interest  with  which  the  plaintiffs  prem-  gramor  for  the 
ises  were  chargeable,  according  to  the  proportion  which  they  ^"*but  wSre 
bore  to  the  whole,  wds  68  dollars  and  80  cents.  The  whole  3»e '  incum- 
of  the  land  had  been  frequently  advertised,  and  was,  at  the  omslamiing'^'" 
time  of  trial,  advertised  for  sale,  under  the  mortgage.  The  a»<i  he  'has 
mortgage  was  not  accompanied  with  any  bond  or  other  "ny^disturbance 
security ;  and  the  defendant,  at  the  time  of  his  conveyance,  '«  consetjuence 
had  a  title  to  the  premises  conveyed,  except  so  far  as  it  might  only''  recov^ 
be  affected  by  the  mortgage.  The  jury  found  a  verdict  for  nominal  dama- 
the  plaintiff,  for  the  sum  of  68  dollars  and  80  cents,  subject  to  ^^' 
the  opinion  of  the  Court,  on  a  case  which  was  submitted  to 
the  Court  without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  In 
*Sedgwick  v.  Hollenback,  (7  Johns.  Rep.  380.)  the  Court  de-  [  *  256  ] 
cided  that  a  mortgagor  is  considered  as  seised,  until  a  fore- 
closure of  the  equity  of  redemption,  if  possession  be  not 
delivered  to  the  mortgagee.  In  the  case  of  Runyan  v.  Merse- 
reaUy  HI   Johns.  Rep.  538.)  we  went  the  whole  length  of 
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NEW-YORK,  deciding  that  mortgages  are  to  be  regarded  as  mere  securities 
May,  i8iy.    f^j.  money,  and  that  the  freehold  continues  in  the  mortgagor. 
Jackson  In  the  present  case,  however,  the  covenant  is  not  only  that 

V.  the  defendant  was  seised  of  an  absolute  and  indefeasible  estate 

^*'**  of  inheritance,  but  it  is  superadded,  that  he  is  so  seised,  "  with- 
out any  manner  of  condition  to  alter,  change,  determine,  or 
defeat  the  same."  In  this  respect,  the  covenant  is  broken  by 
the  existence  of  the  mortgage  upon  the  premises.  In  effect 
and  substance,  it  is  a  covenant  against  incumbrances:  The 
case  of  Delavergne  v.  Norris,  (7  Johns,  Rep,  358.)  is,  there- 
fore, applicable,  (a)  We  there  held,  that  in  a  suit  upon  cove 
nants  against  incumbrances,  unless  the  covenantee  had  extin- 
guished them,  as  he  well  might  for  his  own  security,  and  if 
they  were  still  outstanding,  the  damages  were  but  nominal ;  for 
that  there  ought  not  to  be  a  recovery  of  the  amount  of  an  in- 
cumbrance on  a  contingency,  when  the  covenantee  might,  per- 
haps, never  be  disturbed  by  it.  It  is  supposed  that  thjs  prin- 
ciple is  not  appKcable  here,  for  it  is  stated  in  the  case,  that  no 
bond  was  given ;  still  the  mortgagor  might  be  sued  on  the 
covenant  to  pay  the  money,  which  is  imported  in  every  mort- 
gage. We  ought  not  to  refine  on  this  salutary  principle,  that 
before  there  can  be  a  recovery  on  a  covenant  against  incum- 
brances, the  covenantor  must  pay  and  satisfy  them. 

Judgment  for  the  plaintiff,  for  six  cents  damages  only. 

(a)  Ante.  JDe  Forest  v.  UeU,  128. 


[  *  257  ]      *Jackson,  ex  dem.  Overacker  and  others,  againsi 

Cole  and  others. 

f  **b  ^^  ^^  THIS  was  an  action  of  ejectment,  in  which  the  plaintiff 
wl\f  sun^ey  claimed  seven  eighths  of  a  piece  of  land,  containing  about  sev- 
of  the  filly  a-  ^jjty  acrcs,  lying  in  lot  No.  46.  in  the  town  of  Aurelitts,  in  the 
for  that  pur-  county  of  Coyuga,  as  being,  in  feet,  part  of  the  adjacent  lot 
nerof"  " hY'  ^^'  ^^'  ^^  which  the  plaintiff  claimed  title,  on  the  ground  of 
in^^bo  ^uuJy  ^  mistake  in  the  original  survey  and  location  of  these  lots. 
tntci,  vests  a  The  cause  was  tried  before  the  late  Chief  Justice,  at  the  Cayufra 

complete     title      ....       r  to,  o 

in  the  purchas-  circuit,  m  June,  1818. 

not  be'aflecicd      ^^^  plaintiffs  produced  in  evidence  a  patent,  dated  the  24lh 

by  sbow?n|^hat  of  September,  1792,  issued  in  pursuance  of  the  act  to  carry 

there  was  a  mis- 
take in  the  ori- 
ginal surve}',  accordinpr  to  which  patents  were  issued ;  and  that  those  fiAy  acres  ought  to  be  added  to  an 
hich  there  was  a  deflciency  of  laiid,  in  order  to  give  it  toe  full  quantity  of' 


adjacent  lot,  in  which  there  was  a  deflciency  of  laiid,  in  order  to  give  it  the  full  quantity  of  GOO  i 
And  it  seems,  tlial  in  all  cases,  the  boumlaries  of  lots  in  the  miUtary  tracts  depend  upon  the  actual 


sur\-ey  and  location,  and  not  on  the  description  in  tlie  patent,  and  the  map  filed  by  the  sur^'c^'or  ecncrai. 
in  the  office  of  the  secretary  of  state :  so  that,  if  by  an  error  in  the  actual  location,  one  lot  (alls  short  of 
600  acrps.  and  an  adjacent  tot  has  an  excess  equal  to  the  deficiency,  the  deficiency  of  the  former  cannot 


be  supplied  out  of  the  excess  of  the  latter. 
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into  effect  the  concurrent  resolutions  and  acts  of  the  legislature,  NEW-york 
for  granting  certain  lands,  promised  to  be  given  as  bounty  y^^^^^lj^^^ 
land,  by  which  patent  there  was  granted  to  George   Weaver^      Jackson 
**  All  that  certain  tract  or  lot  of  land,  situate,  lying,  and  being        ^,Jj^ 
m  the  county  of  Montgomery^  and  in  the  township  of  AurtKusy 
known  and  distinguished  on  a  map  of  the  said  township,  (filed 
by  the  surveyor-general  in  the  secretary's  ofSce,  agreeable  to 
law,)  by  lot  No.  37.,  containing  six  hundred  acres."  The  lessors 
of  the  plaintiff  claimed  under  a  deed  from  the  patentee,  but  it 
IB  unnecessary  to  state  their  deduction  of  title. 

It  was  proved  that  there  had  been  a  mistake  in  the  original 
survey  of  the  town  of  Aurelius^  in  running  the  line  of  the 
fourth  and  fifth  tiers  of  lots,  lot  No.  37.  being  situated  in  the 
fourth,  and  No.  46.  in  the  fifth  tier.  In  Mat/,  1802,  the  sur- 
veyor-general caused  a  line  to  be  run  by  one  Annin,  a  survey- 
or, between  those  tiers  of  lots,  in  order  to  ascertain  the 
existence  and  extent  of  the  alleged  mistake ;  and  it  appeared, 
from  a  variety  of  testimony  produced  on  the  trial,  that  in  con- 
sequence of  this  mistake,  lot  No.  37.  fell  considerably  short  of 
Ae  quantity  of  600  acres,  and  that  there  was  an  excess  equal 
to  that  deficiency  in  lot  No.  46..  But  as  the  ^decision  of  the  [  *  258  ] 
cause  turned  entirely  upon  a  single  question  of  law,  it  is  not 
thought  necessary  to  give  a  minute  statement  of  the  evidence, 
especially  as  it  could  not  be  rendered  intelligible,  without  a 
reference  to  the  maps. 

The  defendants  produced  in  evidence  a  deed  firom  P.  Van 
CoHlandt  to  N.  Smith,  dated  the  6th  of  November,  1794,  for 
80  acres,  in  the  north-east  comer  of  lot  No.  46.  being  the  50 
acres  set  apart,  according  to  law,  for  the  expenses  of  the  sur- 
vey ;  and  showed  a  title  in  Cole,  onp  of  the  defendants,  under 
this  deed. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  on  a  case  containing  the  facts  above  stated. 

The  case  was  very  fully  argued  by  Sill  and  Talcoi,  for  the 
plaintiff,  and  by  Cady  and  Richardson,  for  the  defendants ;  but 
as  the  Court  gave  their  opinion  merely  on  the  question  as  to 
the  location  of  the  lot  in  which  the  premises  were  situated, 
without  taking  notice  of  the  other  points  raised,  it  is  deemed 
umecessary  to  state  the  arguments  of  counsel. 

The  plaintifTs  counsel  cited  Jackscm,  ex  dem.   Crosset,  v. 
Hunter,  (1  Johns,  Rev.  495.)     Jackson,  ex  dem.  Wiclcham,  v. 
Belknap,  (12  Johns.  Kep.  96.)     MIvcr*s  Lessee  v.  Walker,  (9 
Oranch,   173.)     2  Caines's  Rep.  146,  147.      1   Caines's  Rep 
962.     2  Johns.  Cases,  354.     15  Johns.  Rep.  264. 

SpEircER,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
lessors  of  the  plaintiff  claim  title  to  seven  eighths  of  the  premises 
in  the  possession  of  the*  defendants,  respectively,  as  part  of 
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NEW-YORK,  lot  No.  37.  in  Aurelius ;  and  the  defendants,  independently  of 

^^^Ji;J.2J^  objections  to  the  plaintiff's  deduction  of  title,  insist,  that  the 
Jacksok      premises  are  part  of  lot  No.  46.  in  the  same  town. 
CoLK.  ^"  deciding  this  case,  we  do  not  deem  it  necessary  to  exam- 

ine, or  decide,  the  several  questions  made  as  to  the  deduction 
of  title  by  the  lessors  of  tlie  plaintiff,  but  we  proceed  entirely 
on  the  location  of  the  lots. 

In  the  patents  for  the  military  lots,  they  are  described  as 

[  *  259  ]  ^known  and  distinguished  on  a  map  of  the  towns,  filed  by  the 
surveyor-general,  in  the  secretary's  office,  by  a  particular  number, 
and  as  containing  six  hundred  acres ;  and  the  patent  for  lot 
No.  37.  was  issued  in  that  form.  It  is  contended,  on  the  part 
of  the  plaintiff,  that  the  map  being  referred  to  by  the  patent, 
and  it  representing  this  lot  as  a  square  containing  600  acres, 
the  plaintiff  is  entitled  to  that  quantity  ;  and  that  in  tlie  present 
case,  it  appearing  that  this  lot  falls  short  of  that  quantity,  and 
lot  No.  46.  having  a  surplus  quantity,  equal  to  the  deficiency 
of  lot  No.  37.,  a  mistake  has  happened  in  the  original  survey 
of  the  lots,  which  mistake  has  been  corrected  under  the  au«- 
thority  of  the  surveyor-general,  and  that  the  plaintiff  has  a 
right  to  recover  to  the  new  line  thus  ascertained. 

Whatever  may  be  the  equity  and  justice  of  this  claim,  as 
between  the  original  patentees,  we  can  only  consider  what  are 
tlic  legal  rights  of  the  parties. 

The  letters  patent  were  issued  in  such  form  as  the  commis- 
sioners of  the  land-office  saw  fit  to  adopt.  In  giving  a  con- 
struction to  the  patents  thus  issued,  we  must  refer  to  the  acts 
of  the  legislature,  which  authorized  the  commissioners  to  act ; 
and  to  arrive  at  the  intention  of  the  legislature,  we  must  re- 
gard all  the  provisions  contained  in  the  statute,  and  the  sense 
and  import  of  the  letters  pfitent. 

These  patents  were  issued  under  the  act  of  the  6th  oi  Aprils 
1790,  entitled,  "An  act  to  carry  into  effect  the  concurrent 
resolutions  and  acts  of  the  legislature,  for  granting  certain 
lands,  promised  to  be  given  as  bounty  lands,  and  for  other 
purposes  therein  mentioned."  (2  Grccnhaf^s  ed.  of  LawSf 
332.)  The  3d  section  of  the  act  made  it  the  duty  cf  the 
surveyor-general  to  subdivide  the  townships,  the  exterior  lines 
of  some  of  which  had  been  before  run  out,  into  one  hundred 
lots,  each  of  which  was  to  contain  600  acres.  The  4th  section 
of  the  act  subjects  50  acres,  in  one  of  the  comers  of  the  re- 
spective lots,  to  the  payment  of  six  dollars  to  the  surveyor- 
general,  for  his  services  and  expenses  in  marking,  numbering, 
and  surveying  the  lots ;  and  he  is  authorized  and  required^  if 
that  sum  shall  remain  unpaid  for  two  years  after  the  patents 
are  issued,  to  sell  50  acres  of  each  lot,  and  the  purchaser  is 

[  •  260  ]  declared  to  be  vested,  in  consequence  of  *such  sale,  with  the 
fee  of  the  land  so  to  be  sold.  The  6th  section  of  the  act  di- 
rects the  commissioners  of  the  land-office,  previous  to  issuing 
the  patents,  to  draw,  by  lotj  from  ballots  or  tickets  to  be  pre- 
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pared  by  them,  numbers,  designa'ing  lots  for  such  persons  as  new- York, 
should  be  determined  on  by  them,  as  entitled  to  bounty  lands.  ^^^^^^[^J^i^ 
It  fully  appears,  that  the  premises  are  part  of  lot  No.  46.  as      Jacksoh 
or^inally  surveyed,  and  numbered,  and  marked.  ^' 

The  map,  necessarily,  represents  the  lots  as  of  equal  sis:e, 
each  containing  600  acres,  and  it  shows  their  relative  locality ; 
but  it  furnishes  nothing  whereby  the  individual  lots  can  be  as- 
certained on  the  land,  short  of  a  survey  of  all  the  lots,  on  which 
the  location  of  any  particular  lot  depends.  The  legislature 
never  intended  to  leave  the  patentees  in  that  situation ;  and 
in  directing  the  sufVeyor-general  to  subdivide  the  townships 
into  lots  of  600  acres  each,  they  intended  that  the  lots  should 
be  practically  located,  by  marking  and  numbering  them,  in 
such  a  manner  that  the  patentees  could,  with  the  aid' of  the 
map,  ascertain  their  iAdividual  lots;  and  it  must  have  been 
contemplated  by  the  legislature,  that  field  books  of  the  survey 
of  the  lots  would  accompany  the  map. 

If  we  regard  the  map  alone,  in  giving  location  to  the  lots, 
all  that  part  of  the  statute  is  disregarded,  which  required  the 
towns  to  be  practically  subdivided  into  lots ;  and  in  all  cases, 
the  lines  of  lots,  and  the  marking  and  numbering  the  cor- 
ners, goes  for  nothing,  if  there  be  an  excess  or  deficiency  in 
quantity  in  any  of  the  lots,  however  small  the  difference  may 
DC.  To  carry  into  effect  the  intention  of  the  legislature,  the 
lots  must  be  located  in  reference  to  the  authority  and  provis- 
ions of  the  statute  under  which  the  letters  patent  were  issued : 
and  although  the  patents  have  no  reference  to  the  actual  sur- 
vey and  location  of  the  lots,  yet,  as  the  legislature  made  the 
survey,  and  marking  and  numbering  the  lots,  a  pre-requisite  to 
the  issuing  the  patents,  the  actual  survey  must  be  deemed  part 
and  parcel  of  the  description. 

The  military  lots  were  a  gratuity  from  the  state  for  meritori- 
ous services  of  the  highest  order ;  the  legislature  had  the  right, 
as  donors,  to  prescribe  the  conditions  of  the  gift.  The  letters 
patent  could  mislead  no  one.  The  title  is  primarily  ^derived  [  *  261  ] 
from  the  act  of  the  legislature,  and  the  commissioners  of  the 
land-office  are  the  public  functionaries  to  carry  into  execution 
the  legislative  will.  The  act,  therefore,  being  the  basis  of  title, 
in  giving  a  construction  to  the  patents,  and  in  settling  the  lo- 
cation of  the  lots,  the  statute  is  to  be  resorted  to,  as  furnishing 
the  evidence  of  the  intention  of  the  legislature,  how  the  lots 
were  to  be  located.  We  are,  then,  to  read  the  patent  under 
which  the  plaintiff  derives  title,  as  referring  to  the  field  book, 
and  survey  and  subdivision  of  the  lots  made  by  the  surveyor 
seneral  and  his  agents :  and  then  the  case  of  Mann  v.  Pierson 
(2  Johns.  Rep.  37.)  applies,  that  the  mention  of  the  quantity  of 
acres  contained  in  the  lot  is  matter  of  description  only.  This 
b  not  construing  the  patent  by  any  thing  dehors  the  grant,  but 
by  &cts  and  provisions,  although  not  expressed,  necessarily 
implied.     It  seems  to  be  beyond  all  doubt,  that  had  the  patent 
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NEW-YORK,  referred  to  the  survey  of  the  town,  and  the  subdivision  of  the 
^^^[^121^  same  into  lots,  agreeably  to  the  field  book  made  and  returned 
the  actual  survey  must  have  controlled  the  location  of  the  lots. 
The  patents  having  been  issued  expressly  under  the  authority 
of  the  act,  the  form  of  description  used  by  the  commissioners 
18  not  to  supersede  the  enactments  and  requisitions  of  the 
legislature.  The  several  lots,  though  apparently  on  the  map 
of  equal  size,  and  containing  600  acres,  were  known  only 
as  lots,  by  the  actual  marking  and  numbering  them  on  the 
ground.  , 

The  reservation  of  50  acres  m  one  of  tl\^  corners  of  the  re- 
spective lots,  and  subjecting  them  to  sale,  if  the  sum  of  six  dol- 
lars for  marking,  numbering,  and  surveying  each  lot,  remained 
unpaid  for  two  years  after  issuing  the  respective  patents,  and 
the  provision  that  the  purchaser  shall  be  vested  vnih  the  fee  of 
the  lands  so  to  be  sold,  clearly  shows  that  the  legislature 
meant,  that  the  subdivision  of  the  lots  by  the  sur\'eyor-general, 
or  his  agents,  should  definitely  fix  their  location.  The  50 
acres  thus  set  apart,  are  to  be  "  in  one  of  the  comers  of  the 
respective  lots  so  laid  out ; "  and,  it  appears,  in  this  case,  that 
Smittt,  when  he  first  entered  into  possession,  went  into  the  oc- 
cupation of  50  acres  in  the  north-east  corner  of  lot  No.  46., 
under  a  purchase  of  the  same  from  Van  Cortlandt,  and  these  50 
f'  *  262  ]  acres  were  sold  as  part  *and  parcel  of  lot  No.  46.  for  the  ex- 
pense of  the  survey.  It  cannot,  we  think,  be  controverted, 
that  the  purchasers  of  the  50  acres,  so  subjected  to  sale,  for 
the  non-payment  of  the  expenses  of  the  survey,  have  gained 
a  complete  title,  according  to  the  actual  location  of  the 
lots,  on  the  survey,  marking,  and  numbering  thereof.  They 
have  purchased  50  acres  in  one  of  the  corners  of  the  lots  so 
laid  out ;  they  have  purchased  a  specific,  ascertained  quantity, 
founded  on  the  marking,  numbering,  and  surveying  of  each  lot ; 
and  the  act  expressly  vests  them  with  the  fee  of  the  lands  so 
sold.  It  would  be  nugatory  to  say  to  such  a  purchaser,  "  True, 
you  have  bought  50  acres  in  one  of  the  corners  of  the  lots, 
which  had  been  marked  and  numbered,  but  a  mistake  has  oc- 
curred in  running  out  the  lot."  His  answer  would  be  decisive, 
that  he  purchased  upon  the  faith  of  the  statute ;  and  that  the 
government,  through  its  agent,  had  surveyed  out,  marked,  and 
numbered  the  lots,  and  that  he  had  acquired  a  perfect  title  to 
an  ascertained  and  definite  50  acres,  in  one  of  the  corners  of 
the  lot.  If  the  boundaries  of  the  50  acres  in  the  corners  of 
each  lot  are  thus  fixed,  as  regards  the  purchaser  of  that  par- 
cel, the  boundaries  of  the  whole  lot  are  definitely  settled, 
throughout,  as  regards  the  patentees,  and  tliose  claiming  under 
them. 

The  sixth  section  of  the  act  confirms  the  construction 
already  given :  It  directs  the  commissioners  of  the  land  office 
to  provide  one  hundred  ballots,  or  tickets,  for  each  township, 
numbered  from  number  one  progressively;  that  the  ballots 
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shall  be  put  into  a  box,  and  whenever  they  shall  have  deter-  new-york, 
mined  that  any  particular  person  applying  for  bounty  or  gratuity  ^.^J^^^JSi^ 
land  is  entitled  to  the  same,  they  shall  cause  one  Imllot  or      Jackson 
ticket  to  be  drawn  out  of  the  box ;  and  it  provides,  '^  that  the        ^  ^' 
lots  in  each  toumship,  so  draum,  shall  be  the  separate  and  dis- 
tinct share  of  such  person,  or  of  his  heirs  and  assigns," 

What  constituted  the  parcels  of  land,  thus  set  apart,  lots, 
but  the  subdivision  of  the  townships,  by  surveying,  marking, 
and  numbering  them  on  the  ground?  The  letters  patent 
f<>unded  on  the  drawing  of  the  ballots,  gave  the  grantees  a 
right  to  patents  for  the  lots  corresponding  with  the  numbers 
drawn. 

*If  any  of  the  lots  contain  a  less  quantity  of  land  than  that  [  *  263  ] 
promised  to  be  given,  recourse  must  be  had  to  the  government 
alone.  It  is  in  vain  to  allege,  that  the  lines  of  the  lot  were  run 
without  the  consent  or  concurrence  of  the  grantees.  It  de- 
pended altogether  on  the  munificence  of  the  government 
what  they  would  give,  and  in  what  manner  it  should  be  given, 
and  how  the  thing  given  should  be  ascertained.  This  case 
cannot  justly  or  aptly  be  compared  to  a  case  between  individu- 
als, founded  on  a  contract ;  for  here  the  donation  is  gratuitous. 

It  cannot  be  denied,  that  in  the  case  of  Jackson  v.  Hunter, 
(1  Johns.  Rep.  495.)  this  Court  expressed  an  opinion,  that  as 
a  mistake  had  occurred  in  running  the  line  dividing  the  lots,  and 
as  the  map  filed  in  the  office  of  the  secretary  of  state,  and  re- 
ferred to  in  the  patent,  was  correct  and  agreeable  to  law,  and 
that  as  the  deputy  surveyor  was  appointed  without  the  consent 
of  the  parties,  and  as  nothing  had  been  done  to  conclude  the 
rights  of  the  plaintiff  to  have  the  mistake  corrected,  the  plain- 
tiff was  entitled  to  Judgment. 

I  am  free  to  declare,  that,  upon  further  consideration,  I  am 
satisfied  that  the  opinion  delivered  in  Jackson  v.  Hunter  cannot 
be  supported ;  and  that  it  was  founded  upon  too  narrow  a  view 
of  the  act  I  am  not  authorized  to  say  that  my  brethren  fully 
and  explicitly  renounce  the  opinion  delivered  in  Jackson  v. 
Hunter,  though  I  understand  them  to  incline  to  consider  it  in- 
correct. They  do  not  consider  this  case  as  requiring  them 
expressly  to  overrule  that  case.  We  all  concur  in  the  opinion, 
that  the  sale  of  50  acres  in  the  north-east  comer  of  lot  No.  46. 
gave  the  purchaser  a  full  and  complete  title  to  the  50  acres,  as 
actually  located,  as  part  and  parcel  of  lot  No.  46.,  and  that 
the  north-east  comer  of  the  50  acre  lot  is  to  be  considered  the 
north-east  corner  of  lot  No.  46.  as  regards  all  parties  interested 
in  the  two  lots,  Nos.  37.  and  46. ;  and  that  the  lines  of  lot  No. 
46.  must  conform,  in  toto,  to  that  location.  We  are,  also,  of 
opinion,  that  the  acts  of  the  parties  in  this  case,  if  it  was  ne- 
cessary to  have  recourse  to  them,  have  definitively  fixed  the 
boundary  line  between  lots  No.  37  and  No.  46.  as  held  and 
contended  for  by  the  defendants. 

*I  must  be  allowed  to  say,  that  it  was  not  to  have  been  ex-      [  *  264  ] 
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MEW-YORK,  pected,  from  the  nature  of  the  case,  that  there  would  have 
^^2jJ2i^  ^^^  entire  accuracy  in  the  subdivision  of  these  lots ;  and  when 
TBRoor      w.e  consider  that  the  country  was  a  wilderness,  presenting 
Q^    ^'   j^      many  impediments   to  perfect  precision,  all  that  could  have 
been  intended  by  the  legislature  was,  that  the  survey  should 
be  performed  with  good  &ith.     The  government  might  have 
taken   the  precaution  to  have  had  the  surveys  re-examined, 
before  letters  patent  issued ;  but  after  patents  have  issued,  and 
after  such  long  acquiescence,  it  is  now  too  late  to  attempt  to 
correct  mistakes.     If  the  comers  of  the  lots,  as  fixed  by  the 
surveyor-general  originally,  are  now  to  be  disregarded,  it  is  not 
too  much  to  say,  that  almost  every  lot  in  the  military  tract  will 
be  thrown  into   confusion,  and  become  the   source  of  con- 
troversy. 

With  respect  to  the  re-survey  made  by  Amiin,  in  1802,  un- 
der the  directions  of  the  surveyor-general,  it  was  an  unauthor- 
ized act.  The  surveyor-'general  Irad,  long  before  that  period, 
executed  the  powers  vested  in  him.  He  wzb  functus  officio ; 
and  Annin*s  acts  were  those  of  a  private  individual.  . 

Judgment  for  the  defendants. 


Throop  against  Calvin  Cheebeman. 

aVuii^s^I  this  was  an  action  of  a$$umptit.  The  declaration  con- 
entitied,  an  act  taiuod  counts  for  moucy  paid,  money  lent  and  advanced,  and 
A«j^»-  to  «w-  money  had  and  received.  The  cause  was  tried  at  the  Schoharie 
pSSd  rtemn  circuit,  in  November y  1818. 

mefoioned,  the  The  plaintiff  produced  in  evidence  a  number  of  bills,  or 
^mk*  issui^  promissory  notes,  in  the  form  and  similitude  of  bank  billsy-or 
Ktt.,  Us*  than  notes f  of  different  dates,  both  before  and  since  the  17  th  of 
r  •  ^esl  ^^P^h  1816,  and  for  different  amounts,  some  for  three  dollars, 
OM  dollar,  and  and  some  for  two  cents,  making,  in  the  whole,  the  sum  of  124 
for  other  pw^  dollars  and  91  cents.  They  were  all  payable  in  bank  bills, 
cT^O^s  a  and  were  expressed  in  different  forms,  of  which  the  follovring 

iiaTli**J**be  ^^  specimens: 

Uberaify    con-      ^^  State  oi Ncw^YorTc,    On  demand,  at  my  Exchange  Bank, 

"^Tbii    not    '  P^'onuse  to  pay  O.  Wamery  or  bearer,  three  dollars,  in  notes 

m  the Vorai°ami  curtent  at  the  banks  in  Albany.    Princetoum,  June  17th,  1817, 

uik^biiL  rad  ^®  °"^  ^^^^  Albany,  on  the  great  western  turnpike. 

notes,  payable  Cohin  Cheesemon. 

on  demand  in      EUos  dheesem^m^  cashier." 

notes  current  at  ' 

the  bank  of  ^Z- 


the  money  counts  in  <unimf>tit. 

Tke  remedy  given  by  this  statute,  to  the  holder  of  such  notes,  against  the  maker,  extends  as  well  to 
•ofcfl  bsued  and  bearini^  dale  before,  •■  to  those  dated  aAcr  the  pasnng  of  the  act. 

210 


OF  THE  STATE  OF  NEW-YORK.  266 

"  State,  of  JVeto-Forfc,     Seventy-five  cents,  payable  on  de-  NEW-TORK, 
mandy  in  current  bank  bills,  at  my  tavern  and  store  in  Prince-  vJISj^SI^ 
toumf  on  the  great  western  turnpike,  16  miles  from  Albany,      THRoor 
June  let,  1816.  Calvin  CheesemanJ^       Chm«maii 

'^  For  my  own  convenience,  and  the  convenience  of  others^ 
fifty  oentSy  payable  on  demand  in  current  bank  bills,  at  my 
tavern  and  store  in  Princetownj  on  the  great  western  turnpike, 
16  miles  firom  Albat^.     July  10th,  1815. 

Calvin  CheesemanJ'^ 

There  were  others  of  these  bills  which  were  payable  "  m 
notes  current  at  the  banks  in  Uticoy^  and  others  ^^  in  notes 
cun-ent  at  the  several  banks  in  AlbanifJ^  The  execution  of 
the  notes  by  the  defendant  was  admitted,  and  the  plaintiff 
proved  a  demand  and  refusal  of  payment,  before  suit  brought 

A  verdict  was  taken  for  the  plaintiff,  sul^ect  to  the  opinion 
of  the  Court,  oa  a  caae  which  was  submitted  without  argument. 

Spcncer,  Ch.  J.,  delivered  the  opinion  of  the  Court 
Several  objections  are  made  to  the  plaintiff's  recovery,  which 
will  be  noticed. 

The  act  of  the  17th  of  AprUj  1816,  (ch.  223.  s.  3.)  provides, 
that  all  bills,  notes,  or  tickets,  in  the  form  and  sinuhtude  of 
bank  bills  or  notes,  issued  by  any  person  or  persons,  and  made 
payable  in  the  bills,  or  current  notes,  of  any  incorporated 
company,  shall  and  may,  in  case  default  shall  be  *made  in  the  [  *  266  ] 
payment  of  the  same,  according  to  the  tenor  thereof,  be  sued, 
prosecuted,  and  collected,  by  and  in  the  name  of  the  holder 
or  bearer  thereof;  and  the  possession  of  such  note,  bill,  or 
ticket,  shall  be  deemed  prima  facie  evidence  of  the  holder 
thereof  having  paid  value  for  the  same. 

The  declaration  contains  counts  for  money  paid,  laid  out, 
and  expended,  for  money  lent  and  advanced,  and  for  money 
bad  and  reedved. 

This  act  is  a  remedial  law,  and  is  to  be  construed  liberally,  so 
as  to  suppress  the  mischiefs  existing  when  the  statute  was 
enacted,  and  to  advance  the  remedy  for  the  redress  of  those 
mischiefi.  The  bills  issued  by  the  defendant  are  in  the  form 
and  similitude  oi  bank  bills ;  and  although  there  is  a  payee, 
he  is,  probably,  a  mere  fictitious  person.  At  all  events,  there 
is  no  ground  for  believing  that  they  were  issued  for  any  debt 
previously  due;  and  they  were  manifestly  intended  to  be 
thrown  into  immediate  circulation. 

It  is  objected,  that  the  bills  are  not  expressly  payable 
in  the  bills  or  notes  of  any  inoorporated  company,  Init  that 
they  are  pajrable  in  notes  current  at  the  banks  in  AJ&any  and 
Uttcay  and  in  current  bank  bills.  This  implies  that  thev  shall 
be  paid  in  the  notes  or  bills  of  incorporated  companies ;  it 
has  not  been  shown,  nor  is  it  to  be  believed,  that  the  banks  in 
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NEW-YORK, 
May,  1819. 

Gazlet 

V. 

Price. 


[*267] 


Albany  and  Utica  would  receive,  as  current  at  their  counters 
bills  issued  by  private  individuals. 

That  some  of  the  bills  are  dated  anterior  to  the  act,  forms 
no  objection ;  the  act  is  obviously  retrospective,  as  regards  the 
remedy,  and  was  intended  to  afford  relief  to  those  persons  who 
then  held  such  notes  or  bills. 

It  is  objected,  that  the  holder  of  the  bills  cannot  recover  on 
the  money  counts,  and  that  a  demand  of  pavment  ought  to 
have  been  specially  averred.  The  act  gives  the  holder  a  right 
to  sue  on  these  notes,  and  is  silent  as  to  the  form  of  the  action  ; 
but  it  declares  that  the  possession  of  the  notes  shall  be  prima 
facie  evidence,  that  the  holder  has  paid  value  for  the  same. 
If  the  holder  could  maintain  an  action,  by  counting  on  the 
notes  or  bills,  as  the  bearer  thereof,  he  can,  also,  recover  as  for 
money  lent,  or  money  had  and  received,  according  to  the  de- 
cision of  this  Court  in  Pierce  v.  Crafts^  (12  Johns,  Rep.  90.) 
Under  such  a  form  of  declaring,  the  plaintiff  *must  prove 
every  thing  to  entitle  him  to  recover,  without  having  averred 
the  facis  specially. 

Judgment  for  the  plaintiff,  on  the  verdict 


Gazlet  against  Price. 

Where  a  vend-  THIS  was  an  action  of  covenant,  upon  articles  of  agreement, 
pVeTd^"^  bearing  date  the  1st  of  August,  1810,  which  recited,  that  the 
&  certau  day,  plaintiff  had  sold  to  the  defendant  a  place  whereon  the  plain- 
Sascr  cove^  tiff  then  lived,  containing  about  sixteen  acres,  with  a  wood  lot 
oaDts  on  the  containing  about  twelve  acres ;  and  that  the  defendant  had 
pay  part'of  th«  agreed  to  give  the  plaintiff,  for  the  same,  the  sum  of  760/., 
contidcraUon  whereof  2407.  were  to  be  paid  on  the  15th  day  of  September 
money,   ^^^^  ^^^^  ^^^  ^j^^  ^^^^  ^  ^^ ^  ^j^^  defendant  was,  also,  at  the  same 


s; 


le  petidue,  the  time,  to  assumc  upou  himself  the  payment  of  debts  owing  by 
dependent,  and  the  plaintiff,  to  the  amount  of  about  400  dollars,  making  the 
neither    party  ^hole  of  the  payments  about  1,000  dollars.     The  plaintiff  then 

can  maintain  an  i«  ii<»i  ii         /v   •  i       i 

action  without  Covenanted  to  give  the  defendant  a  good  and  sumcient  deed 
averring^ a  per-  fo^  i\^q  premises,  ou  the  said  15th  of  September;  and  the  de- 
readineu'  to  fendant  covenanted  to  pay  the  plaintiff  about  the  sum  of  360/., 
perform  on  bis  equal   to   900   dollars,   the   remainder   of   the   consideration 

An  arerment 
m  a  declaration,^  that  a  deed  was  given,  implies  that  it  was  accepted  by  tlie  rnmtee. 

When  the  plaintiff  covenants  to  give  9.  good  and  sujieieni  decil  of  land  to  Uie  defendant  on  a  certain  dajr^ 
and  the  defendant  covenants,  on  the  same  day,  to  pay  part  of  the  consideration  money,  and  secure  the  resi- 
*  by  the  plaintifrs  deiivenng  a  deed  sufficient  in  law  to  pass  any  title  which  be 


may  have  in  the  premises,  but  without  covenant  or  warranty ;  and  the  plaiatiif,  in  an  action  of  covenant 
on  the  agreement  to  recover  the  consideration,  ha vinr  averred  i' 
plaintiff  was  not  seised,  and  had  not  power  to  sell,  is  bad. 


I  averred  that  he  bad  given  a  deed,  a  plea  that  the 


Wherever,  in  pleading,  there  is  an  affirmative  on  one  side,  and  a  negative  on  the  other,  the  plea  most 
conclude  to  the  country. 

So,  where  it  is  averred  in  the  declaration,  that  the  plaintiff  gave  a  rood  and  sufficient  deed,  and  the  defend- 
ant merely  denies  that  the  plaintiff  gave  such  a  deed,  but  conchades  his  plea  wiUi  a  Terification,  it  is  bad 
on  special  demurrer. 
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money,  oju  the  1st  of  May  ensuing  the  date,  without  interest,  new-york. 
and  that  ht;  would  give  security  for  the  last  mentioned  sum  of  v.^^J^lJ-ij^ 
money,  on  receiving  a  deed  from  the  plaintiff.     The  plaintiff       Gazlxy 
averred,  that  he  had  given  the  defendant  a  good  and  sufficient       p^Vcb. 
deed  for  tne  premises,  according  to  the  tenor  and  effect  of  the 
articles  of  agreement,  and  assigned  a  breach  in  the  non-pay- 
ment of  the  sum  of  900  dollars. 

^TThe  defendant  pleaded  three  pleas.  The  second  plea  al-  [  *  268  ] 
leged,  that  on  the  15th  of  September,  1810,  the  plaintiff  was 
not  lawfully  and  rightfully  seised,  of  a  good,  sure,  and  indefeas- 
ible estate  of.  inheritance  in  the  premises,  and  had  not  good 
right,  and  lawful  power  and  authority,  to  grant  and  convey  the 
same,  and  concluded  with  a  verification.  The  third  plea  de- 
nied that  the  plaintiff,  on  the  15th  of  September,  1810,  gave 
the  defendant  a  good  and  sufficient  deed  of  the  premises, 
pursuant  to  the  articles  of  agreement,  and  also  concluded  with 
a  verification. 

The  plaintiff  demurred  to  the  second  and  third  pleas ;  and 
as  to  the  third  plea,  showed  for  special  cause  of  demurrer,  that 
it  concluded  with  a  verification,  and  not  to  the  country.  The 
defendant  joined  in  demurrer. 

Cantine,  in  support  of  the  demurrer,  contended,  1.  That 
the  second  plea  was  no  answer  to  the  declaration.  The  plain- 
tiff avers,  that  he  gave  a  good  and  sufficient  deed ;  and  it  is 
no  answer  to  say,  that  the  plaintiff  was  not  lawfully  seised, 
(fee.  (1  Chitiy's  PL  506.  11  Johns.  Rep.  573.  2  Str.  919. 
2  JI.  Bl.  561.) 

2.  The  third  plea,  being  a  direct  negative  of  the  averment 
of  the  plaintiff,  oug:ht  to  have  concluded  to  the  country,  and 
not  widi  a  verification.  (1  Saund.  103.  n.  1.  2  Johiis.  Rep. 
428.  462.) 

Bloom,  contra,  said,  that  the  covenants  were  dependent; 
the  delivery  of  the  deed  and  payment  of  the  money  were  con- 
current acts.  (2  Johns.  Rep.  208.  10  Johns.  Rep.  266.  1 
Saund.  32.  n.  1.  and  2.) 

To  show  that  the  third  plea  was  good,  and  that  it  might 
conclude  with  a  verification,  he  cited  1  Saund.  102,  103.  1 
Salk.'i.A.  JDot^.  91.  402.  480.  2  Term  JSep.  439.  444.  14 
Johns.  Rep.  248. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  There 
can  be  no  doubt  that  the  covenant  to  give  a  good  and  suffi- 
cient deed,  and  the  covenant  to  pay  part,  and  give  security  for 
the  remsunder  of  the  consideration,  are  dependent  covenants ; 
and  neither  party  could  sue  the   other,  without  *averring  a      [^269] 

S^rformance,  or  a  readiness  to  perform  on  his  part.     (2  Johns, 
ep.  207.      10  Johns.  Rep.  266.)     In  the  present  case,  the 
plaintiff  alleges,  that  he  has  ^ven  to  the  defendant  a  deed  of 
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^M^'^isS^'  ^^  premises,  according  to  the  tenor  and  effect  of  the  articles 
s„^!^^^..-m^  of  agreement ;  and  this  averment  implies  that  the  deed  was 
Gazlkt  accepted  by  the  defendant.  We  are  to  consider  whether  the 
Pbio.  second  plea,  which  states  that  the  plaintiff  waos  not,  on  the  day 
when  the  covenant  required  the  deed  to  be  given,  sdsed  of  the 
premises,  and  that  he  had  not  good  right  to  convey  die  same, 
is  any  answer  to  the  declaration.  In  the  case  of  Jcmes  ▼. 
Gardner,  (10  Johns,  Rep.  266.)  the  covenant  was  to  pre  a 
good  and  efficient  deed  in  law  to  vest  the  purdiaser  with  the 
title  of  the  farm  of  land,  with  the  appwrtenanees ;  and  it  ap- 
peared that  the  plaintiffs  wife  had  not  duly  executed  the  deed, 
so  as  to  pass  her  right  of  dower ;  and  we  held,  not  only  that 
the  covenants  were  dependent,  but  that  the  deed  wb»  not  a 
fulfilment  of  the  contract,  because  the  agreement  being  to  give 
a  deed  which  should  vest  in  the  defendant  the  title  of  Uie  ^m, 
which  meant  the  legal  estate,  in  fee,  free  and  clear  of  all  valid 
claims,  liens,  and  incumbrances,  the  claim  of  dower  not  being  re- 
leased, the  absolute  title  was  not  vested  ;  for  it  was  Kable  to  be 
defeated,  in  part,  by  the  right  of  dower  in  the  plaintiiTs  wife. 

The  covenant  in  this  case  is  different ;  the  plaintiff  bound 
himself  only  to  give  a  good  and  sufficient  deed  for  the  premises. 
This  relates  merely  to  the  validity  and  sufficiency  of  the  con- 
veyance, in  point  of  law,  to  pass  whatever  right  the  plaintiff 
had  in  the  lands  to  the  defendant.  The  case  of  Van  Eps  v. 
The  Corporation  of  Schenectady,  (12  Johns.  Rep.  442.)  was  very 
well  considered ;  and  we  there  held,  that  by  an  agreement  to 
give  a  deed,  no  greater  duty  or  obligation  was  created,  than  to 
execute  a  conveyance,  or  assurance  of  the  property,  without 
warranty  or  personal  covenants ;  and  several  cases  were  refer- 
red to  in  support  of  that  proposition.  The  additional  words,  ^^  a 
good  and  sufficient, ^^  cannot  alter  the  construction  of  the  agree- 
ment ;  they  denote  only  the  species  of  deed  to  be  given,  and 
have  no  reference  to  the  title  to  be  conveyed.  Indeed,  they 
only  go  to  designate,  more  clearly,  the  quality  of  the  deed,  but 
I  *  270  ]  •they  fail  entirely  to  point  out  the  kind  of  vmrranty  which  shoula 
be  annexed  to  the  acquisition  of  the  title. 

The  third  plea  has  been  specially  demurred  to,  for  conclud- 
ing with  a  verification,  instead  of  tendering  an  issue  to 
the  country ;  and  the  rule  undoubtedly  is,  that  where  there 
is  an  affirmative  on  the  one  side,  and  a  negative  on  the  other, 
or  vice  versa,  the  conclusion  must  be  to  the  country.  (1  Saund. 
103.  n.  1.)  The  declaration  had  averred  the  giving  a  good 
and  sufficient  deed  for  the  premises,  according  to  the  tenor  and 
effect  of  the  article  of  agreement ;  the  plea  negatives  the  &ct, 
almost  in  totidem  verbis;  and  thus  a  complete  issue  was  join- 
ed, ready  to  be  tried,  and  there  was  nothing  to  refer  to  the 

^^^^'  ('')  Judgment  for  the  plaintiff. 

(«)  Vide  Parker  t.  Parmde,  20  Johns.  lUp.  130.    RM  v.  Mantgomery^  Hid. 
15.    Hudson  r.  Swift.  ^Hd.  1U. 

214 


OF  THE  STATE  OP  NEW-YOBK.  370 

NEW.YORK, 
Hay,  1819. 

Pratt  against  Crocker  and  others.  pbatt 

Crocxxst. 
THIS  was  a  scire  facias  brought  to  reeover  damages,  for  fur-  a  release  gives 
ther  breaches,  on  a  bond  given  by  the  defendants  to  the  plaintiff,  ^y  ^  ^efdAdtnt 
and  conditioned  for  the  faithful  discharge  by  the  defendant  I^ndiUraa^yT'' 
Crocker,  of  his  duties,  as  deputy  of  the  plaintiff,  who,  when  the  ^^  ^fbE^*^^ 
bond  was  given,  wus  sheriff  of  the  county  of  Madison.  The  reiea^  lo  be 
plaintiff  assigned  two  breaches,  the  first  ot  which  the  defend-  J^^'**®^**"  It? 
ants  admitted,  and  confessed  damages  thereon;  the  second  cause,  is,  if  fair- 
breach  alleged,  that  one  Benajah  Dean  had  recovered  a  judg-  ^  ^SSf^h* 
ment  against  the  plaintiff,  in  the  Court  of  Common  Pleas  of  t&  Uab^^of  the 
county  of  Madison,  in  an  action  of  trespass,  for  property  alleged  Sf^^S^/**  ^ 
to  belong  to  Deany  and  which  had  been  taken  by  Croi^cry  thou^"he  was 
as  the  plaintiflPs  deputy,  on  an  execution  against  one  Calvin  ^^  JJaTw  the 

Perkins,  release  '    pro- 

To  this  breach  the  defendants  pleaded  a  release,  in  the  ^"^^ 
following  words :  '^  I,  Elijah  Pratt,  late  sheriff  of  the  county  o£ 
Madison,  do  hereby  release  and  discharge  Ammi  Crocker^  my 
late  deputy  sheriff,  and  his  representatives  tfnd  his  bail  to  me 
as  said  deputy  sheriff,  and  their  legal  representatives,  of  and 
from  all  cause  or  causes  of  action  which  ♦shall  or  may  arise,  [  ^271  ] 
accrue,  grow  out  of,  or  happen,  by  reason  or  means  of  a  certain 
suit  instituted  and  now  pending  by  Benajah  Dean,  in  a  plea 
of  trespass  against  me,  in  Madison  Common  Pleas,,  and  noticed 
for  trial  this  February  term,  1816.  Dated  February  7,  1816." 
The  plaintiff  replied,  that  the  release  was  obtained  and  kept  on 
foot  by  fraud.  The  defendants  rejoined,  taking  issue  on  the 
question  of  fraud.  The  cause  was  tried  before  Mr.  J.  Yates, 
at  the  Madison  circuit,  in  June,  1818. 

The  plaintiffs  counsel  offered  to  prove,  that  during  the  pen- 
dency of  the  suit  by  Dean  against  the  plaintiff,  the  defendant 
Crocker  represented  himself  to  the  plaintiffs  counsel  as  an  impor- 
tant witness  in  that  cause ;  and  that  he  would  testity  to  fi&cts, 
which,  if  proved,  would  prevent  DeaWs  recovering ;  that  the 
defenee  of  that  suit  was  conducted  by  the  defendant  Crocker, 
who  employed  counsel  for  the  purpose ;  that  in  his  representa- 
tion, his  counsel  advised  him  to  obtain  a  release  from  the  plain- 
tiff, and  that  the  defendant  wrote  a  note  to  the  plaintiff;  which 
was  produced,  and  was  admitted  by  the  defendant  to  be  in  his 
own  handwriting,  in  these  words;  "Dear  sir,  It  is  thought 
best  by  Mr.  D.  and  Mr.  V.  JET.  to  have  you  sign  a  release.  I 
send  it  by  the  boy.  I  wish  you  to  do  it.  There  will  be  no 
risk  in  your  doing  it  It  is  uncertain  whether  we  shall  make 
use  of  it  or  not.  Yours,  in  haste."  That  thereupon  the  re- 
lease was  signed,  but  was  not  used  on  the  trial,  nor  was  the 
defendant  sworn  as  a  witness.  The  testimony  was  object- 
ed to  on  the  part  of  the  defendants,  but  the  Judge  intimat- 
ed an  opinion,  that  the  execution  and  delivery  of  &e  release, 
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NEW- YORK,  to  enable  the  defendant  to  be  a  witness,  without  its  being 
^J^J[^^12|^  used  on  the  trial,  would  be  a  sufficient  defence,  provided  it  had 
Pratt       not  been  obtained  fraudulently.     He,  however,  reserved  the 
Crockkb      y^^^y  *^d  suffered  the  evidence  to  be  introduced,  to  enable  the 
jury  to  pass  upon  the  fact,  whether  it  had  been  made  use  of 
on  the  trial,  or  had,  under  that  pretence,  been  fraudulently  ob- 
tained. 

It  was  proved  that  the  defendant  Crocker,  employed  two 
counsel  to  defend  the  suit  of  Dean  against  the  plaintiff,  and 
that  on  his  representation  to  his  counsel,  and  by  their  advice, 
[  *  272  ]  the  release  was  obtained.  Although  the  testimony,  ^whether 
the  release  was  produced,  and  whether  Crocker  was  sworn  on 
that  trial  or  not,  is  somewhat  contradictory  and  doubtful,  the 
weight  of  evidence  went  to  support  the  fact  that  he  was  not 

The  Judge  charged  the  jury,  that  if  they  should  be  of  opinion 
that  the  release  had  not  been  produced  and  used  on  the  trial 
between  Dean  and  the  plaintiff,  then  they  should  find  a  verdict 
for  the  plaintiff,  for  the  sum  recovered  by  Dean  against  him, 
subject  to  the  opinion  of  the  Court  on  the  point  reserved ;  but 
if  tney  should  think  the  testimony  sufficient  to  show  that  it 
had  been  produced,  that  then  their  verdict  ought  to  be  in  favor 
of  the  defendants. 

The  jury  found  a  verdict  for  the  plaintiff,  and  the  case  was 
submitted  to  the  Court  without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
issue  in  the  case  was  whether  the  release  was  obtained  and 
kept  on  foot  by  fraud.  It  is  not  doubted,  that  it  was  an 
effectual  bar  to  the  suit,  unless  it  was  fraudulently  obtained ; 
and  it  is  not  denied,  that  if  it  was  obtained  by  fraud,  that  fraud 
would  invaUdate  it. 

It  is  rendered  doubtful,  from  the  evidence,  whether  Crocker 
was  sworn  or  not ;  but,  from  the  verdict  of  the  iury,  under  the 
directions  given  by  the  Judge,  we  must  conclude,  that  Crock- 
er was  not  sworn  as  a  witness  on  the  trial  of  Dean  against  the 
plaintiff,  and  the  Judge  stated  to  the  jury,  that  if  the  release 
had  not  been  produced  and  read  on  the  trial  between  Dean 
and  Pratt,  that  they  should  find  a  verdict  for  the  plaintiff, 
reserving  the  question  of  law,  and  the  jury  found  for  the 
plaintiff. 

On  looking  into  the  evidence,  it  appears  fully  that  Crocker 
represented  himself  to  be  a  material  witness,  on  the  trial  of 
Dean  and  Pratt,  for  the  defendant,  and  that  he  was  released, 
with  the  intention  of  being  used  as  a  witness. 

It  does  not  appear,  that  his  representation  that  he  was  a 
material  witness,  was  felse  or  deceptive ;  and  it  must  be  con 
sidered,  that  the  release  was  put  into  Crocker^s  hands  uncon 
ditionally. 

I  do  not  perceive  any  fraud  on  the  part  of  Crocker,  in  ob- 
*  273  ]      taining  the  release.     It  was  absolutely  deUvered  to  him,  *to  bo 
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sure,  in  the  expectation  that  he  would  be  a  witness ;  and  it  was  new-york, 
not  his  fiiult  that  he  was  not  called.     The  release,  being  under  v,^Ji^J2J^ 
hand  and  seal,  required  no  proof  of  a  consideration  to  support       Jamxs 
it.     It  seems  to  me,  that  the  point  submitted  to  the  jury  was     u^o^i,^- 
not  an  essential  one ;  for  if  the  release  was  fairly  obtained,  and 
delivered  unconditionally,  and  the  plaintiff's  remedy  against 
Crocker  and  his  sureties,  for  the  act  from  which  he  was  dis- 
charged, was  gone  for  ever,  it  was  not  within  the  issue  to  inquire 
whether  the  release  had  been  produced  and  read  on  the  trial ; 
for,  whether  it  was  so  or  not,  it  did  not  touch  the  question  of 
fraud.     A  new  trial  must  be  granted,  the  costs  to  abide  the 
event,  unless  the  plaintiff  elect  to  waive  the  assessment  of 
damages  for  that  breach. 

Rule  accordingly. 


James  &  Flack  against ^kciLL.^x  and  others,  Admin- 
istrators, &c. 

THIS  was  an  action  of  assumpsit  brought  agcdnst  the  defend-  An^admiMion 
ants,  as  the  administrators  of  Chauncey  Woodruff,  deceased.  craT^exccutora 
The  declaration  contained  counts  for  goods  sold  and  delivered  ®^,*^^f*^"*5™: 
to  the  intestate,  and  the  usual  money  counts ;  and  the  prom-  due'  nt>m  Uie 
ises  were  alleged,  in  one  set  of  counts,  to  have  been  made  by  }^5^*®J[^*°*^ 
the  intestate,  and  in  the  other,  by  the  administrators.  There  conclude  the 
were,  also,  counts  on  an  insimul  cqmputassent  with  the  deceas-  JJ^^,  ^ 
ed,  and  with  the  administrators.  Of  the  three  administrators,  the^dfbt  bad 
Hockley  J  Ford  and  Gifford,  Ford  only  appeared,  and  pleaded,  *^J*|jf  ^^, 
1.  Payment  by  the  administrators;  2.  Judgments  outstanding,  craiadmiDistn^ 
andp/ene  administravit^praeter,  fyc;  and,  3.  That  he,  the  de-  i^^jj^jj^^  "I 
fendant,  Ford,  *as  administrator,  did  not  undertake  and  prom-  '"T#  $^4^' 
ise,  &c.  The  plaintiffs  replied,  admitting  that  the  defendants  mem  of  a  debt 
had  fully  administered,  and  praying  judgment  of  assets,  quando,  i^^^^y^  ^ 
&c.,  cgid  an  issue  was  taken  on  the  plea  of  payment.  The  piainUfis,  re- 
cause  was  tried  before  the  late  Chief  Justice,  at  the  Albany  Sf*Ibe*e8Uie*o 

circuit,  in  April,  1818.  the  amount  of 

At  the  trial,  the  plaintiffs  produced  in  evidence  a  writing  d w  ^^^^^jj^y  ^3^^ 

signed  by  the  defendant  Hackley,  which  was  as  follows :    "  I  and   gave  bis 

do  certify,  that  on  15th  day  of  April,  1815,  there  was  due  from  pf^tifliforlto 

the  estate  of  Chauncey  FFooe?rt/j^deceased,  to  Messrs.  James  fy  amount;      be 

Flack,  the  sum  of  500  dollars  and  41  cents,  which  was  the  veSl"?^  th,?!; 

balance  due  on  a  note  given  by  Aaron  Hackley,  jun.,  April  yean      after- 

6th,  1813,  on  settlement  of  the  accounts  between  said  estate  "^^   ^^ 

and  James  fy  Flack,  and  that  the  said  first  mentioned  sum  and  the  plaintiffs  ex- 
tended tbeir 
credit  to  him,  by  receiving  a  new  note,  and  he  then  failed,  havinr  never  paid  the  debt.  It  was 
held,  that  under  the  circumstances  of  the  case,  it  might  be  mtended  that  the  note  of  the  admin'wtrator 
vas  accepted  in  satisfaction  of  the  debt ;  and  besides,  that  the  plaintiffs,  after  indulging  him  for  such  a 
length  of  time,  must  submit  to  a  loss  attributable  to  their  own  neglect,  and  could  not  throw  it  upon  the  et- 
late  of  the  intestate. 
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NCW-TORK,  interest  still  remains  doe  and  unpaid,  and  is  a  demand  against 
y^lj^^^j^i^  said  estate,  and   now  justly  due.     Herkimer^  August  24th, 
j^KEs        1816.     Aarcn  Uackley,  jun.,  one  of  the  administrators/' 
Hacxlkt  '^^^  defendant  produced  an  account,  in  the  handwritijig  of 

one  of  the  plaintins,  in  which  the  intestate  was  charged  with 
the  sum  of  244  pounds  4  shiUin^p  and  9  pence,  and  underneath 
was  written  the  following  receipt;  "  Albaug,  April  1st,  1813. 
Received  Aaron  HacJHey,  junr's.  note  in  full  fVm.  James," 
The  note  here  alluded  to,  was  -as  follows :  ''  For  value  receiv- 
ed, I  promise  to  pay  James  fy  Flacky  or  order,  six  hundred  and 
ton  dollars  59  cents,  (being  the  amoimt  of  their  account 
against  Chauncey  Woodruff,  deceased,  saving  and  excepting  all 
errors,)  payable  six  months  after  date,  with  interest  Alb^ngy 
6th  oi  April,  1813.    Aaron  Hockley,  juny 

The  defendant  also  produced  another  account,  rendered  by 
the  plaintiffs  to  Hackley,  in  which  the  latter  was  credited  with 
the  sum  of  74  pounds  3  shillings  9  pence,  in  cash,  and  was 
charged  with  a  balance  of  200  pounds  3  shillings  4  pence,  on 
the  15th  iA  April,  1815.  Under  the  account  was  this  receipt: 
"  Received  note  at  4  months.  James  fy  Flack."  The  last 
mentioned  note  was  given  to  the  plaintiffs  by  Hackley,  for  510 
dollars  41  cents,  being  for  the  above  balance,  with  the  dis- 
count, until  the  time  of  payment ;  it  was  payable  at  th('  office 
[  *  275  ]  of  the  Manhattan  Company  in  Uiica^  and  was  ^endorsed  by  the 
plaintiffs  to  M.  Hunt,  This  note  was  not  paid  when  it  fell 
due,  and  was,  afterwards,  re-delivered  by  the  plaintiffs  to 
Hackley, 

It  was  fiirUier  proved,  on  the  part  of  the  defendant,  that  at 
the  time  when  the  certificate  was  given  by  Hackley  to  the 
plaintiffs,  Hackley  was  insolvent,  and  that  the  fact  was  known 
to  the  plaintiff  James^  at  the  time  that  he  received  it.     It  was 

f'ven  without  the  knowledge  of  the  other  defendants,  and 
'ord,  as  soon  as  he  learned  the  circumstance,  expressed  his 
dissatts&ction.  Hadcley  was  a  merchant  in  good  standing, 
from  1813  to  1816,  and  paid  his  debts,  but  failed  in  the  spring 
of  1316,  and  became  totally  insolvent  It  was  also  proved, 
that  Hackley  bad  received  money  of  the  estate,  to  the  amount 
of  the  debt  due  to  the  plaintifls,  in  order  to  pay  it,  a«d  which 
debt  he  had  assumed. 

A  veittct  was  found  for  the  plaintiffs,  subject  to  the  opinion 
of  the  Court,  on  a  case  containing  the  facts  above  stated. 

Henryj  for  the  plaintiffs,  contended,  1.  That  the  written  ac« 
knowledgment  of  Hackley,  one  of  the  administrators,  was  suffi 
cient  evidence  of  the  debt,  and  was  binding  upon  all.  Where 
there  are  several  executors  or  administrators,  their  interest  in 
the  goods  of  the  testator  or  intestate,  is  joint  and  entire.  (1 
Comyn^s  Dig,  342.  Adminis,  B.  12.)  There  is  no  distinction, 
in  this  respect,  between  executors  and  administrators.  The 
opinion  of  Lord  Hardwicke,  in  Hudson  v.  Hudson,  (1  Atk* 
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461.)  recognizing  a  distinction,  has  been  doubted  and  over*  NEW- YORK, 
ruled.  {Shep,  Touchst.  484, 485.  Jacomb  v.  Uarwood,  2  Fe-  ,^i^!:^^i^ 
sty,  265.  267.)  Ja^ks 

2.  The  note  given  by  Hackley^  was  no  extinguishment  of 
the  debt  due  by  the  testator.  This  Court  has  repeatedly  de- 
cided, that  a  bill  or  note  of  the  debtor,  or  of  any  other  person, 
is  no  payment  of  a  precedent  debt,  unless  it  is  expressly  so 
agreed.  {Murraij  v.  Go^emeur^  2  Johns.  Cos,  438.  Herring 
V.  Sanger,  3  Johns.  Cos.  71.  l^obey  v.  Barber,  5  Johns,  Rep, 
68.  Sehermerkorn  v.  Loins,  7  Johns.  Rep.  311.  9  Johns.  Rep, 
310.  8  Johns.  Rep.  388.  11  Johns.  Rep.  409,)  The  case 
of  Arnold  v.  Camp,  (12  Johns.  Rep.  *409.)  which  may  be  cited  [  *  276  ] 
by  the  defendants,  was  peculiar  in  its  circumstances,  and  is  not 
in  point. 

Ford  and  H.  BleecJcer,  contra.  Though  one  administrator 
may,  perhaps,  acknowledge  a  debt  really  existing ;  yet  he  can- 
not create  a  debt,  or  revive  one  already  extinguished  or  paid, 
so  as  to  bind  his  coadministrator.  One  executor  cannot  con* 
fess  a  judgment  so  as  to  bind  his  co-executors.  (1  Str.  20. 
Toller's  L.  of  Executors,  359,  360.)  The  Court  will  protect 
the  estate  against  the  misconduct  or  fraud  of  one  of  the  execu- 
tor?. The  plaintiff  received  the  promissory  note  of  jff.  as  if  he 
had  been  a  stranger,  and  gave  a  receipt  in  full  for  the  debt  due 
by  the  intestate.  The  giving  the*  note  was  equivalent  to  the 
payment  of  so  much  money.  (8  Johns.  Rep.  206.  5  Mass. 
Rep.  299.  2  Esp.  N.  P.  Rep.  571.  5  fip.  N.  P.  Rep.  122. 
3  Mass.  Rev.  403.     11  Johns.  Rep.  468.) 

Again ;  tne  giving  up  the  first  note,  and  taking  a  new  one 
at  a  longer  credit,  amounts  to  a  pavment  of  the  first  note. 
(2  mis.  355.  1  Esp.  N.  P.  Rep.'^S.  3  Johns.  Cas.  371. 
5  Johns.  Rep.  72:)  The  party  who  is  guilty  of  laches,  makes 
the  debt  his  own.  So,  the  principle  laid  down  in  Cheever  v. 
Smith,  (15  Johns.  Rep.  276.)  is  ap'plicable.  If  a  man  deal  with 
another's  agent,  and  gives  him  a  receipt  for  a  sum  of  money 
which  he  had  a  right  to  pay,  and  on  the  fitith  of  that  receipt 
the  principal  settles  with  the  agent,  and  pays  him  money,  the 
party  who  gave  the  receipt  cannot,  afier  such  settlement, 
charge  the  principal  with  the  payment  of  the  same  sum  again, 
on  the  ground  of  mistake.  {Newmarch  v.  Clay,  14  Easfs 
Rep.  239.) 

Again ;  it  is  a  general  principle,  wherever  one  of  two  inno- 
cent persons  must  suffer  by  the  acts  of  a  third,  he  who  has 
ena}>led  snch  third  person  to  occasion  the  loss,  must  sustain  it 
(2  Term  Rep.  70.  per  Ajshhurst,  J.) 

"Henry,  in  reply,  said,  that  in  law,  as  well  as  common  sense, 
where  a  receipt  in  full  is  given  for  a  debt,  on  taking  a  note,  it 
means,  that  when  paid  it  shall  be  in  full.  The  note  merely 
suspends  the  right  of  action  during  the  '^time  it  has  to  run.      [  *  277  J 
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NEW-YORK,  It  does  not  extiiuniish  the  debt.     (PutTiam  t.  Lewis,  8  Johns 
^^:J^  Rep.  389.) 

The  true  question  is,  whether  the  note  was  taken  with  an 
express  agreement  that  it  should  be  a  payment  of  the  debt  ^ 
The  object  of  this  suit  is,  to  obtain  payment  of  the  debt  out  of 
the  assets  of  the  intestate.  No -delay,  or  lapse  of  time,  short 
of  the  period  of  limitation,  will  amount  to  a  bar,  or  prevent  the 
assets  from  being  made  liable.  {Hammershj  v.  Lambert,  2 
Johns.  Ch.  Rep,  508.)  This  is  the  case  of  administrators 
seeking  to  exempt  the  assets  from  the  payment  of  a  debt  of 
the  intestate.  The  cases  cited  on  the  other  side  are  not  appli- 
cable. 

If  the  note  of  a  third  person  would  not  be  payment  of  a 
debt,  without  an  express  agreement  to  that  effect,  a  fortiori^ 
the  note  of  the  party  himself  can  be  no  payment. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court  Two 
questions  have  been  made,  1.  Whether  the  written  admission 
by  HacJcIey,  one  of  the  administrators,  in  August,  1816,  is  con- 
clusive evidence  of  the  debt ;  and,  2.  Whether  the  notes  of 
Hackley,  under  the  circumstances  of  the  case,  are  to  be  regard- 
ed as  an  extinguishment  or  satis&ction  of  the  debt  against  the 
intestate  ? 

There  can  be  no  doubt,  that  if  administration  be  granted  to 
several  persons,  either  of  them  has  authority  to  receive  any 
debt  due  to  the  intestate  ;  and,  in  general,  the  powers  of  an 
administrator,  where  there  are  several,  is  equal  to  that  of  an 
executor,  under  the  same  circumstances  ;  but  a  single  adminis- 
trator or  executor,  where  there  is  a  plurality  of  them,  cannot 
create  a  debt  against  the  intestate,  where  none  existed.  In  the 
case  of  Elwell  v.  Qtiacky  (1  Str.  20.)  one  of  three  executors 
gave  a  warrant  of  attorney  to  confess  judgment  against  all  of 
them,  and  judgment  was  entered  against  all,  de  bonis  testatoris, 
which  was  set  aside  on  motion,  for  they  may  sever  in  their 
pleas,  and  the  one  most  beneficial  to  the  estate  shall  prevail. 
The  admission  by  Hacklet/,  of  the  existence  of  the  debt,  did 
not  conclude  Ford  from  showing  that  it  had  been  paid.  To 
maintain  the  contrary,  would  be  subjecting  the  estate  of  an  in- 
testate to  entire  destruction,  if  one  of  the  administrators  is  faith- 
[  •  278 1  less  to  his  trust.  The  issue  •in  this  case  is  joined  on  the  plea 
of  one  of  the  administrators,  and  it  was  competent  for  him  to 
make  any  defence  under  the  issue,  showing  that  there  was  no 
debt  due  to  the  plaintiffs,  or  that  it  had  been  extinguished. 

The  acceptance  of  a  negotiable  note  for  an  antecedent  debt, 
will  not  extinguish  such  debt,  unless  it  is  expressly  agreed,  that 
it  is  received  as  a  payment.  This  point  has  been  frequently 
so  ruled  in  this  Court.  (II  Johns,  Rep.  414.  and  the  cases 
there  cited.)  The  facts  in  this  case  are  extremely  strong  to 
show  that  Hackley^s  notes  were  received  in  payment  of  the 
debt  due  from  the  intestate.  But  there  is  another  view  of  the 
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subject,  which  I  apprehend  is  decisive  against  the  plaintiffs ;  new-york 

they  accepted  Hockley's  note  in  1813,  for  the  balance  of  the  ^^^^:J^^ 

debt  due  from  the  intestate,  and  gave  him  a  receipt  in  full,  in       James 

consequence  of  his  having  given  the  note ;  and  it  appears  that     h^ckj.et 

Haddey  having  assumed  to  pay  this  debt,  he  received  the 

moneys  of  the  estate  to  the  amount  of  the  debt  iBissumed,  in 

order  to  pay  it ;  and  it  is  fairiy  to  be  inferred,  that  Hockley 

thus  received  the  moneys  of  the  estate,  because  he  had  given 

to  the  plaintiffs  his  note  and  taken  their  receipt  in  full.     Sock- 

ley's  note  was  good,  and  continued  to  be  so,  for  three  years 

afler ;  in  the  mean  time,  the  plaintiffs  again  extended  the  credit 

given  to  him.     At  any  time  from  1813  to  1816,  the  plaintiffs, 

by  pressing  Hockley y  might  have  received  the  money;  but  now, 

by  the  insolvency  of  Hockley y  either  the  plaintiffs  or  the  intes- 

idte's  estate  must  lose  the  debt 

The  case  of  Arnold  v.  Coinp,  (12  Johns.  Rep.  409.)  is  very 
much  in  point ;  there  the  plaintiff  held  the  promissory  note  of 
Comp  and  Downing^  who  were  partners  ;  the  partnership  note 
was  given  up  by  the  plaintiffs,  and  one  of  the  partners,  Doton- 
ingy  gave  his  own  note  to  the  plaintiff;  and  it  appeared  that 
Comp  had  given  Dotoning  property  to  take  up  the  partnership 
note.  ^We  held,  that  the  individual  note  of  Dovming  was  in* 
tended  to  be  given,  and  was  actually  received,  in  satis&ction 
of  the  partnership  note ;  and  several  cases  are  there  referred  to 
by  the  late  Chief  Justice  in  support  of  the  principle.  In 
Cheever  v.  Smith  and  others,  (15  Johns.  Rep,  276.)  this  princi- 
ple was  adopted,  that  if  a  man  deals  with  another's  agent,  and 
fives  the  agent  a  receipt  *for  a  sum  of  money  which  the  agent  [  ^^  I 
ias  a  right  to  pay,  and  on  the  faith  of  that  receipt  the  principal 
lettles  with  the  agent,  and  allows  the  sum  paid,  the  pai:ty  giv- 
•ng  the  receipt  cannot  lie  by,  until  afler  a  settlement  between 
the  principal  and  agent,  and  then  charge  the  principal  with  the 
same  sum  again.  And  where  both  parties  are  equally  blame- 
less, and  a  loss  is  to  be  sustained  by  one  of  them,  it  must  fitll 
on  him  who  occasioned  it.  That  principle  is  applicable  here, 
for  the  administrators  are  agents,  appointed  by  law,  to  admin- 
ister upon  the  estate  of  the  intestate,  to  collect  his  debts  and 
pay  them.  When,  therefore,  Hackley,  one  of  the  administra- 
tors, produced  to  his  co-administrators,  evidence  that  the  plain 
tiffs  had  received  his  note  in  fiill  of  his  demands  on  the  estate, 
they,  knowing  that  Hockley  was  solvent  and  able  to  pay  his 
note,  were  justified  in  paying  to  him  the  amount  he  had  thus 
assumed ;  and  the  plaintiffs,  by  their  indulgence  to  Hockley  for 
so  long  a  period,  must  either  submit  to  a  loss  attributable  en- 
tirely to  their  own  neglect,  or  throw  that  loss  on  the  estate  of 
the  intestate.  The  plaintiffs  have  trusted  most;  they  have 
occasioned  the  loss,  and  they  ought,  in  law  and  equity,  to 
bear  it 

Judgment  for  the  defendants. 

821 


279  CASES  IN  THE  SUPREME  COURT 

NEW-TORK, 
May,  1819. 

'j^^*'*^^'^"^^  The  Overseers  of  the  Poor  of  the  Town  of  Augusta 
of'^™gd8?a      against  The  Overseers  of  the  Poor  of  the  Town  of 

Ov£RS£ER8  JTARIS* 

OF  Paris. 

irunderaparo)      IN  ERROR,  on  Certiorari  to  the  Court  of  General  Sessions 
«teTiSd)*'a  of  the  Peace,  of  the  county  of  Oneida. 

part^amouDtW  Ruth  Gilbert,  and  the  six  infiaint  children  of  herself,  and  her 
sevei^'^ve  husband,  John  Gilbert,  were  removed,  by  an  order  of  two  Jus- 
dollars,  of  the  tices,  dated  the  5th  ot  February y  1817,  from  the  town  of  Parii 
[  *  230  ]  to  the  town  of  Augusta,  which  order  adjudicated  the  ^settle- 
bS^'^lTb  "tte  ™®'**  of  the  paupers  to  be  in  the  latter  town.  The  overseers 
purchuer,^  but  of  the  town  of  Augusta  appealed  from  the  order,  to  the  Court 
S?*'^^ilSiTon  ^^  Sessions  of  the  county  of  Oneida^  where  it  was  affirmed, 
taken  by  him"  On  the  hearing  of  the  appeal,  Caleb  Gardiner,  the  only  witness 
?*ImrehL'"Sf  ™<^™^  testffied,  that  John  Gilbert,  the  husband  of  Ruth  Gil- 
an  estate  as  bert,  the  pauper,  contracted  with  him  by  parol,  for  twenty  acres 
OemSu*  *  **^"  ^  '"^^  *"  Augusta,  and  paid,  towards  the  land,  a  cow  valued 
It  teenu^  that  at  25  doUars,  another  cow  valued  at  20  dollars,  and  certain 
csuue  Mxiiiired  P'omissory  notes,  for  something  more  than  40  doUars,  which 
by  the  purchase  Were  duly  paid« 
eniy^tl'^'^dot      The  casc  on  the  return,  was  submitted  to  the  Court,  with 

Ian,  and  actual  OUt  argument. 
paymopt  of  the 
whole  consider- 

aUon,  although  Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Ck>urt.  D 
to  il2i*tiltl^  ^oes  not  appear  that  any  deed  was  given  by  Gardiner  to  Gil- 
tiiiTwiii  gain  a  bert,  uor  whether  Gilbert  occupied  the  land,  nor  what  the  entire 
settlement.  p^ice  of  the  bjDd  was.  It  may  feirly  b^  presumed,  that  the 
consideration  for  the  huid  exceeded  the  payments  made,  from 
the  (act  that  no  deed  was  given,  and  that  the  witness  speaks 
of  the  payments  as  being  made  towards  the  land.  In  the  case 
of  SdkaghticoJce  v.  BrumuAdc,  (14  Johns.  Rep.  260.)  we  de- 
cided, thftt  the  mere  contract  for  the  purchase  of  an  estate,  was 
not  sufficient  for  the  acquiring  a  settlement  by  this  mode,  and 
that,  altbou^  the  statute  makes  use  of  the  term  purchaser,  it 
necessarily  unplies  that  a  tide  must  be  given.  In  the  case  of 
Whittitown  v.  Cfmstable,  (14  Johns.  Rep,  469.)  the  question, 
as  to  the  kind  of  purchaser  contemplated  by  the  statute,  came 
under  examination  again  ;  Mr.  Justice  Van  Ness,  who  deliver- 
ed the  opinion  of  the  Court,  explains,  correctly,  the  meaning 
and  intention  of  the  statute.  He  says,  an  indefeasible  equita- 
ble interest  has  been  considered  sufficient  to  bring  the  pur- 
chase within  its  provisions ;  and  that  he  can  see  no  reason, 
why  an  equitable  interest  acquired  by  a  purchase,  and  payment 
of  75  dollars,  if  it  be  clear  and  indisputable,  should  not  give  a 
settlement  under  the  statute ;  and  he  seems  to  suppose,  that 
the  payment  of  the  whole  consideration  money,  although  no 
deed  was  given,  would  be  a  purchase  within  the  statute. 

Here,  however,  it  is  not  shown,  that  the  whole  consideration 
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money  was  paid,  or  that  possession  was  taken  of  the  purchased  new-york, 
land ;  and  this  it  was  incumbent  on  the  town  of  •Pom  to  have  ^^^J^i^J^l^ 
proved.  For  auglit  we  know,  the  bargain  was  abandoned, 
frcmi  the  inability  of  Gilbert  to  fulfil  Ins  contract.  Where 
there  has  been  no  title  acquired,  a  state  of  iacts  ought  to  be 
proved,  clearly  showing,  that  the  purchaser  acquir^  a  dear 
equitable  right  to  have  the  title  perfected.  The  statute  con- 
templates two  things ;  the  abittty  of  the  purchaser  to  pay ;  and 
his  actually  paying  75  dollars,  in  order  that  the  payment  shall 
acquire  to  the  purchaser  an  estate  or  interest  in  lands.  In  this 
last  respect,  the  proof  is  manifestly  defective,  (a) 

Order  of  Sessions  reversed. 

(«)  Vide  Oveneers  rf  BridgetoaUr  t.  (henm-M  ^  Brooi^fddf  3  Cawm^  999. 


Edwards  and  Wife  against  Davis. 

IN  ERROR,  to  the  Court  of  Common  Pleas  of  the  county  There  is  no 
<if  Jefferson.  Sbi?JSon   'by 

The  defendant  in  error  brought  an  action  pf  indebitatus  as-  which  a  cAiJd  u 
sumpsit,  in  the  Court  below,  against  the  plaintiffs  in  error.  ^^^faS^P^d 
The  declaration  aUeged,  that  Hannaky  the  wife  of  the  defend-  indigent  parent, 
ant,  Edwards,  when  sole  and  unmarried,  was  indebted-  to  the  ^\he^  eSud''^ 
plaintiff  below,  in  the  sum  of  300  dollars,  for  meat,  drink,  created  soiciv 
washing,  lodcing,  and  other  necessaries,  by  the  plaintiff  found  ^^IJI^V  ^ 
and  furnished,  at  her  special  instance  and  requ^t,  whilst  sole  law  doei  not 
and  unmarried,  for  Samrnl  and  Ruth  Qarky  her  parents;  and  i^^^a>nhi]^ 
in  the  further  sum  of  300  dollars,  paid,  laid  out,  and  expended,  top^yiorneceB' 
at  her  special  instance  and  request,  and  for  her,  in  furtherance  c3C*^ih?™'hii 
of  their  good  and  comfortable  maintenance  and  support,  and  reauest,  to  an 
in  discharge  of  surgeons'  and  physicians'  bills  for  attendance  on  ^a^^^rai 
them ;  and  being  so  indebted,  whilst  she  was  sole  and  unmar-  obiig^on  can 
ried,  she  undertook,  &c  There  was  another  similar  count,  cd  mth^mode 
for  necessaries  furnished  to,  and  money  paid  for^  the  mainte-  pointed  out  by 
nance  of  Samuel  and  Ruth  Clark,  at  the  requests  of  both  the  ^^^Jisetat 
defendants,  Edwards  and  *his  wife,  in  which  the  promise  was  [  *  282  ] 
alleged  to  have  been  made  by  them  both.  The  defendants  "^  j^  ^ 
pleaded  non  assumpserunt.  ^s, s. t\ .'i  n. 

The  cause  was  referred,  under  the  statute,  by  rule  of  Court,  f^/^j  ^^' 
and  the  referees  made  the  following  report:  ^'The  referees  Adeciaration 
appointed  in  this  cause  report,  that  they  find  due  to  the  plain-  »  "^^^'*^ 
tiff  fiiom  the  defendants,  the  sum  of  49  dollars  and  51  cents.  ^gaiittTh^shLd 
The  fects  were  substantially  these :  that  Davis's  and  Edwards's  ^  "^^^^  ^^^^^ 

and  promise  by 
imbaad  and  wif«,  dnrinr  covertDra,  is  bad,  for  iba  wile  canoot  be  siMd  upon  a  mere  penonal  contract  made 
daring  coverture,  alchoogh  Joined  with  her  hasband :  and  if  a  count  on  a  premise  by  hiMbiuid  and  wife,  be  joined 
with  a  coast  M  a  pnnise  by  tiM  wift  cboii  «0fa,  aad  Jiidgment  M  iwdttM  ^ 

223 


883  CASES  IN  THE  SUPREME  COURT 

NEW-YORK,  wives  are  sisters^  whose  parents  have  eight  children.  £</* 
.^JJj][;J2J^  wardit  wife  was,  before  the  marriage  with  Edwards^  a  widow. 
Her  parents  were  poor  and  feeble,  and  unable  to  maintain 
themselves.  The  plaintiff  had,  during  the  widowhood  of  Mrs. 
Edwardsy  expended  the  sum  of  396  dollars  and  8  cents,  the 
one  eighth  part  of  which  is  the  above  sum  reported.  It  ap- 
peared that  Mrs.  Edwards^  while  a  widow,  had  sufficient 
property  to  have  paid  said  sum  reported.  The  plaintiff  also 
claimed  before  us,  the  one  eighth  part  of  348  dollars  and  48 
cents,  being  the  sum  that  appeared  in  evidence  to  us,  which 
he  had  expended  in  support  of  the  aforesaid  parents  of  Ed- 
wards^s  wife,  since  she  was  married  to  Edwards,  and  before 
the  commencement  of  this  suit ;  but  this  last  demand  we  did 
not  allow ;  but  refer  the  same  to  the  Court,  whether,  according 
to  law,  it  ought  to  be  allowed." 

The  Court  confirmed  the  report  as  to  the  first  sum  found  by 
the  referees,  but  disallowed  the  other,  and  a  judgment  was 
thereupon  rendered,  for  the  plaintiff  below,  for  49  dollars  and 
51  cents. 

Loucks,  fi>r  the  plaintiffs  in  error.  By  the  marriage,  the  ob- 
ligation of  Hannah,  the  wife  of  Edwards,  to  maintain  her 
parents,  entirely  ceased,  she  havinff  taken  upon  herself  stronger 
and  paramount  duties.  A  man  who  marries  a  widow,  having 
children  by  a  former  husband,  is  not  bound  to  maintain  those 
children.  {Cooper  v.  Martin,  4  East,  76.  84.)  Lawrence,  J., 
said  it  was  a  mistake,  to  consider  the  maintenance  of  the  chil- 
dren as  the  debt  of  the  mother,  who  has  married  a  second  hus- 
band, or  as  a  debt  on  her  estate.  The  wants  of  the  children 
are  only  ground  for  an  order  of  maintenance,  under  the 
statute,  if  the  parent  is  of  sufficient  ability ;  but  when  she  has 
[  •  283  ]  parted  with  that  ability  by  a  second  ♦marriage,  she  is  no  longer 
liable.     (Tuib  v.  Harrison,  4  Term  Rep.  118.  *S.  P.) 

So,  in  Rex  v.  Munden,  (1  Str.  190.)  it  was  decided,  that  a 
man  was  not  bound  to  maintain  his  wife's  mother,  though  he 
received  a  good  fortune  with  his  wife.  Pratt,  Ch.  J.,  said,  that 
by  the  law  of  nature,  a  man  was  bound  to  take  care  of  his  own 
father  and  mother ;  but  there  being  no  temporal  obligation  to 
enforce  that  law  of  nature,  it  was  necessary  to  establish  it  by 
act  of  parliament,  which  extended  no  further  than  the  law  of 
nature  went  before.  This  case  was  recognized  in  Th^  King 
V.  Benoier,  (2  Lord  Raym.  1454.) 

There  is  no  contract  m  this  case ;  but  the  plaintiff's  claim  is 
founded  on  the  liability  of  the  defendant's  wife,  arising  firom 
natural  relationship,  which,  we  contend,  ceased  on  her  mar 
riage.  But  if  liable  at  all,  she  could  only  be  so,  under  the 
statute  ybr  the  relief  and  settlement  of  the  poor,  (I  N.  R.  L. 
286.  sess.  36.  ch.  78.  s.  21.  1  R.  S.  614.  ^  1.  &c.  The 
only  remedy  being  by  statute,  no  action  lies  at  common  law 
(5  Johns.  Rep.  175.  10  Johns.  Rep.  389.)  The  party,  there 
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fof e,  should  have  applied  to  the  Sessions  for  an  order  of  main-  NEW- YORK, 
tenance.  ^^^^^  ^^'^• 


Edwards 

V. 
Da¥1S. 


JV.  Williamsy  contra.  The  plaintiflf  below  was  clearly  en- 
titled to  recover  against  tlie  defendants  the  amount  for  which 
the  wife  of  E.  was  liable.  Now,  the  wife  was  under  a  natural 
and  moral  obligation  of  the  highest  kind,  to  support  her  in- 
digent parents  ;  (1  BL  Com,  453.)  and  the  Court  may  presume 
a  promise  founded  on  such  moral  obligation,  (a)  This  *is  the  f  *  284  | 
principle  of  tlie  common  law ;  and  though  the  statute  gives  a 
remedy,  it  is  in  the  affirmative,  and  does  not  take  away  the 
common  law  right.  (1  Comi^n^s  Dig.S2'2.  Action  on  Statute, 
(C.)     2  Inst,  100.) 

Again ;  the  report  of  the  referees  may  be  considered  as  a 
special  verdict ;  the  Court  may,  therefore,  presume  that  it  was 
proved,  that  the  necessaries  were  furnished  to  the  parents,  at 
the  special  instance  and  request  of  the  defendants.  (1  Saund, 
223.  (I.     BartUtt  v.  Crozicr,  15  Johns.  Rep.  254.) 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court  On 
the  argument  these  questions  were  discussed ;  whether,  inde- 
pendently of  statutory  provisions,  at  common  law,  a  child, 
having  sufficient  property,  was  liable,  merely  from  that  relation, 
to  support  her  parents  ;  and  whether  a  suit  could  *be  maintained       f  *  285  ] 

(a)  It  never  has  been  decided,  that  a  mere  moral  obligation  is  sufBclent  to 
nii:e  an  implied  assuniiYsit.  Our  law  does  not  go  the  len^h  of  the  civil  law  in 
enforcing  a  naked,  promise,  or  mere  moral  p^Uga-tion.  {TiKnn^  v.  Dutu^AJohns. 
Rep.  97.  1  FonU.  Equ.  '322 — 32(i.)  Where  asaumpsU  Is  brought  on  a  past  or 
executed  consideration,  and  laid,  as  it  must  be,  on  the  request  of  the  defendant, 
(1  Ckktys  PL  29(),  297.)  that  rrqwM  may  be  shown  either  by  positive  proof,  or 


that  a  legal  or  equitable  duty,  or  a  prior  moral  obligation,  is  a  sufficient  consid- 
eration to  support  an  express  promise.  (Buller's  J/.  P.  147.  Watson  v.  Turner. 
Hatches  v.  Saunders,  Cown.  290.  .itf.ins  v.  Banwell,  2  East,  50G.  Scd  vide  3 
Bos.  if'  Pull,  249,  250.  tVennafl  v.  Mniy,  a  learned  and  well  written  note  of 
the  reporters,  who  tiiink  the  position  too  broad  and  indefinite.)  From  what  is 
■aid  by  the  Court  in  Comstock  v.  Smith,  (7  Johns.  Rep.  88.)  it  mic;htbe  inferred, 
that  a  beneficial  consideration,  or  a  request,  might  be  implied  from  the  moral 
obligation  alone,  but  the  cases  there  referred  to,  do  not  support  that  doctrine ; 
Qor  was  such  a  principle  necessary  to  the  decision  in  that  case.  Though  it  has 
bc^en,  undoubtealy,  decided,  that  '*  where  a  person  is  bound,  morally  and  con- 
0cieutioa8l3^,  to  paj  a  debt,  though  not  legaUy  bound,  a  subsequent  promise  to 
paj  will  give  a  nght  of  action  ;"  {Lee  v.  Jmig-geridge,  5  Taunt.  36.  44.)  or  as 
Gibis,  J.,ezprefl8e8  liinuelfy  that''  wherever  tliere  is  a  moral  obligation  to  pay  a 
debt,  or  perform  a  duty,  a  promise  to  perform  that  duty,  or  paj  that  debt,  will 
be  supported  bv  the  previous  moral  obligation ;"  yet  it  is  believed,  that  in  all 
the  cases  which  may  be  cited  in  sapport  of  the  rule,  there  was  an  original  con- 
sideration, beneficial  to  the  party  promising,  and  which  might  have  been  en- 
forced, on  an  implied  promise,  had  it  not  been  for  some  statute  provision,  or 
tome  poaltive  rule  of  law,  which,  with  a  view  to  the  general  good,  exempted 
the  party  from  legal  liability,  in  4he  particular  instance.  (Vide  further  Dunbar 
r.  WtOmms,  10  Johns.  Rep.  249.  mwhy  v.  Wiltshire,  2  Esp.  JV.  P.  Rep.  739. 
Emmons  v.  Wilmot,  3  Esp.  JV.  P.  Rep.  91.  Ttoga  y.  Seneca,  13  Johns.  Rep.  380. 
Everts  y.  Adams,  12  Johns.  Rep.  352.  Cktfield  v.  Waring,  14  Johns.  Rep.  188. 
frM^  T.  Buaer,  15  Johns.  Rep.  2dl.  Barnes  v.  Hediey,  2  Taiunt.  174.  Lasnh  i. 
Bunce,  4  Maule  ^  Selw.  Rep.  275.     Wing  v.  MiU.  1  Bamw.  if  Aid.  Rsp.  104.) 
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NEW-YORK,  by  any  person,  furnishing  a  necessary  support  to  the  parents, 

JJJjiJSi^  against  such  child. 
Edwards  The  duty  of  a  parent  to  maintain  his  oiTspring,  until  they 
Datm  attain  the  age  of  maturity  is  a  perfect  common  law  duty.  The 
liability  of  a  x^hild  to  support  its  parents,  who  are  infirm,  des- 
titute, or  aged,  is  wholly  created  by  statute ;  and  it  has  b^en 
truly  said,  that  the  statute  imposes  on  such  rebtives  duties 
unknown  to  the  common  law.  {Reaves!* $  Domestic  Relations, 
284.  1  BL  Com.  448.)  In  Rsx  v.  JMunrfcn,  (1  Str.  190.) 
Pratt,  Ch.  Justice,  said,  with  the  concurrence  of  the  Court, 
^^  by  the  law  of  nature,  a  man  was  bound  to  take  care  of  his 
own  father  and  mother,  but  there  being  no  temporal  obligation 
to  enforce  that  law  of  nature,  it  was  found  necessary  to  estab- 
lish it  by  act  of  parliament."  Our  statute  for  the  relief 
and  settlement  of  the  poor,  (1  N.  R,  L.  ^^36.  s.  21.  1  R.  S. 
614.  ^  1.  &c.)  provides,  that  thefiither  and  grandfather,  moth- 
er and  grandmother,  being  of  sufficient  ability,  of  any  poor, 
blind,  lame,  or  decrepit  person,  not  being  able  to  maintain 
himself,  and  becoming  chargeable  to  any  city  or  town,  and  the 
children  and  grandchildren,  being  of  sufficient  ability,  of  such 
poor,  blind,  lame,  or  decrepit  person,  not  being  able  to  main- 
tfidn  himself,  and  becoming  chargeable,  as  aforesaid,  shall  re- 
spectively, at  their  own  charge  and  expense,  relieve  and  main- 
tain every  such  poor  person,  in  such  manner  as  the  justices  of 
the  peace  of  the  county,  at  their  general  sessions  of  the  peace, 
shall  order  and  direct,  on  pain  of  forfeiting  and  paying  one 
dollar  and  twenty-five  cents  for  each  person  so  ordered  to  be 
relieved,  for  every  week  such  order  shall  not  be  obeyed,  to  be 
sued  for  by  the  overseers  of  the  poor  of  the  city  or  town  to 
which  such  poor  person  shall  be  chargeable. 

Now,  the  duty  of  a  child,  of  sufficient  ability  to  maintain 
its  poor  and  destitute  parents,  being  an  imperfect  one,  not 
enforced  at  the  common  law,  and  the  statute  having  prescribed 
the  manner  in  which  it  is  to  be  enforced,  and  the  extent  of  the 
penalty,  the  statute  remedy  is  the  only  one  to  be  resorted  to. 
This  principle  was  recognized  by  this  Court  in  Afmy  v.  Hanis, 
(5  Johns,  Rep,  175.)  Then,  the  consequence  necessarily  fol- 
lows, that  no  one  who  has  afforded  relief  to  indigent  persons, 
from  motives  of  humanity,  or  from  any  other  consideration, 

[  *  S86  ]  can  maintain  a  suit,  as  upon  an  implied  "^contract,  against  the 
children  of  such  parents,  arising  merely  from  the  duty  which 
such  child  owes  to  its  parents,  to  support  them. 

It  was  urged  on  the  argument,  that  the  Court  would  intend 
a  request,  fi'om  the  moral  duty  operating  on  the  child.  It  is  true, 
that  a  request  has  been  inferred,  as  in  the  case  of  Oaifield  v.  War- 
ing,  (14  Johns.  Rep.  192.)  from  the  beneficial  nature  of  the 
transaction,  and  the  circumstances  of  the  case.  In  the  present 
case,  the  maintaining  the  parents  of  the  wife  of  the  plaintiff  in 
error,  while  she  was  sole,  could  not  be  considered  a  benefit  to 
her ;  and  the  circumstances  negative  the  idea  that  any  request 
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was  made  by  her,  or  the  defendant  in  error,  to  rtiaintain  and  NEW-york, 
support  her  parents.  v^^J^^J^i^ 

We  must  regard  the  special  report  of  the  referees  as  pre-  Haocertt 
senting  the  facts  in  the  case,  and  then  it  is  evident,  that  they  wilber 
place  their  decision  on  the  ground,  that  the  plaintiff  below  had 
expended  a  gross  sum  in  supporting  the  parents  of  the  wives 
of  the  plaintiff  and  defendant ;  that  the  defendant's  wife  was 
of  sufficient  ability ;  that  there  were  eight  children,  and  the 
whole  expenditure  is  apportioned  on  the  eight  children.  The 
referees  evidently  founded  their  report  on  these  circumstances 
alone ;  and  unless  we  regard  their  report  as  in  the  nature  of 
a  special  verdict,  and  consider  the  judgment  rendered  thereon, 
which  is  a  general  one,  as  adopting  and  sanctioning  the  special 
finding  of  the  referees,  and  as  applicable  to  the  demand  for 
necessaries  found  for  the  parents  of  the  plaintiff's  wife,  whilst 
she  was  sole,  the  judgment  is  erroneous  on  another  ground. 
Some  of  the  counts  are  a^iinst  the  plaintiff  and  his  wife, 
for  necessaries  furnished  the  parents  of  the  wife,  at  the 
special  instance  and  request  of  the  husband  and  wife ;  and  no 
principle  is  better  settled,  than  that  the  wife  can,  in  no  case, 
be  sued  upon  a  mere  personal  contract  made  during  the  covert- 
ure, whether  joined  with  her  husband  or  not,  unless  the  husband 
be  chiliter  moriuus,  or  banished  or  transported,  (1  Chit  PL  43. 
2  Saund.  180.  n.  9.) 

Judgment  reversed. 


*Haggerty  &  Nobles  against  Wilber  &  Barnet.        [  •  237  J 

Trotter  fc  Douglass  against  Henry. 

THE  sheriff  of  Otsego  made  a  special  return  to  ten  diffei;-  A  sheriff,  m  or- 
ent  writs  of  fieri  facias  directed  to  him.  Nine  of  the  executions  ^ciuon^^  or 
were  against  WUber  if  Barnet,  and  the  other  against  Henry ;  to  arrest/  may 
and  a  question  was  raised  on  tlie  return  of  them,  as  to  the  Jj^  ^^'^re- 
priority  to  which  they  were  respectively  entitled.  In  the  first  house,  or  bnm. 
four  suits,  the  executions  were  delivered  to  the  sheriff  between  ^  "^eiifiigJ 
the  7th  and  15th  oi  January^  1817,  indusively,  and  the  others  house,  or  form- 
in  July,  August,  and  November,  1317.  The  return  stated,  ug^i^,^ 
that  the  property  out  of  which  the  money  now  in  the  hands  well  as  the  'in- 
of  the  sheriff  was  made,  was,  except  a  small  quantity  of  house-  dweUing^^Lmse 
bold  furniture,  transferred  by  Barnet  if  Henry  >to  CavipbeM  fy  ^°[;^' f^ 
Hyslop;  that  Wtlber  fy  Bamet  had  been  partners,  but  Wilber  thT^df^^i 
bad  withdrawn  from  the  partnership^  andassignodids  interest  an  bound  from 

>-  »■  ^  l]ie  time  of  the 


JdiTeiy  of  the  eiBccatioii  to  the  ahefiff;  aad  any-  assig^moQl  of  them  by  the  defeadaot,  aAerwranls,  is  void. 


view,  is  not  a  levy  3  but  the  sheriff  ought  to  break  opes  the  storiR,  and  actually  aaixe  the  goods,  and  tak^  aa 
inveBtonr  of  them. 
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NEW- YORK,  in  it  to  Henry,  who  was  to  pay  his  proportion  of  the  partner- 
^^^i;J^i^  ship  debts.  Campbell  fy  Hyslop  took  possession  of  the  store 
containing  the  goods  so  assigned  to  them,  and  tliey  locked  up 
the  store,  with  most  of  the  goods  in  it,  and  kept  the  key ;  all 
which  was  done  before  the  executions  in  the  four  first  causes 
were  delivered  to  the  sheriff.  The  assignment  to  Ckimpbell  fy 
Hyslop  having  been  adjudged  void  by  the  Court,  the  sheriff 
levied  on  the  property,  by  virtue  of  the  four  fint  executions, 
by  ^oing  to  the  store  and  seizing  some  articles  lying  outside 
of  It,  and  proclaiming  that  he  levied  on  the  store  and  the 
goods  in  it ;  but  the  store  was  not  broken  open,  nor  entered 
by  the  sheriff,  nor  was  any  inventory  of  the  property  taken. 
fVilber  fy  Bamet  held  the  store  under  a  lease  for  years,  which 
was  unexpired.  The  property  so  levied  on  was  sold  by  the 
sheriff  in  November ^  1817,  as  soon  as  the  decision  of  the  Court 
as  to  the  validity  of  the  transfer  to  Campbell  fy  Hyslop  was 
known,  and  the  sale  was  made  under  all  tne  executions. 
[  *  288  J  *The  question  was  submitted  to  the  Court,  on  the  returns, 

without  argument 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
first  question  is,  whether  there  was  such  a  levy  under  the  four 
first  executions,  as  to  entitle  the  plaintiffs  in  those  cases  to  be 
satisfied  the  amount  out  of  the  sales  of  the  store  and  goods. 

There  can  be  no  doubt  that  the  sheriff  had  authority  to 
break  open  the  store,  and  seize  the  goods.  The  privilege 
which  the  law  allows  to  a  man's  habitation,  and  which  pre- 
cludes the  sheriff  from  entering,  unless  the  outer  door  be  open, 
either  to  arrest  the  party,  or  to  take  his  goods  on  execution,  does 
not  extend  to  a  store  or  bam,  disconnected  from  the  dwelling- 
house,  and  forming  no  part  of  the  curtilage.  (1  Sid.  186.  1 
Keb.  698.  S.  C.)  In  the  present  case,  the  store  was  uninhab- 
ited. It  does  not  even  appear  that  the  defendants  had  a  dwell- 
ing-house ;  and  the  store  itself  being  a  chattel  interest,  the 
sheriff  had  a  right,  no  person  being  in  the  actual  occupation 
of  it,  whether  there  were  goods  in  it  or  not,  to  open  it  for  the 
purpose  of  sale ;  and  he  might  have  delivered  possession  of  it 
to  the  purchaser. 

The  statute  altered  the  common  law  so  lar,  that  a  Ji.  fa. 
binds  the  goods  from  the  time  of  the  delivery  to  the  sheriff, 
instead  of  binding  them  from  the  time  of  the  teste  of  the  writ, 
and  now,  if,  after  the  writ  is  delivered,  the  defendant  makes 
an  assignment  of  them,  the  sheriff  may  take  them  in  execu- 
tion ;  but  the  statute  does  not  alter  the  sheriff's  duty,  in  exe- 
cuting the  writ.  He  is  bound,  whilst  it  is  in  force,  that  is,  be- 
fore the  return  day,  to  make  an  actual  levy  on  the  goods,  by 
taking  an  inventory  of  them.  An  inventory  is,  perhaps,  not 
necessary  in  all  cases :  for  it  has  been  held,  that  a  seizure  of 
part  of  the  goods  in  a  house,  by  virtue  of  bl  fieri  facias^  in  the 
name  of  the  whole,  b  a  good  seizure  of  all.     llie  inventory 
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furnishes  the  means  of  ascertaining  what  goods  were  levied  new-york, 
on.  It  may  be  safely  laid  down,  that  the  sheriff' must  have  *'*^'  ^^'^* 
the  goods  under  his  view^  and  within  his  power,  to  constitute 
a  good  levy.  A  proclamation  of  a  levy  of  goods  locked  up,  and 
not  within  the  view  of  the  sheriff,  is  no  levy.  The  authority 
which  the  Jaw  allows  a*sherifr  to  break  open  a  store  not  an-  [  *289] 
ncxed  to,  or  part  of  a  dwelling-house,  a  barn,  a  warehouse,  and 
inner  doors  of  a  dwelling-house,  afler  he  has  obtained  peace- 
able admission  into  the  outer  door,  and  trunks,  shows  that  the 
power  is  given,  in  order  that  the  writ  may  be  well  served,  by 
breaking  open  such  things.  The  consequence  is,  that  there 
was  no  levy  under  the  first  four  executions;  and  those  which 
were  executed  afterwards  must  take  priority  in  the  order  of 
time  in  which  they  were  delivered.  In  Bliss  v.  Bally  (9  Johns. 
Rep.  132.)  the  principles  here  laid  down  were  substantially 
recc^^ized  and  adopted. 

Henry  makes  no  objection  to  the  levy  of  these  executions 
on  the  property  or  interest  which  he  purchased  of  Wilber ; 
and  the  Court  is  not  called  upon  to  express  any  opinion  how 
far  forth  the  entire  property  could  be  sold.  But  it  appears 
that  he  purchased  Wilber^s  interest,  subject  to  the  payment  of 
the  debts  of  the  firm ;  and  the  goods  were  seized  and  sold  to 
satisfy  the  creditors  of  Wilber  >and  Bamet.  Henry  has,  there- 
fore, no  ground  to  object  to  the  sales.  The  store  itself,  how- 
ever, stands  on  different  grounds.  The  levy  on  this  store  was 
sufficient ;  and  the  proceeds  of  the  sale  of  the  store  must  be 
applied  upon  the  first  four  executions,  in  the  order  of  their 
delivery. 


due  from  a  Icii- 

[•290] 

ant  of  tbemorl- 


M'KiRCHER  against  Hawley, 

IN  ERROR,  to  the  Mayor's  Court  of  the  city  of  Albany.  Aiiboagh  a 
The  defendant  in  error  brought  an  action  of  debt  for  rent,  SByf^Psecms, 
against  the  plaintiff  in  error,  in  the  Court  below.  The  declara-  distrain  for  rent 
tion  stated  a  demise  of  the  premises,  situated  in  the  *city  of 
Albany,  on  the  1st  of  May,  1807,  from  one  Robert  Cameron  to 
the  defendant  below,  for  one  year,  at  the  rent  of  150  dollars,  |^^r,onade. 
payable  quarterly  ;  that  in  the  March  term,  1817,  of  the  Court  »»!«  »»«*«  »"- 
below,  one  Condi  recovered  a  judgment  against  Camerony  on  mort^^e^^ret, 
which  a  fieri  facias  was  issued,  the  premises  levied  upon,  and  ^**«"*  *  ™®'^" 
on  the  lOth  of  November,  1817,  sold  to  the  plaintiff  below,  at  S^Jn^^'suCw- 
public  auction,  as  the  highest  bidder,  and  conveyed  to  him  by  JJ^'^^  ^\J^. 

ea  tbe  SjicI,  tb« 
mangngte  cannot  distrain  upon,  nr  hrmg  an  action  against  the  tenant,  for  the  rent ;  there  being  no  pnvitjr 
of  contract,  or  of  estate,  between  llie  mortgagee  and  tenant,  without  which  there  can  be  neither  a  aistrefs 
Bor  an  action  for  the  rent. 

So,  where  land  has  been  purchased  under  an  execution  against  the  mortgagor,  and  the  purchaser  bnnp 
an  action  againjt  the  tenant  of  the  mort^gor  for.  rent  accruing  subsequently  to  the  pnrenase.  the  tonaiA 
cannot  plead,  that  aAer  the  demise  to  him  his  lessor  mortgaged  the  land,  that  the  mortgage  nad  becovn 
Ifirfeited,  and  that  the  mortgagee  distrained  opon  him  for  the  rent  that  afterwards  accrued,  and  which  ii« 
doded  the  rent  claimed  bj  lie  purchaser. 
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NEW-YORK,  the  sheriff.  The  plaintiff  claimed  the  rent  for  two  quarters, 
JJ^i;J2i^  which  became  due  on  the  1st  of  May,  and  on  the  1st  of  Feb- 
ruary, subsequent  to  his  purchase,  amounting  to  75  dollars. 

The  defendant  below  having  pleaded  nil  debet,  afterwards 
pleaded  puis  darrein  continuance,  that  on  tlie  27th  of  ^ugt^^, 
1818,  one  James  Kemp,  having  a  mortgage  in  fee  on  the 
premises  mentioned  in  the  plaintiffs  declaration,  duly  executed 
by  Cameron  and  wife,  on  the  18th  of  June,  1816,  and  which 
became  forfeited  on  ttie  17th  of  June,  1817,  issued  a  warrant 
to  his  bailiff  to  distrain  on  the  goods  and  chattels  of  tiie  de- 
fendant below,  for  eight  months  and  twenty  days  rent  due 
him  on  the  1st  of  August  then  instant,  being  84  dollars  and 
three  cents,  which  sum,  the  defendant  avers,  included  the  rent 
claimed  by  the  plaintiff,  and  that  a  distress  was  accordingly 
made  for  that  sum. 

The  plaintiff  having  demurred  to  this  plea,  and  the  defend- 
ant joining  in  demurrer,  judgment  was  rendered  thereon  for 
the  plaintiff  below,  the  defendant  in  error.  The  case  was 
submitted  to  the  Court  without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  The 
single  question  in  this  cause  is,  whether  a  mortgagee  can 
distrain  for  rent,  accruing  on  a  lease  made  by  the  mortgagor 
after  the  execution  of  the  mortgage,^and  whilst  the  mortgagor 
remained  in  possession.  The  defendant  in  error,  who  was 
plaintiff  in  the  Court  below,  has  sued  for  rent  accruing  on  the 
lease  thus  made,  in  virtue  of  a  sale  on  execution  of  the  mort- 
gagor's right  in  the  premises ;  and  I  do  not  understand  that 
his  right  to  mcdntain  the  suit  would  be  denied,  as  between 
these  parties,  but  for  the  mortgage,  which  was  anterior  to  the 
judgment  on  which  the  sale  was  made  to  the  plaintiff  below, 
[  ♦  291  ]  and  under  which  mortgage  the  goods  of  the  *plaintiff  in  error 
have  been  distrained,  and  sold  to  pay  the  rent  now  in  question. 
The  question  turns  upon  this,  whether  there  is  such  privity  of 
estate,  or  contract,  or  right,  as  between  the  lessee  of  a  mort- 
gagor, upon  a  mortgage  executed  before  the  giving  tlie  lease, 
and  the  mortgagee,  as  will  authorize  the  latter  to  distrain  for 
rent. 

This  Court  decided,  in  Jackson  v.  Fuller,  (4  Johns,  Rep. 
215.)  that  where  a  person  held  under  a  title  derived  from  the 
mortgagor,  subsequent  to  the  mortgage,  that  there  was  no 
privity  of  contract  or  estate  between  him  and  the  mortgagee , 
and  that,  consequently,  he  was  not  entitled  to  notice  to  quit 
I  do  not  understand,  from  the  points  stated  by  the  plaintiff's 
counsel,  that  he  insists  that  any  privity  exists ;  his  doctrine  is, 
that  the  mortgagee  has  an  election,  either  to  proceed  against 
the  tenant  as  a  trespasser,  or  to  affirm  the  lease,  and  proceed, 
either  by  an  action  or  by  distress,  to  recover  the  rent. 

Groat  stress  has  been  placed  on  the  case  of  Moss  v.  GaUi- 
more  and  another,  {Doug.  279.)  in  which  it  was  decided,  Uial 
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where  a  man  makes  a  lease  for  years,  reserving  rent,  and  then  new-york, 
mortgages,  that  the  mortgagee^  after  notice  to  the  tenant  of  ,J^iJ2i^ 
the  mortgagor,  is  entitled  to  the  rent  in  arrear  at  the  time  of , 
the  notice,  and  to  the  subsequently  accruing  rent,  and  has  a 
right  of  distress,  after  such  notice.  In  a  note  to  Bacon^s  Ahr, 
(tit.  Mortgage,  C.)  it  is  stated,  **  that  a  mortgagor  being  con- 
sidered in  the  nature  of  a  tenant  at  will,  it  follows,  that,  if  he 
makes  a  lease  subsequent  to  the  mortgage,  the  mortgagee  may 
treat  the  lessee  as  a  wrong-doer,  or  not,  at  his  option ;"  and 
Cro,  Jac.  660.  and  Cro.  Car.  303.  are  referred  to  in  support 
of  that  doctrine ;  but  neither  of  those  cases  warrant  the  position, 
nor  do  they  relate  at  all  to  the  relative  rights  of  a  niortgagee 
and  a  tenant  of  the  mortgagor. 

WoodfaUy  in  his  treatise  on  the  law  of  landlord  and  tenant, 
{VIA,  286.^  lays  down  the  position  sanctioned  by  the  case  of 
Moss  fy  Uallimorey  and  constantly  marks  the  dist'mction,  by 
confining  the  right  of  the  mortgagee  to  distrain,  where  the 
lease  was  given  anterior  to  the  mortgage.  It  appears  to  be  an 
established  principle,  that  a  person  who  has  not  the  Reversion,  [  ♦  292  ] 
cannot  distrain  of  common  right.  (JVoodfdU,  285.  2rf  ed.  380. 
Gilb,  Law  of  Distress,  28.) 

After  a  pretty  full  consideration  of  the  case,  I  incline  to  the 
opinion,  that  a  mortgagee  of  premises  cannot  distrain  for  rent 
accruing  on  a  lease  given  by  the  mortgagor  subsequent  to  the 
mortgage.  There  is  no  adjudged  case  which  countenances  the 
contrary  doctrine,  and  there  are  strong  reasons  against  it, 
arising  from  the  consideration  that  there  is  no  privity  of  con- 
tract or  estate,  between  such  a  mortgagee  and  the  tenant. 
The  mere  legal  ownership  of  the  land,  cannot  authorize  either 
an  action  or  a  distress  for  the  rent  The  mortgagor  holds,  it  is 
true,  upon  an  implied  consent  and  agreement,  existing  between 
him  and  the  mortgagee  ;  and,  according  to  the  decisions  of  this 
Court,  is,  on  that  principle,  entitled  to  notice  to  quit  before  he 
can  be  proceeded  against  as  a  trespasser;  but  it  would  be 
going  too  far,  to  say,  that  he  might  make  leases,  which  the 
mortgagee  might  or  might  not  affirm,  at  his  election.  The 
relation  between  them  does  not  imply  a  right  on  the  part  of  the 
mortgagor  to  lease.  Having  already  decided  that  there  exists 
no  privity  between  the  mortgagee  and  one  holding  under  the 
mortgagor  by  a  conveyance  subsequent  to  the  mortgage,  we 
have,  in  effect,  decided  the.  present  question ;  for  it  would  seem 
to  be  an  incontcstible  proposition,  that  no  man  can  distrain 
for  rent,  unless  a  privity  of  contract  or  of  estate  exists  between 
liim  and  the  party  of  whom  rent  is  claimed.  The  remedy  by 
distress  is  a  summary  process  given  by  the  law,  enabling  the 
party  to  do  himself  justice,  in  a  prompt  manner.  It  will  in 
no  case  lie,  unless  an  action  could  be  maintained  for  the  rent ;  . 
and  if  there  be  no  privity  of  contract  or  estate,  most  certainly 
an  action  could  not  be  maintained.- 

Judgment  affirmed. 
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XEW-VORK, 

Msiy,  1819. 

Jackson,  ex  dem.  Belden  and  others,  againstTHOMkS. 

^„_...       *THIS  was  an  action  of  ejectment,  commenced  in  August^ 

*iS*SIif  aient  ^^^^»  '^'^  ^'^^  rccovcry  of  lot  No.  41.,  in  the  second  division  of 
Uu'nilcdCytte  the  Minisink  patent,  in  the  town  o(  Mamckctingy  in  the  county 
'^^^l*of'wutl'  ^^  Sullivan.     The  cause  was  tried  before  Mr.  Justice  Spencer ^ 
vntia    patent,  at  the  HulHvan  circuit,  in  September ^  1817. 
uii'.nU'.  paiei.i      Ti^g  plaintiff  claimed  title  to  the  premises  in  question,  under 

;o /.i-'/rs, which     .  '  ,  ,^,  f»'«ii  r  n 

makv  one  con-  the  patent  granted  to  L,ucnczcr  ntllsGn,  Ltancaster  ySynms, 
!'""?•  ""''"*■  and  others,  commonly  called  the  Minisink  patent.  The 
^ituaied  ai  ihc  patent  was  dated  the  28th  of  August,  1  i04,  and  the  land^ 
liid!' ^^  of ^  *^ie  g'^^^^d  were  described  therein,  as  "  lying  and  being  in  Orange 
sh.urau^mik  and  Ulster  counties,  beginning  at  a  certain  place  in  Ulster 
°"\|!-*reonwho  county,  aforcsaid,  called  Hunting  House,  or  Yaagh  House, 
«llUl^   wiihoui  lying  to  the  north-east  of  the  land  called  IJih^kts  land  ;  thence 

«l'i"u. 'L^m'  ^o  ''""  ^^^  ^y  '^^''^'^»  ""^»'  ^^  ^^^^^  ^^'^^**  ^^^  Fishkill  or  main 
edioh  in  pes-  branch  of  the  Delaware  river;  thence  to  run  southerly  to  the 
wi^t^mcVib^  *^outh  end  of  Great  Minisink  Island ;  thence  due  south  to  the 
Ug?iiowiur,aud  land  lately  granted  to  John  Bridges  and  c(  mpajiy,  and  hO 
laiw! ulS!Voni^-  3l^"g  that  patent,  as  it  runs  northward,  and  the  patent  of 
|iai»riv;.ii my  Captain  John  Evans,  and  thence  to  the  j>lacc  it  first  began?" 
Ih"ra«a.  r"of  ili^s  Thc  patent  granted  one  three-and-twentieth  [  art  of  the  land 
posstss.on,  will  described,  to  Lancaster  Symms  and  his  htjirs ;  and  the  lessors 
^vi^\  imiii^bc  ^f  ^he  plaintiff  deduced  a  regular  title,  principally  by  descent, 
iitcrwAitis  ob-  from  Lancaster  Hi/mms,  A  j)artition  cf  tho  ]  atcnt  was  made 
^\on!}  i^^iuks  ^y  Commissioners,  under  the  colonial  act  of  the?  Kth  of  January^ 
<rom  ihai  \Hi-  ]762,  entitled,  "  an  act  for  the  more  effectual  collecting  of  his 
pL»SsiLcoui^  majesty^ s  quit  rents  in  the  colony  of  New-  York,  and  for  partificn 
ipeuecs.  of  lands  in  order  thereto  f^  and   lot   No.   41.,  in  the  second 

division  of  the  patent,  was  allotted  to  Lomatter  Simms  in 
severalty.  The  defendant  was  in  possession  cf  the  west  part 
of  this  lot. 

It  was  contended,  on  the  part  of  the  defendant,  that  the 
premises  were  not  within  the  Minisifik  patent,  and  for  this 
purpose  the  following  patents  were  produced  in  evidence  : 

1.  The   patent   to  Captain   John  Evans,  dated   Scpfn-^er 
[  •  294  J       *20th,  1694,  for  a  tract  ofland,  described  as  follows:  "  All  that 

tract  and  parcel  of  land  lying  and  being  situate  upon  the  west 
side  of  Hudson's  river,  beginning  from  the  south  side  of  the 
land  called  the  Palts,  now  inhabited  by  Frenchmen,  and  ex- 
tending thence  southerly  along  the  said  Hudscn^s  river  to  the 
land  belonging  to  the  Indians  at  the  Murderer'* s  Kill ;  and 
extending  westward  to  the  foot  of  the  high  hills,  Pitkiskakce, 
and  Aiaskawasting,  and  thence  extending  south-westerly,  all 
along  the  said  hills  and  the  river  called  Peakadasinky  to  a 
water  pond  lying  upon  the  said  hills." 

2.  The  patent  to  Doctor  John  Bridges  fy  Co.,  dated  April 
29,  1703,  for  "  all  those  tracts  or  parcels  of  vacant  and  unap- 

—  232 


OF  THE  STATE  OF  NEW-YORK.  294 

propria  ted  land  in  the  county  of  O  range ,  called  or  known  by  new-york, 
the  name  of  fVawayanda,  and  of  some  other  small  tracts  or  ^.^J^lJ^^J^ 
parcels  of  like  land  there,  being  bounded  on  the  eastward  by      Jacksow 
tlie  high  hills  of  the  highlands,  and  the  patent  lands  of  Captain      thomai 
John  Evans,  on  the  north,  by  the  division  line  of  the  said 
county  of  Orange  and   Ulster^  on  the  westward  by  the  high 
hills  to  the  eastward  of  Minisink,  and  on  the  south  by  the 
division  line  of  the  provinces  of  New-York,  and  East  New- 
Jersey. "^^ 

3.  A  patent  to  Return  Holcomh,  dated  January  22,  1790, 
for  "  all  that  certain  tract  of  land,  situate  in  the  county  of 
Ulster,  in  the  town  of  Mamakating,  beginning  at  thj  most 
westerly  corner  of  the  tract  of  land  laid  out  for  Ebcnr.Zi  r  Hoi- 
comB,  and  running  thence  south,  forty-one  degrees  and  twenty 
minutes,  west,  forty  chains,. then  south,  forty-six  degrees  and 
thirty  minutes,  east,  fifty  chains  and  fifty  links,  to  the  north- 
west bounds  of  a  tract  granted  to  Archibald  M^Bri  !e  and 
others,  then  along  the  same  north,  forty-one  degrees  and  twenty 
minutes,  east,  forty  chains,  to  the  said  tract  laid  out  for 
Ebenczer  Hylcomb,  and  then  along  the  same  north,  forty-six 
degrees  and  thirty  minutes,  west,  to  the  place  of  beginning, 
containing  two  hundred  acres."  This  patent  covered  the 
west  part  of  the  premises  in  question. 

4.  A   patent  to  James   White  and  others,  dated  May  18, 

1761,  covering  the  residue  of  the  premises  in  question.     *A11       [  *295  | 
the  land  covered  by  this  patent  was  relinquished,  on  the  trial, 
by  the  plaintiff. 

John  fVillson,  a  witness  on  the  part  of  the  defendant,  testi- 
fied, that  tlie  Holconib  patent  lies  on  the  top  of  Shawangunk 
mountain,  and  includes  the  westerly  part  of  tfie  premises  in 
question,  and  that  the  easterly  part  was  contained  within  the 
bounds  of  the  patent  to  White  and  others :  that  the  Yaagh 
house  is  in  Mamakating  hollow,  near  the  church  :  that  a  line 
running  the  nearest  course  from  the  Yaagh  house  to  the  east 
foot  of  the  mountain,  would  leave  the  premises  in  question  on 
the  south  side  of  it ;  and  that  the  Wawayanla  patent  is  bound- 
ed on  the  west  by  the  ejist  foot  of  the  Shawangunk  m  )untain. 
That  the  witness,  at  the  request  of  the  defendant,  had  been  to 
a  pond  lying  on  Shaivangnnk,  which  he  was  informed  was 
called  MereJange :  that  he  found  the  pond  on  the  line  between 
Nos.  8.  and  9.  of  the  sixth  division  of  the  Minisink  patent, 
sixty  chains  west  of  the  east  foot  of  the  mountains ;  and  that 
the  outlet  from  MereJange  pond  was  south-east. 

Samuel  GunsaJns,  another  witness  for  the  defendant,  testified, 
that  he  was  more  than  eighty-three  years  of  age :  that  the 
pond  was  first  shown  to  him  by  the  Indiana,  who  called  it  the 
Merelange,  or  Canetotheman :  that  he  well  knows  the  Shawano 
gunk  mountain,  and  Mamakating  hollow ;  and  that  the  farm, 
called  the  Martin  farm,  lies  on  the  north  part  of  the  expense 
lot,  No.  3.  of  the  Minisink  patent,  east  of  the  Yaagh  house, 
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NEW-YORK,  and  has  been  held  and  unproved  under  the  Mtnisink  patent, 

,^j^^l^^  for  more  than  fifty  years. 
Jackson  Samucl  Bodle,  another  witness  for  the  defendant,  testified, 

Thomas  ^^^^  ^^^  pond  was  never  known  as  a  corner  of  any  patent :  that 
it  lies  near  West  Falls  in  Mtnisitik :  that  the  east  face  of  the 
mountain  was  all  cultivated  and  claimed,  and  held  under  the 
Minisink  patent:  that  he  never  heard  it  disputed  that  the 
mountain  was  a  part  of  the  Minisink  patent ;  and  that  the 
lands  in  Mamakating  hollow,  west  of  Shawangunk  mountain, 
have  always  been  reputed  to  be  held  under  the  MiniUnk 
patent. 

Timothy  Doolitthy  also  a  witness  for  the  defendant,  testified, 
that  at  the  time  the  Holcomb  patent  was  granted,  and  a  number 

I  •  896  ]  of  years  before  1790,  Holcomb  lived  on  part  of  *the  land 
covered  by  the  patent,  but  not  on  the  premises  in  question : 
ihat  he  sold  to  Ebenezer  Holcomb,  jun.,  who  remained  in  pos- 
ses t  ion  till  about  six  years  ago  :  that  the  defendant  was  in  pos- 
session of  the  premises  about  twenty  or  twenty-five  years,  and 
that  he  bought  the  possession :  that  several  years  ago,  one 
Schoonmaker  came  on  the  mountain,  and  was  about  obtaining 
a  patent  for  the  same,  as  vacant  land,  the  occupants  being  in 
possession  without  title,  and  it  was  then  agreed  that  Schoon- 
maker should  procure  patents  to  the  occupants,  for  the  lands 
possessed  by  them,  and  that  he  should  have  the  rest :  that  at 
the  time  the  patent  was  granted  to  Holcomb,  the  defendant 
was  not  in  possession  of  the  premises  in  question :  that  the 
west  part  of  the  premises  in  question,  which  is  not  covered  by 
Winters  patent,  has,  ever  since  the  patent  to  Holcomb,  been 
held  by  Holcomb,  and  those  who  have  purchased  of  him :  and 
that  the  defendant  is  in  possession,  claiming  title  under  that 
patent. 

William  W,  Sacket,  a  surveyor,  was  then  called  by  the  plain- 
tiff, and  testified,  that  the  north  line  of  the  Wawayanda  patent 
is  a  considerable  distance  north  of  the  land  mentioned  by  WiU- 
son,  and  the  other  witnesses ;  that  the  line  called  the  new  north- 
west line,  run  by  Mr.  Colden,  would  strike  No.  33.  in  the  sec- 
ond division  of  Minisink  patent;  that  No.  I.  and  No.  2.  of 
t*he  sixth  division  of  that  patent,  were  purchased  of  the  J^Sn- 
isink  proprietors,  and  were  held  under  that  patent ;  that  all 
that  part  of  the  sixth  division  lying  north  of  the  present  es- 
tablished line  of  the  state  of  Netv-Jcrsey,  has  always  been 
reported  to  belong  to  the  same  patent,  since  the  establishment 
of  that  line  ;  that  he  knows  the  line  established  between  the 
Hanlenbergh  and  Minisink  patents,  from  the  Yaagh  house 
easterly,  which  line  was  settled  by  the  Hardenbergh  proprie- 
tors, as  the  south  line  of  great  lot  No.  27. ;  that  he  bad  always 
understood  tliat  the  lands  south  of  that  line  were  held  under 
the  BfEnisink  patent,  and  that  Mamakating  hollow,  south  of 
that  line,  had  been  possessed  for  a  great  many  years  under  the 
Minisink  proprietors ;  that  lot  No.  46.  in  the  first  division  of 
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that  patent,  was  sold  many  years  ago  to  the  present  occupants,  new-york, 
under  the  Minisink  title ;  that  a  line  from  the  pond  mentioned  ^^^^^.^J^^^ 
by  WiUson  to  the  Yaagh  house,  would  run  across  the  ''^sixth     Jacksou 
division,  and  No.  46.  of  the  first  division,  and  through  Mama-     xuomas 
hating  hollow,  and  cut  off  the  principal  part  of  the  Martin 
fium ;  and  that  the  second  and  sixth  divisions  are  located  on 
the  east  face  of  the  mountain. 

The  plaintiff  then  produced  in  evidence,  an  exemplification 
of  the  Hardenbergh  patent,  dated  the  20th  ofApnl,  1708,  the 
boundaries  of  which  are  as  follows  :  '^  a  certain  tract  of  vacant 
and  unappropriated  land,  situate  in  the  counties  of  Ulster  and 
Albany,  beginning  at  the  Sandbergh,  or  hills,  at  the  north-east 
corner  of  the  land  granted  to  Ebenezer  fVilhon,  Derick  Van- 
derbergh,  fyc.  at  Minisink,  so  running  all  along  their  line, 
north-westerly,  as  the  said  line  runs,  to  the  Fishkill,  or  river, 
and  so  to  the  head  thereof,  including  the  same ;  thence  on  a 
direct  line  to  tiie  head  of  a  certain  small  river,  commonly  knovyn  * 
by  the  name  of  Cartwrighfs  kill,  and  so  by  the  northerly  side 
of  the  said  kill  or  river,  to  the  northernmost  bounds  of  Kings-- 
town,  on  the  said  kill  or  river  ;  thence  by  the  bounds  of  KingS" 
town.  Hurley,  Marbletovm,  Rochester,  and  other  patented  lands 
to  the  southward  thereof,  to  the  Sandbergh,  the  place  where  it 
first  began." 

The  defendant  then  produced  in  evidence,  an  office  copy  of 
the  patent  granted  to  Col.  Henry  Beekman  and  others,  com* 
monly  called  the  Rochester  patent,  dated  the  25th  of  Jane, 
1703,  the  boundaries  of  which  are  as  follows  :  ^^  all  that  tract 
or  parcel  of  land,  lying  and  being  in  the  county  of  Ulster 
aforesaid,  and  beginning  at  the  south  bounds  of  the  land  now 
in  the  possession  of  John  Van  Camp,  from  thence  running 
with  a  south-east  line,  to  the  land  of  Capt.  John  Evans,  and 
so  along  the  north-west  bounds  of  the  said  Capt.  Evans,  his 
land,  till  you  come  over  against  the  *San£2  hills;  from  thence 
with  a  north-west  line  to  the  great  mountains,  commonly  called 
the  Blue  hills  ;  thence  north-east,  something  northerly,  along 
the  said  hills  to  the  bounds  of  Marbletotmi,  and  from  thence 
along  the  bounds  of  Marbletotcn,  to  the  place  where  first 
began." 

A  verdict  was  taken  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court  on  the  above  case. 

L.  Billings,  for  the  plaintiff. 

*Baker  and  Betts,  contra.  [  •  298  j 

The  principal  question  related  to  the  location  of  the  premises ; 
and  as  the  arguments  would  not  be  understood  with  a  reference 
to  the  map,  it  is  not  thought  necessaiy  to  state  them. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.     Two 
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NEW-YORK,  questions  have  been  made  on  the  argument:  L  Are  tlie  prem- 
JJjJ^J^J^  ises  included  in  the  Minisink  patent  ?     2.  Has  there  been  an 
adverse  possession  for  a  sufficient  length  of  time  to  bar  the 
plaintifTs  right  of  entry  ? 

The  premises  in  dispute  are  part  of  lot  No.  41,  lying  near 
the  top  of  (and  a  little  east  thereof)  the  Shawangunk  nioun* 
tain,  and  west  of  the  foot  of  the  mountain.  It  appeared  to  be 
conceded,  that  if  the  Minisink  patent  ran  along  the  foot  of  the 
mountain  on  the  east  side,  so  far  north  as  that  a  west  line  was 
to  be  run  to  the  Hunting  house,  or  Yaagh  house,  then  lot  No. 
41.  felt  within  that  patent,  and  the  lessors  of  the  plaintiff  had 
deduced  a  title  to  it. 

The  last  or  closing  line  in  the  Ministnk  patent,  is  the  only 
one  in  dispute,  for  it  is  conceded,  that  fhe  place  of  beginning 
is  at  the  Yaagh  house  ;  and  that  is  a  notorious  and  undisputed 
monument.  The  previous  boundaries  and  courses  of  the  pat- 
etxt^  were  east  of  the  Shawangunk  mountain,  and  upon  the 
line  of  the  patent  granted  to  John  Bridget  4"  ^^j  ^^^  then 
the  course  is  thus  :  "  and  so  along  that  patent,  {Bridges'  pat- 
ent,) as  it  runs  northward,  and  the  patent  of  Capt.  John  Evans, 
and  then  to  the  place  of  beginning."  Now,  it  is  clear  from 
the  evidence  in  the  cape,  that  the  patents  to  Bridges  ^  Co. 
and  Capt.  Evans,  presented  one  continued  unbroken  line,  and 
that  Evanses  patent  ran  along  the  foot  of  the  Shawangunk 
mountain  on  the  east  side  of  it,  opposite  to  a  line  due  west  to  the 
Yaagh  house.  This  was  the  construction  of  that  patent  adopt* 
ed  by  this  Court  in  Jackson  v.  France,  (10  Johns.  Bcp,  434.) 
and  it  is  supported  by  the  evidence  in  the  cause.  The  Mint' 
sink  patent  is  inexplicit  as  to  the  precise  point  on  the  line  of 
Evans's  patent,  from  which  the  closing  line  to  the  place  of  I  e- 
ginning  is 'to  be  run ;  but  the  foots  in  the  case  decide  that. 
[  •  299  ]  *Before  the  revolutionary  war,  the  patent  of  ATinisink  was 

divided  by  Commissioners,  appointed  in  pursuance  of  the 
colonial  act  of  the  8th  of  Janu&ry,  1762,  (2d  vol.  of  SmitVs 
edition  of  laws,  237.)  and  the  9th  section  of  that  act  required 
the  outlines  of  the  patent  to  be  surveyed  by  the  surveyor-gen- 
eral ;  after  this  length  of  time  we  must  intend  that  this  direction 
was  fulfilled.  At  this  remote  period,  the  act  of  a  public 
officer  in  ascertaining  the  boundaries  of  a  patent,  under  the 
direction  of  the  legislature,  is  entitled  to  high  consideration^as- 
evidence  of  the  sense  of  government ;  not  that  such  an  act 
would  control,  in  cases  where  the  boundaries  were  certain  and 
explicit;  but  in  cases  where  they  are  vague  and  uncertain,  as 
it  must  be  confessed  they  are,  in  regard  to  Evans's  patent,  the 
acts  of  the  surveyor-general,  adopted  by  the  Commissioners, 
and  acted  upon  by  the  proprietors,  are  of  very  high  authority. 
The  situation  of  the  places  referred  to  in  the  patent,  and  the 
lines  run,  were  then  within  the  knowledge  of  many  persons  ; 
and  we  cannot  expect,  at  this  late  day,  the  same  light  which 
tne  officers  of  government  then  had.     Independently  of  thi? 


OP  THE  STATE  OF  NEW-YORK.  -  S9» 

the  evidence  shows,  that  lots  No.  1.  and  2.  in  the  6th  division  NEW-york, 
of  the  Ministnk  patent,  virere  purchased  of  the  Minisink  pf o-  yJ^^ll^^H^ 
prietors,  and  are  held  under  that  patent ;  and  those  lots,  on  the 
east,  run  down  to  the  foot  of  the  Shawm^nk  mountain.  It 
is  proved,  that  the  prc^rietors  of  the  Minisink  and  Hardenbergh 
patents,  have  a  settled  and  established  boundary  between  them, 
and  that  the  premises  in  question  lie  south  of  that  line ;  and 
that,  in  general,  the  lands  south  of  that  line  have  always  been 
held  under  the  Minisink  patent ;  that  the  lands  in  Mamakating 
hollow,  south  of  that  line,  especially,  have  been  held,  for  a 
great  number  of  years,  under  the  Minisink  patent ;  and  par- 
ticularly lot  No.  46.  in  the  first  division  of  the  Minisink  patent, 
lying  north  of  the  premises  in  dispute,  and  east  of  the  top  of 
the  Shatcangunk  mountain,  is,  and  has  been  for  many  years, 
held  under  the  Minisink  patent. 

These  facts,  in  my  opinion,  settle  the  question,  and  we  must 
pronounce  the  premises  in  dispute  to  lie  within  the  Minisink 
patent,  and,  therefore,  as  belonging  to  the  lessors  of  the 
plaintiff. 

The  defence  set  up  was,  that  the  defendant  held  adversely 
*to  the  plaintiffs,  and  had  so  held  possession,  under  color  of       r  #  3Q0  1 
title,  for  more  than  twenty  years  prior  to  the  commencement  of 
this  suit. 

The  defendant  gave  in  evidence,  two  patents,  the  one  to 
James  White  and  t>thers,  dated  the  18th  day  of  May,  1761, 
and  the  other  to  Return  Holcomb,  dated  the  22d  of  January ^ 
1790 ;  and  it  was  then  proved,  that  the  patent  to  White  cov- 
ered the  easterly  part  of  the  premises  in  question,  and  the 
patent  to  Holcomb,  the  westerly  part  thereof,  and  thereupon 
the  plaintiff  relinquished  any  claim  to  that  part  of  the  premises 
included  in  the  patent  to  JVhite. 

It  was  then  proved  by  a  witness,  that  he  knew  the  Holcomb 
patent,  and  that  at  the  time  it  was  granted,  and  a  number  of 
years  before,  Holcomb  lived  on  part  of  the  land  covered  by  the 
patent,  but  not  on  the  premises  in  question.  That  several  years 
ago,  one  Schoonmaker  was  about  obtaining  a  patent  for  the  lands 
on  the  mountain,  as  vacant  lands,  at  which  time  the  possessors 
had  no  title ;  and  it  was  then  agreed  that  Schoonmaker  should 
procure  patents  to  the  occupants  for  the  lands  possessed  by 
them,  and  that  he  should  have  the  rest.  That,  at  the  time  the 
patent  was  granted  to  Holcomb,  the  defendant  was  not  in  pos- 
session of  the  premises ;  that  the  west  part  of  the  premises 
not  covered  by  Whitens  patent,  have,  ever  sin^e  the  patent  to 
Holcomb,  been  held  by  Holcomb,  and  those  who  have  purchased 
of  him,  and  that  the  defendant  is  in  possession,  claiming  title 
under  that  patent. 

It  appears  to  me,  that  an  adverse  possession  is  abundantly 
made  out.  When  the  patent  was  granted  to  ffolcomb,  he  did 
not  live  on  the  premises  in  question ;  but  ever  since  the  grant- 
ing of  the  patent,  that  part  of  the  premises  not  included  in 
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WEW-voRK,  T^hite^s  patent,  have  been  held  by  Holcomb,  and  those  who 
JJji^^fi^  have  purchased  of  him  ;  and  the  fact  is  proved,  that  the  defend- 
ant is  in  possession,  claiming  title  under  Holcomb'* s  patent ^  and 
he  certainly  entered  into  possession  since  the  granting  of  the  pat- 
ent to  Uolcomb,  for  his  possession  has  been  for  twenvy,  or 
twenty-five  years.  The  objection  to  the  adverse  nature  of  the 
possession  is,  that  there  is  no  privity  between  the  defendant 
and  Holcomb,  and  that  the  defendant's  possession,  in  its  origin, 
was  not  adverse. 
[  ♦  301  ]  *The   first  objection  is  not  sustained  by  the  facts,  for  the 

proof  is,  that  the  defendant  is  in  possession,  claiming  title  un- 
der HolcomVs  patent,  and  tliat  the  premises  not  included  in 
Whitens  patent,  have,  ever  since  the  patent  to  Holcomb,  been 
held  by  him,  and  those  who  have  purchased  of  him.  The  evi- 
dence was  not  objected  to  at  the  trial,  nor  were  the  deeds 
from  Holcomb  called  for,  or  insisted  upon,  as  the  best  evidence 
of  the  facts ;  we  must,  therefore,  consider  these  facts  as  well 
proved. 

If  the  defendant  was  not  in  possession  when  HolcomVs  pat- 
ent issued,  and  the  case  shows  he  was  not,  and  if  these 
premises  have  been  held,  ever  since  that  patent  issued,  by  Hoi" 
comf),  and  those  claiming  under  him,  then  the  defendant's  pos- 
session was,  in  its  inception,  adverse. 

The  principle,  however,  that  possession  must,  in  its  inception, 
be  adverse,  and  continue  so,  is  not  well  understood.  In  those 
cases  in  which  that  observation  occurs,  nothing  had  happened  to 
change  the  character  of  the  first  possession,  and  t4iat  was  con- 
sidered as  denoting  quo  animo  the  possession  was  held  after 
the  first  entry. 

If  one  enter  on  land  without  any  title  or  clsdm,  or  color  of 
title,  the  law  adjudges  the  possession  to  be  in  subservience  to 
the  legal  owner,  and  no  length  of  possession  will  render  the 
holding  adverse  to  the  title  of  the  owner ;  but  if  a  man  enters 
on  land,  without  claim  or  color  of  title,  and  no  privity  exists 
between  him  and  the  real  owner,  and  such  person,  afterwards, 
acquires  what  he  considers  a  good  title,  from  that  moment  his 
possession  becomes  adverse.  I  am  not  sensible  that  the  Court 
have  ever  held  a  contrary  doctrine. 

In  the  present  case,  even  Holcomb  was  n6t  in  possession  of 
.    these  premises  when  his  patent  issued,  though  he  entered  im- 
mediately after.     It  appears  to  me,  that  an  adverse  possession 
for  a  sufficient  length  of  time  to  bar  the  plaintifTs  right  of  entry, 
is  clearly  established  by  the  evidence. 

Judgment  for  the  de^dant 

N.  B.  In  the  case  of  Jackson,  ex  dem.  Belden  and  others 
V.  Daniel  Godfrey ^  jun.,  the  same  judgment  was  rendered. 
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NEW-YORK, 

May,  1819. 

*Jackson,  ex  dent.  White,  against  Ann  Gary.  jackson 

THIS  was  an  action  of  ejectment  brought  to  recover  an  undi-  in  a  deed  of 
vided  eighth  part  of  about  six  thousand  acres  of  land  in  tlie  gli^^'S,^  ^ 
county  of  Otsego,  The  cause  was  tried  before  Mr.  J.  Platiy  caa'bo  limi^ 
at  the  Otsego  circuit,  in  June,  1818.  tonooihorpci- 

The  premises  m  question  were  part  of  a  patent  granted  to  bai^ince,  in 
George  Croghan,  and  ninety-nine  others,  for  100,000  acres  of  J^iSTcsiaiec^! 
land.  The  other  proprietors  released  to  Croghan,  who,  by  be  executed*! 
deed  dated  March  2,  1770,  conveyed  the  premises  to  Angus-  i^\^^^^l^i 
tine  Frevost ;  and  Augustine  Prevost  and  wife,  by  deed  dated  and  »cii  lo  B. 
June  29,  1771,  conveyed  the  same  to  Cornelius  P.  Low,  who  ^'f^;S;;*^^( 
died  about  the  year  1791,  leaving  the  defendant  his  only  child  for  the  heirs  of 
and  heir  at  law.  »  ^»  ^^J^y 

The  plaintiff  founded  his  claim  upon  a  deed  dated  the  20th  or  to'be  ^got- 
of  October,  1790,  from  Helena  Kip,  widow,  and  sole  devisee  ^Jaic^^lJ'esis^ 
o(  Henry  Kip,  deceased,  and  Henry  H,  Kip,  to  Richard  Cary  the  bargainees, 
the  elder,  and  the  defendant  Ann,  his  wife.  This  deed  was  fcr**ihe^R*h^ 
expressed  to  be  given  for  the  consideration  of  425i.,  and  granted  b.  to  c,  his 
to  the  parties  of  the  second  part,  (being  in  their  possession  by  Jhi*^h^*  "f^B 
virtue  of  a  bargain  and  sale  bearing  date  the  day  before,  and^begouen  on  the 
by  force  of  the  statute,  &c.,)  a  tract  of  6,060  acres  formerly  ^^^  f^^^^[ 
conveyed  by  G.  Croghan  to  A.  Prevost,  and  lately  conveyed  is  of  a  kind 
by  the  sheriff  of  Montgomery  to  Henry  Kip,  deceased,  and  be^'enf^?ed"*i 
Henry  H,  Kip,  to  have  and  to  hold  the  same  unto  the  said  equity  j  and  is. 
parties  of  the  second  part,  tlieir  heirs  and  assigns,  to  the  only  Scctmcnr"  the 
proper  use  and  behoof  of  the  said  parties  of  the  second  part,  J^gai  title  Inere- 
their  heirs  and  assigns :  "  In  trust,  nevertheless,  to  and  for  the  ^  '|ran^e"*^/ 
only  proper  use  of  the  heirs  of  him,  the  said  Richard  Cary,  par-  one  of  the  hcim 
ty  hereto,  on  the  body  of  her  the  said  Jfnn,  the  wife  of  the  said  ^Si'^.Tife 
Richard  Cary,  for  ever,  whether  the  same  are  already  begot-  and  survivor. 
ten  or  to  be  begotten ;  provided  always,  and  this  trust  is  upon  wif^h^^a  pS^ 
this  condition,  nevertheless,  that  it  shall  and  *may  be  lawful  to  [  *  303  ] 
and  for  the  said  Richard  Cary  and  Ann  Cary  to  grant,  bargsun,  fcct  title  to 
sell,  alien,  release,  and  convey  untcy  Edward  Hurtm,  of  Stoning-  jj^  */***  ^,* 
ton,  in  Connecticut,  his  heirs  and  assigns,  a  farm  containing  300  «ame  land  is, 
acres  of  land,  &c.,  and  also  to  let  out  in  leases,  renewable  from  Li^^y^'a 
time  to  time,  or  to  grant,  bargain,  sell,  alien,  release,  and  convey  in  [hu^  person  to 
fee  simple,  by  mortgage,  or  otherwise,  to  any  person  or  persons,  husbanSf  u^ 
a  quantity  of  the  aJ^ve  released  premises,  not  exceeding  3,000  *1^®p*®^  ^y 
acres  of  land,  including  the  aforesaid  and  described  farm  of  not"*'  f^ciude 
300  acres  of  land,  and  out  of  such  sale  or  sales  to  pay  and  re-  her  from  setiinr 
tain  to  their  own  use  the  sum  of  4257.  lawful  money  aforesaid,  ufie,  nor'iFshe 
the  consideration  money  above  mentioned,  paid  by  them  out  j^nd.by  any 
of  their  own  proper  money,  and  the  interest  thereof,  together  titustg^b   the 

deed. 
The       parol 
dedaraiioas  of  a  person  having  thle  lo  bad,  are  iaadmbsible  asevidettce  to  defeat  that  title ;  it  beuigcoa- 
liBfT  to  the  statute  of  frandt. 
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HEW-YOUK,  with   all  costs  and  charges,  as  may  arise  or  happen,  by  rea- 
y^^J^l^lj^i^  son  or  means  of  such  sale  or  sales ;  and  the  overplus  money  to 
Jackson      have  and  to  hold  in  trust,  to  and  for  the  use  of  their  heirs,  as 
Caet        l^fore  limited  and  expressed." 

Richard  Cary,  the  grantee,  came  on  the  premises  as  early  as 
the  year  1190  or  1791,  and  within  one  or  two  years  afterwards, 
removed  his  family  there,  and  continued  to  occupy  the  prem- 
ises until  his  death,  which  happened  ten  or  twelve  years 
before  the  trial,  and  the  defendant  has  ever  since  remained  in 
possession.  Cary  the  elder,  the  grantee  in  the  last  mentioned 
deed,  left  Richard  Cary,  the  younger,  and  seven  other  children ; 
and  Richard  Cary,  the  younger,  by  deed  dated  the  14th  of 
April,  1809,  conveyed  to  the  plaintiffs  lessor  and  one  Stdyty 
all  his  Wright  and  interest,  being  one  eighth  part  of  the 
premises  in  question.  In  May,  1810,  Seelye  released  all  his 
interest  to  the  lessor  of  the  plaintiff. 

A  witness  testified,  that  both  before  and  after  the  deed  from 
R.  Cary  the  younger,  he  had  many  conversations  with  the  de- 
fendant in  relation  to  the  interest,  and  the  interest  of  her  chil- 
dren in  the  premises,  and  in  relation  to  the  title ;  that  in  all 
tliese  conversations  the  defendant  never  pretended  that  she 
had  any  other  interest  or  title  than  what  was  given  by  the 
deed  from  Helena  and  Henry  IL  Kip ;  and  that,  by  the  legal 
construction  of  that  deed,  she  supposed  that  she  had  a  life 
estate  in  the  premises,  and  nothing  more.  The  witness  stated, 
that  the  reason  of  his  inquiring  into  the  title  to  the  premises 
{  •  304  ]  was,  that  he  had  been  engaged  in  negotiating  *a  purchase  of 
some  of  the  rights  of  tlie  children  of  R.  Cary  the  elder,  in  the 
property  ;  that  his  conversations  with  the  defendant  were  had 
in  reference  to  the  contemplated  purchase,  and  that  in  all  these 
conversations  the  defendant  admitted  the  right  of  the  children 
to  sell,  when  of  age,  subject  to  the  life  estate,  which  she  claim- 
ed under  the  deed  from  the  Kips. 

A  verdict  was  found  for  the  plaintiff,  subject  to  the  opinion 
of  the  Court,  on  a  case  which  was  submitted  to  the  Court 
without  argument. 

Spencer,  Ch.  J.,  delivered  the  opinion  of  the  Court.  TTie 
first  objection  to  the  deed  from  the  JCips  is,  that  it  is  a  deed  of 
bargain  and  sale,  and  that  upon  such  a  deed  a  use  cannot  be  limit 
ed  to  any  other  person  than  the  bargainee.  This  Court  adopted 
and  recognized  that  principle,  in  JacTcson  v.  Myers,  (3  Johns. 
Rep.  396^  Sanders,  in  his  Treatise  on  Uses  and  Trusts,  ffives 
this  question  a  very  full  discussion.  He  says,  (p.  315.)  "  that 
the  nature  of  the  estate  since  the  statute  is  the  same  as  it  ^as 
before;  that  the  bargainee  is  still  but  a  cestui  que  use,  and 
though  he  has  a  legal,  instead  of  a  fiduciary  estate,  since  the 
statute,  yet,  thai  legal  estate  is  made  such  by  force  of  the 
statute  of  uses,  and  not  according  to  the  rules  of  the  common 
law.  Upon  this  principle,  it  has  been  held,  and  is  now  estab 
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lished,  that  no  use  can  be  Umited  to  arise  out  of  the  estate  of  Nrnr-Y(mK, 
the  bargainee  to  a  third  person,  (a)  fiir  dmt  would  be  to  limit  ^.^'JEJ^ 
a  use  to  arise  upon  a  use.     Thermre,  if  A.  bargains  and  sells     Jacksok 
in  fee  to  C,y  to  the  use  of  A.y  ^the  bargainor,)  or  to  anjr  other       ^^^ 

E^rson,  for  ttfe,  or  in  fee,  this  limitation  to  the  use  is  ''^void.      r  ^  «^^e  ^ 
ut  thou^  this  declaration  of  the  use  is  void  as  a  tue,  yet  it      ^  ^ 

has  been  a  question,  whether  it  would  not  be  supported  as  a 
trust,  in  Chancery :"  And  he  apprehends  it  would  be  support- 
ed in  that  Court.  Skepherdy  in  bis  Touchstaney  (505,  506, 
507.)  hoMs  the  sane  doctrine.  He  observes,  that  if  one  seis- 
ed of  land  in  fee,  bargain  and  sell  it,  or  make  a  lease  of  it, 
to  another  in  trust,  or  finr  the  benefit  of  a  third  person,  this 
is  but  a  Chancery  trusty  in  this  third  person,  as  was  clearly 
held  in  8  Car.  n.  R. ;  and  he  proceeds  to  show  that  a  fine, 
feoflment,  or  recoveiy,  may  be  had  of  land,  to  the  use  and  in- 
tent, that  either  the  parties  thereto,  or  others,  shall  have  it  for  any 
time  or  estate.  Cniise,  (tit.  12.  ch.  2d.  sec.  11,  12.  24.)  con- 
firms the  positions  of  Shepherd  and  Sanders;  and,  indeed, 
there  is  no  case  to  the  contrary.  This  doctrine  receives  full  and 
complete  confirmation  from  the  observations  of  Lord  Hardtcicke 
in  Hopkins  v.  Hopkins.  (I  Atk.  591.) 

The  legal  estate,  therefore,  was  in  Cory  and  wife,  under  the 
deed  fi^om  the  Kips ;  and  it  is  the  settled  doctrine  of  this  Court, 
that  we  look  only  to  the  legal  estate  in  an  action  of  ejectment, 
disregarding  the  equitable  interest.  (8  Johns,  Rep.  489.  and 
the  cases  there  cited.) 

Mrs.  Cary  having  survived  her  husband,  and  the  estate 
granted  to  them  being  neither  in  joint-tenancy  nor  tenancy  in 
common,  and  so  not  affected  by  the  statute,  she,  as  sur- 
vivor, takes  the  whole  legal  estate.  This  point  was  decided 
at  the  last  term,  in  Jackson  v.  Stevens,^  *  ^^'  P-  '*® 

Independently  of  these  considerations,  the  case  shows  that  the 
defendant  deduced  a  legal  title  to  himself,  as  the  heir  of  Corne- 
lius P.  Low,  who,  it  was  proved,  acquired  a  complete  title  to 
the  premises  under  the  original  patentee;  and,  most  certainly, 
she  was  not  concluded  by  the  deed  from  the  Kipsy  from  assert- 
ing her  title.  Without  stopping,  therefore,  to  inquire  whether, 
under  any  circumstances,  the  lessor  of  the  plaintiff  could  avail 
himself  of  that  deed,  as  an  estoppel,  which  I  am  clearly  of 
opinion  he  could  not,  the  defendant  never  could  be  estopped 
by  it,  as  she  was  a  feme  covert  when  it  was  given. 

(d)  Though  a  use  cannot  be  limited,  on  a  bargain  and  jola,  to  any  person  but 
the  bargainee  ;  jet,  by  a  lease  and  release,  a  use  may  be  limited  to  Ukird  penons, 
the  possession  of  the  releasee  being  sufficient  to  serve  such  uses :  As,  if  .^.  bar- 
gains and  sells  land  to  B.  for  a  year,  and  releases  to  him,  hahendvm  to  B.,  his 
heirs  and  assigns,  to  the  use  of  C.  for  life,  remainder  to  D.  for  life,  dtc. ;  for  the 
statnte  interyenes  and  transfers  the  possession  to  C.  the  cestui  ipu  use.  But  if 
the  first  use  is  declared  to  the  releasee  himself,  in  fee,  (as  in  the  above  case,)  he 
is  in  by  the  eomnum  laWf  the  release  operating  by  enlar^ng  the  estate  of  B.  to 
a  fee,  and  the  seisin  is  no  longer  open  to  serve  uses  to  third  persons.  (Co.  Utt. 
976.  a.    ButUr's  note.    Sanders  on  Uses,  364,  365,  366,  367.) 
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NEW-YORK,      The  evidence  of  declarations  made  by  the  defendant  avail 
y^^^^l^^a^  nothing,  for  although  parol  declarations  of  tenancv  *have  been 
Jackbov      receiv^,  with  certain  qualifications,  parol  proof  has  never  yet 
crET       ^^^  admitted  to  destroy  or  take  away  a  title.    To  allow  parol 
evidence  to  have  that  effect,  would  be  introducing  a  new  and 
most  dangerous  spedes  of  evidence.    The  statute  to  prevent 
fi^uds  and  perjuries,  which  has  been  considered  the  magna 
charta  of  real  property,  avoids  all  estates  created  by  parol,  and 
all  declarations  of  trust,  excepting  resulting  trusts,  regarding 
any  lands,  tenements,  or  hereditaments.    Yet,  in  defiimce  of 
this  statute,  we  are  asked  to  devest  the  defendant  of  what  ap- 
pears to  be  a  complete  title  to  the  premises,  by  her  parol  deo- 
uurations.    This  cannot  be  Ustened  to. 

Judgment  for  the  defendant 
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THE  CORRECTIOir  OF  ERRORS 

OF  THE 

STATE  OF  NEW-YORK, 

^Uf  SBPTEMBBRy  1818,  {o)   AND  JANVART,  rEBRVART,  AND 
KARCH,  1819. 


Jonathan  Richmond,  plaintiff  in  error, 

against 

Benjamin  Tallmadge  and  others,  defendants  in  error. 

THIS  was  an  action  of  debt,  brought  by  the  defendants  in  i^**^'^^ 
error,  in  the  Court  below,  against  the  plaintiff  in  error,  as  for  an  esoi^, 
^sheriff  of  the  county  of  Cayuga^  for  the  escape  of  one  Edward  [  •  308  ] 
Brockway^  a  prisoner  who  had  been  in  execution  at  the  suit  of  ^^^'^^^^ 

untaiy  reCiini 
(a)  By  ma  aet  puned  Jh^  10th,  1818, 41  sen.  ch.  139.  this  Court,  on  account  of  the  prisoner 
of  the  nnasaal  number  of  cases  pending,  was  authorised  to  hold  a  special  term  before  suit 
or  session  at  jfttony,  on  the  first  Tueadm  of  SepUmhtr^  1818.  This  and  most  brooght,  wiib- 
of  the  foUoirinff  caaes,  were  then  ar^ed,  but  the  judgments  of  the  Court  were  oat  verifymgrbis 
not  pronounoea  until  the  following  session.  r^   ^Zs&A^^ 

(iLts.  36.  c*??! 

^23.  liVLK.!..  486.  "--'—"•"•'      •• '       -  '     .-       .    ^      

ed,  as  a  nulli^, 
move  to  strike  < 
cannot  oMect,  < 
hisMelf  or  (he  special  i 

If  the  jonr,  m  an  actioa  for  an  escape,  liod  that  the  prisoner  returned  rolantarily  before  suit  broogfal,  but 
that  the  denodant  bad  not  filed,  with  his  plea,  an  affioiavit  that  the  escape  was  without  his  knowMge  or 

nsent,  the  finding,  as  to  the  want  of  an  affi(»vit,  most  be  refected  as  suiplusage,  this  being  a  matter  be- 


>-oiid  the  issue  to  m  tried,  and  belonging  ezclosively  to  the  Court. 

Whether,  under  the  statate  concerning  sherift,  (sess.  36.  c.  67.  $  23.   1  N.  R.  L,  4S6.   t  R.  8. 437.  ^ 
64.)  a  pleu  of  a  vobntary  retom  before  suit  brought  need  be  verified  by  affidavit  $  the  words  of  the  act  ap 


plymg  nwrely  to^  a  |>Iea  of  retaking  on^fresh  pamiit  t    J^uure. 


i  dilatory  plea  be  filed  without  affidavit,  the  plaintifi'may  treat  it  as  a  nullity,  or  move  the  Court  to  set 
it  asidej  but  oy  proceeding  in  the  cause,  he  waives  the  irregularity. 
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l\  ERROR,  the  defendants  in  error ;  a  special  verdict  was  made,  and  judg- 
ALBANY,     ment  having  been  rendered  for  the  plaintiffs  below,  the  defend- 

Januar)',  1819.  ant  brought  a  writ  of  error.  The  cause  had  been  argued  in 
the  Court  below,  on  a  motion  made  by  the  defendant  for  a  new 
trial,  which  was  denied;  but  principally  upon  grounds  not 
brought  into  discussion  in  this  Court  For  the  pleadings  and 
fiicts  in  the  cause,  it  will  be  sufficient  to  refer  to  the  report  of 
the  case  in  the  Supreme  Court.     (9  Johns,  Rep,  85.) 

The  special  verdict  stated,  that  Brockway,  who  had  been 
admitted  to  th^gaol  liberties,  after  leaving  the  limits,  volimta- 
rily  returned,  and  was  on  the  limits  of  the  county  of  Cayuga, 
at  the  time  of  the  commencement  of  this  suit,  but  that  the  de- 
fendant below  had  not  accompanied  his  plea  with  an  affidavit 
that  the  escape  was  without  his  knowledge  or  consent,  nor  filed 
any  such  affidavit.  The  jury  further  said,  that  if  it  should  seem 
to  the  Court,  that  the  defendant  owed  to  the  plaintiffs  the  debt, 
or  any  part  thereof,  then  they  find  that  the  defendant  owed  the 
plaintiffs  5,294  dollars  and  24  cents,  parcel  of  the  said  debt, 
apd  assess  his  damages,  &c.  The  judgment  was  entered  gen- 
erally, that  the  plaintiffs  recover  their  debt  and  damages  afore- 
said, by  the  jury  aforesaid,  in  form  aforesaid ^  assttsti. 

It  was  insisted,  on  the  part  of  the  plaintiff  in  error,  that  the 
judgment  of  the  Supreme  Court  ought  to  be  reversed,  1.  Be- 
cause the  jury  had  found  the  voluntary  return  of  the  prisoner 
before  suit  brought,  which  was  a  full  defence  to  the  action, 
although  no  affidavit  had  been  filed  ;  2.  For  the  variance  be- 
tween the  judgment  and  verdict. 

T,  A,  Emmet y  for  the  plaintiff:  1.  The  question  as  to  the 
want  of  an  affidavit  to  the  plea,  cannot  come  into  consideration 
on  the  special  verdict,  for  the  evidence  has  been  submitted  to 
the  jury  at  the  trial.  The  objection  sliould  be  made  at  the 
time  of  plea  pleaded  ;  it  cannot  afterwards  be  taken,  either  at 
the  trial,  or  on  a  writ  of  ^ror.  In  Jansen  v.  Hilton,  (10  Johns, 
Rep,  549.)  the  plea  was .  unaccompanied  by  an  affidavit,  and 
[  •  309 1  yet  this  Court  reversed  the  judgment  against  *the  sheriff.  The 
ad  concerning  sheriffs  (sess.  36.  c.  67.  s.  23.  1  JV;  R,  L.  426.) 
declares,  that  no  special  plea  of  retaking  on  fresh  pursuit,  or 
plea  of  the  general  issue,  with  notice  of  such  spedal  matter, 
shall  be  received,  unless  oath  be  made  in  writing  by  the  defend- 
ant, and  filed  with  the  plea,  that  the  prisoner  did,  without  his 
consent,  privity,  on  knowledge,  make  the  escape.  The  statute 
does  not  prohibit  the  special  matter  fit>m  being  given  in  evi- 
.dence,  unless  the  plea  were  verified  by  oath  ;  it  only  prevents 
the  admission  of  the  defence  under  the  general  issue,  without 
a  special  plea  or  notice.  The  words  which  it  uses  are  nearly 
the  same  as  those  of  the  statute  requiring  dilatory  pleas  to  be 
verified,  (sess.  36.  c.  56.  s.  23.  1  JV.  JR.  L,  524.)  «  No  dil- 
atory plea  shall  be  received  in  any  court  of  record,  unless  the 
party  offering  such  plea  do  by  affidavit  prove  the  truth  there- 
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of>"  Slc     Where  there  is  such  a  similarity  in  the  subject  and  in  error, 
phraseology  of  two  statutes,  the  construction  ^iven  to  one,  must  ""albany 
necessarily  be  applicable  to,  and  decisive  of,  the  other;  and  the  lanuaoi  isid. 
established  course  has  been,  where  a  plea  in  abatement  is  filed       ~   — 
without  an  affidavit,  or  with  one  that  is  insufficient,  either  to 
treat  it  as.  a  nullity  and  sign  judgment,  or  else  to  move  the 
Ck>urt  to  set  it  aside.     (I  SeU.  Pract.  273.     Onslow  v.  Booth, 
Str.  705.)     If  neither  course  be  adopted,  the   objection   is 
waived ;  and  Mr.  J.  Piatt ^  in  Gilbert  v.  Vanderpool,  (15  Johns. 
Rep.  242.)  says  expressly,  that  the  affidavit  in  that  case  was 
wuved,  as  the  plaintifis  made  no  objection  to  the  plea  on  that 
ground.     The  statute  concerning  sheriffs  equally  applies  to  a 
plea  of  the  general  issue  with  notice  of  the  special  matter.     If 
the  notice  be  unaccompanied  with  an  affidavit,  the  plaintiff  is 
bound  to  reject  it  at  once,  or  apply  to  the  court  at  bar,  the 
proper  tribunal  to  settle  and  determine  the  validity  of  the  plea 
or  notice,  with  which  the  judge  at  the  circuit  has  nothing  to 
do ;  for  his  business  is  only  to  try  the  &cts  of  the  plea  or  the 
special  matter  of  the  notice,  as, they  are  presented  to  him,  with- 
out inquiring  into  their  sufficiency. 

Again ;  a  plea  of  a  voluntary  return  before  suit  brought 
need  not  be  verified :  it  is  not  within  the  words  of  the  statute, 
which  speaks  only  of  a  recaption  on  fresh  pursuit ;  and  the  two 
things  are  materially  different.  By  the  voluntary  ^return  of  [*310] 
the  prisoner,  the  escape  is  purged  ;  (Afwnymous,  Str,  423.)  he 
is  in  the  same  situation  as  if  he  had  never  departed  from  cus- 
tody. Besides,  when  he  is  in  close  confinement,  and  escapes, 
it  may  be  presumed  to  have  been  done  through  the  permission 
or  connivance  of  the  sheriff,  who  is  therefore  required  to  nega- 
tive by  his  own  oath,  that  the  escape  was  made  with  his  con- 
sent, privity,  or  knowledge.  But  where  the  ^debtor  has  been 
admitted  to  the  gaol  hberties,  as  was  the  case  here,  that  pre- 
sumption cannot  take  place,  for  the  sheriff  cannot  prevent  his 
departure.  This  case,  then,  b  not  within  the  reason  of 
the  act. 

2.  The  variance  between  the  verdict  and  judgment  is  a 
sufficient  ground  for  reversal.  In  Stafford  v.  P'an  Zandt,  (2 
Johns.  Cos,  66.)  the  suit,  which  was  brought  in  the  Common 
Pleas,  was  referred,  and  after  a  report,  judgment  was  entered 
kn  ninety-nine  cents  more  than  the  amount  found  to  be  due, 
by  the  referees :  for  this  reason  alone,  without  regarding  any 
other  matters,  the  Supreme  Court  reversed  the  judgment 
The  Court  wiU  not  allow  an  amendment,  if  the  merits  of  the 
case  appear  to  be  against  the  defendant,  but  will  reverse  on  the 
technical  error,  and  leave  him  to  bring  another  action. 

Van  Vechteny  contra.  The  defence  of  a  recaption,  which 
the  statute  allows  the  sheriff,  is  an  indulgence,  granted  him  on 
ois  showing  that  he  had  acted  honestly  and  wiUiout  collusion, 
and,  therefore,  the  affidavit  is  indispensable.    In  Chambers  v. 
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IN  ERROR.  Gambler^  {Cam,  Rep,  554.     Et  Tide  Dalt,  486.)  a  voluntaiy 
ALBANY^  return  before  suit  brought  was  held  a  good  plea,  because  it 

Jairaarjr,  18/9.  was  tantamount  to  a  retaking  on  a  fresh  pursuit.     BuUer,  J., 

'  ~  ^  in  Bonafous  v.  Walker ,  (2  Term  Rep,  129.)  alludes  to  the  de- 
cision in  Comyn  as  a  strong  case  to  that  effect ;  and  in  Dole 
V.  Moulton  and  others^  (2  Johns,  Cos,  208.)  the  resemblance 
between  a  voluntary  return  and  a  recaption  is  fully  recognized. 
The  affidavit,  therefore,  is  as  necessary  in  the  one  case  3S  in 
the  other.  The  special  verdict  finds  the  fact,  that  there  was 
no  affidavit,  and  this  is  conclusive  evidence  that  the  objection 
was  raised  at  the  trial,  otherwise  it  would  not  appear  on  the 
record ;  and  the  fact  being  found,  this  Court  must  judge  of 

[  *  31 1  ]  *the  effect  of  it.  Had  the  party  applied  to  the  Supreme  Court 
•  to  strike  out  the  notice,  and  been  refused,  he  would  have  been 
without  remedy,  unless  he  could  raise  the  point  by  objection 
at  the  trial.  For  any  thing  that  appears,  an  application  may 
have  been  made  and  denied,  and  then  the  evidence  was  admit- 
ted at  the  Circuit,  for  the  purpose  of  presenting  the  question 
of  law  to  the  Court.  The  verdict  no  where  states  that  the 
prisoner  escaped  without  the  knowledge  and  consent  of  the 
sheriff:  hence,  as  the  jury  has  not  negatived  his  misconduct, 
and  as  he  has  not  denied  it  by  his  own  oath,  it  must  be  intend 
ed  that  the  escape  was  with  his  connivance. 

2.  The  proceedings  are  amendable ;  and  the  variance  in 
this  case  comes  within  the  general  clause,  at  the  conclusion 
of  the  6th  section  of  the  statute  of  jeofails,  {I  N.  R,  L,  120.) 
that  all  omissions,  variances,  defects,  and  all  other  matters  of 
like  nature  with  those  previously  enumerated,  &c,  shall  be 
amended  either  in  the  Court  below,  or  in  the  Court  to  which 
the  record  is  removed. 

Emmeiy  in  rieply.  The  plaintiffs  below  might  have  applied 
to  the  Supreme  Court  to  have  the  notice  struck  out,  but  not 
having  done  so,  they  have  waived  the  necessity  of  an  affidavit 
In  this  verdict,  the  jury  have  gone  beyond  their  province,  and 
have  undertaken  to  find  a  matter  of  which  they  had  no  cogni- 
zance. Whether  the  evidence  were,  or  were  not,  properly 
admitted,  is  a  question  that  can  only  arise  on  a  bill  of  excep- 
tions, which  sets  forth  the  proof  produced  at  the  trial :  but  a 
special  verdict  must  state  facts,  and  not  merely  the  evidence 
of  facts.  Here  the  jury  have  raised  a  point  of  law,  as  to  the 
admissibility  of  evidence  beyond  their  jurisdiction,  and  which 
it  is  for  the  judge  alone  to  certify.  Their  finding,  therefore, 
in  this  respect,  must  be  rejected  as  superfluous  and  imper- 
tinent. 

The   Chancellor.     The  only  question   in   this  case  is, 
whether  the  plea  by  Richmond^  the  sheriff,  of  a  voluntary 
return  of  the  prisoner  within  the  gaol  Uberties,  before  suit 
brought,  was  a  good  defence  to  the  action. 
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The  plea  was  the  general  issue,  accompanied  with  notice  IN  error. 
*of  that  special  matter,  and  the  objection  is,  that  the  plea  was    albany,  * 
anaccompanied  with  an  affidavit  required  by  the  statute.    The  January,  isia. 
language  of  the  statute  is,  that  "  no  special  plea  of  retaking  on  ^ 
fresh  pursuit,  or  plea  of  the  general  issue  with  notice  of  such 
specisd  matter,  shall  be  received  or  allowed,  unless  oath  be 
made  in  writing  by  the  sherifT;  &c.  and  filed  with  the  plea,  that 
the  prisoner  made  such  escape  without  his  privity,  consent,  or 
knowledge." 

The  special  verdict  finds  the  escape  and  the  voluntary 
return  before  suit,  and  adds,  "that  the  defendant  had  not  ac- 
companied his  plea  with  an  affidavit  that  the  escape  was  with- 
out his  knowledge  or  consent,  nor  filed  any  such  affidavit." 
How  the  jury  came  to  find  such  a  iact,  and  make  it  parcel  of  ^ 
the  specid  verdict,  does  not  appear.  The  matter  of  iact  set 
up  as  a  defence,  viz.  the  voluntary  return  before  suit,  is  also  in 
the  verdict,  and  must  have  been  founded  on  evidence  offered 
to  the  jury  at  the  trial.  If  that  evidence  had  been  inadmissible, 
why  was  it  not  objected  to  at  the  trial  ?  and  if  admitted,  why 
was  not  an  exception  tendered  to  the  judee  ?  No  such  objec- 
tion, or  bill  of  exceptions,  appears ;  and  me  necessary  conclu- 
sion from  the  speciaJ  verdict  is,  that  the  testimony  was  received 
by  consent,  or  by  the  direction  of  the  Court,  and  that  direction 
acquiesced  in.  We  cannot  travel  out  of  the  record  to  learn 
the  truth  of  the  case.  We  must  take  all  our  knowledge  of  the 
&cts  from  the  special  verdict :  And  from  the  record  we  can 
deduce  no  other  conclusion,  than  that  the  matter  of  defence 
contained  in  the  notice  answered  to  the  plea,  was  received  and 
proved  at  the  trial,  though  the  plea  had  not  the  requisite 
affidavit. 

I  have  no  doubt  it  was  competent  for  the  plaintiffs  to  waive 
the  affidavit,  and  to  receive  and  treat  the  plea  as  valid  without 
it  We  must  intend  that  they  have  done  so  in  this  case.  By' 
analogy  to  the  case  of  dilatory  pleas,  which  equally  require,  by 
statute,  an  affidavit  to  accompany  them,  the  plaintiff  may  treat 
the  plea  without  the  affidavit  as  a  nullity,  and  proceed  to  his 
judgment ;  or  he  may  move  the  Court  at  bar  to  set  it  aside. 
(TWrf't  Pr.  in  the  K.  B.  vol.  1.  588.)  The  latter  is  the  more 
modem  course.  But  if  he  does  neither,  *and  treats  the  plea  [  *  313  ] 
as  good  in  point  of  form,  the  Court  will  certainly  not  interfere, 
and  press  the  defect  upon  him. 

The  fiict  found  by  the  jury,  that  the  plea  had  no  such  affi- 
davit, was  a  finding  not  within  the  issue  before  them.  The 
jury  had  nothing  to  do  with  the  question  touching  the  legal 
requisites  of  the  plea.  That  was  a  matter  exclusively  for  the 
Court  If  the  jury  find  more  than  is  contained  in  the  issue, 
that  excess  is  to  be  rejected  as  surplusage. 

The  case  is  then  reduced  to  this  point,  whether  to  an  action 
of  escape,  a  plea  of  a  voluntary  return  by  the  prisoner  within 
the  liberties,  before  suit  brought,  and  that  plea  certified  by  the 
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jN  ERROR,  jury  to  be  true  in  point  of  feet,  be  not  a  valid  defence.     Un- 

j^BA^Y     ^®^  ^^^  decisions  of  this  Court,  there  can  be  no  doubt  of  the 

January,  1811;.  Validity  of  such  a  defence ;  and  I  am,  therefore,  of  opinion, 

"^•^^^J^^^J^  that  the  judgment  of  the  Supreme  Court  ought  to  be  reversed. 

V. 

RicHTMTRv.  This  being  the  opinion  of  a  majority  of  the  Court,  {Allen 
January  \UK  j^jj^j  s^yj^Qur,  scnators,  dissenting,)  it  was,  thereupon,  ordered 
and  adjudged,  that  the  judgment  of  the  Supreme  Court  be 
reversed ;  and  that  the  plaintiff  in  error  be  restored  to  all 
things  which  he  has  lost  thereby :  And  it  is  further  ordered 
and  adjudged,  that  the  defendants  in  error  pay  to  the  plaintiff 
in  error  one  hundred  and  seventy-eicht  dollars  and  forty-two 
cents,  for  his  costs  and  charges,  by  hrni  laid  out  and  expended 
in  his  defence  in  the  Supreme  Court,  &c.,  as  well  as  in  and 
about  prosecuting  his  writ  of  error,  in  this  Court,  and  that  the 
record  be  remitted,  &c. 

Judgment  of  reversal. 


f  ♦  314  ]      *James  Jackson,  ex  dem.  Jacob  G.  Klock,  George  G. 

Klock,  and  others,  plaintiff, 

against 

Henry  Rightmyre,  defendant. 

^mxi*  'uT  THIS  was  an  action  of  ejectment,  which  was  commenced 
ed,  that  A.*anU  in  October  term,  1808,  in  the  Court  below,  and  was  brought  to 
tmme*  of**^tbe  '^^^^^^  ^^^  posscssiou  of  au  Undivided  share  of  lot  No.  4,  in 
proprietoniofa  the  sixth  allotment  of  a  tract  of  land,  situate  on  the  MohawJc 
Slwcd'part  S  river,  in  the  town  of  Minden,  in  the  county  of  Montgomery, 
the^^aifylt  to  (uow  the  towu  of  Danttic,in  the  county  of  UerTcimer,)  granted 
lir^tnifr'*"in  ^^  Abraham  Van  Home  and  others.  The  cause  was  tried  in 
which  ixicase  August,  1814,  whcu  a  vcrdict  was  taken,  subject  to  the  opinion 
K.,  another  of  ^f  ^jjg  Supreme  Court,  on  a  case  to  be  made,  which  either 

Uie    patentees,  ,      .',  '  .  .   .  ..  rwn 

refused  to  join;  party  had  leave  to  turn  mto  a  special  verdict.  The  case  was 
1764  *K''and  *^fg"®*l  ^^  ^^^  Supreme  Court,  and  in  May  term,  1816,  judg- 
ii}e  other  pro-  mcut  was  rendered  for  the  defendant  below.  The  case  having 
leised^f  ihepa^  been  tumcd  into  a  special  verdict,  the  plaintiff  below  brought 
tent,  and  made  a  Writ  of  crror.  The  facts  which  appeared  in  evidence,  on 
w^ie,''"iuciild!  ^^^  ^^'  ^^^^  already  been  fully  stated  in  the  report  of  this 

lag  the  allot- 
ment released  to  the  Ihdiant ;  it  was  held,  that,  the  juiy  having  found  the  fact  of  seisin,  withoat  explaining 
how  the  proprietors  became  reseised,  it  was  to  be  presumed,  that  they  were  lawfully  reseised.  and  that  any 
intendment  might  be  made  that  the  fact  might  requira ;  and  that  it.  having,  with  a  knowlectgc  of  the  re- 
lease, united  in  the  partition,  and  having  aAenrards  made  a  subdivision  of  the  lol  drawn  by  him  with 
another  proprietor,  could  not  question  the  validity-  of  the  partition. 

•Although  a  prior  possession  under  a  claim  of  right,  and  not  voluntarily  abandoned,  will  prevail  in  eject- 
ment over  a  subsequent  possession,  acquired  by  mere  entry,  without  any  lawful  ri^lil,  yet  wliere  the  sub- 
sequeut  possession  of  the  defendant  is  acquired  by^  a  recovery  and  execution  in  f^ectment,  his  entry  is  s 
lawful  entry,  and  affords  a  better  presumption  of  right,  than  the  prior  possession,  although  the  Judgment 
was  obtained  bv  default ;  and  the  party  who  brings  a  second  action  of  ejjectment  aAer  bemg  ousted  by  a 
writ  of  habere /aciat  po$$tt9umem,  must  produce  additional  evidence  of  title,  and  not  rest  upon  his  pos- 
session alone. 
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case  in  the  Supreme  Conrt;  and  as  fiir  as  they  relate  to  the  zv  error, 
points  here  discussed,  are  stated  with  sufficient  minuteness,  in    alb  any 
the  opinion  delivered  by  the  Chancellor,  in  this  Court.     For  Jauu&iy,  isb. 
the  feiCts  of  the  case,  ami  the  oranion  of  the  Court  below,  see  '^^'f^^^''''^^'^ 
13  Johns.  Rep.  367-^7.  '^^''y."'" 

RtOBTMYlUB 

fFoodwortky  for  the  plaintiff  in  error,  contended,  1.  That 
the  partition  in  1764  was  inoperative  and  void,  as  &r  as  *re«  [  *  315  ] 
spected  the  sixth  allotment ;  of  their  interest  in  which  several 
of  the  parties  to  that  partition  had  previously  divested  them* 
selves.  There  seems,  on  the  first  view,  to  be  some  inconsis* 
teucy  and  contradiction  in  the  finding  of  the  jury  in  relation 
to  the  lands  which  were  the  subject  of  the  partition.  In  the 
fiist  place,  they  say  "  that  when  the  aforesaid  partition  was 
made,  George  Klock  was  seised  in  his  demesne  as  of  fee,  of 
three  undivided  sixteenth  parts ;  Jellis  Fonda  was  seised  in  like 
manner  of  one  undivided  sixteenth  part ;  Philip  Livingston  the 
younger,  was  seised  in  Uke  manner  of  three  undivided  thirty 
second  parts  ;  John  Duncan  was  seised  in  like  manner  of  five 
undivided  thirty-second  parts ;  Walter  Rutherford  was  seised 
in  like  manner  of  five  undivided  thirty-second  parts,  and  WiU 
liam  Burnet  Brown  of  one  undivided  fourth  part  of  the  lands 
hficluded  in  the  said  patent,  as  tenants  in  common.^'  And  a 
few  sentences  alter  they  find,  ''  that  on  the  22d  day  of  No* 
vembery  1763,  the  said  PhUip  Livingston,  William  Livingston^ 
Walter  Rutherford^  John  Duncan,  and  William  Burnet  Broumy 
Btiling  themselves  part  owners  of  the  land  in  the  said  patent, 
released  all  the  lands  included  in  the  sixth  allotment  of  said 
patent,  to  three  hidiansy  and  their  heirs,  in  trust  for  themselves, 
and  all  the  rest  of  the  native  Indians  belonging  to  the  Canch 
joharie  castle,  and  their  heirs  forever;  so  that  neither  the 
grantors,  nor  their  heirs,  nor  any  other  person  for  them,  or  in 
the  names,  right,  or  stead  of  any  of  them,  should,  or  would, 
by  any  means  or  ways,  thereafter  have,  claim,  challenge,  or 
demand,  any  estate,  right,  title,  or  interest,  in  or  to  the  said 
premises,  or  any  part  thereof;  but  from  all  and  every  action, 
right,  estate,  title,  interest,  or  demand  of,  in,  or  to  the  said 
premises,  or  any  part  therebf,  should  be  utterly  excluded  and 
debarred."  How  then  could  the  proprietors,  who  in  1763,  in 
such  a  solemn  manner,  released  all  their  title  in  a  part  of  the 
patent,  no  reconve3rance,  no  grant  from  the  releasees  appear* 
ing,  become  seised,  in  the  very  next  year,  of  undivided  inter* 
ests  in  the  entire  patent  ?  It  is  impossible ;  and  unless  some 
rule  of  construction  can  be  discovered,  by  which  the  two 
clauses  may  be  reconciled,  one  of  them  must  be  rejected ;  for, 
nncxplsdned,  they  are  too  palpably  incongruous  to  subsist  to- 
gether. We  are  to  look  to  the  intent ;  the  different  •parts  of  [  *  316  ] 
the  special  verdict  must  be  compared  together,  and  taken  in 
such  connection  that  each  may  have  meaning  and  effect,  and 
none  be  insensible  or  void.     ''The  intent,"  says  the  Chief 
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IN  ERROR,  such,  was  in  fiict  a  trespass,  a  mere  intrusion  upon  the  land ; 
ALBANY,""  '"^^  *  person  entering  under  these  circumstances,  cannot  pro- 

Janoaiy,  isIq.  tcct  himself  by  an  outstanding  title.     {Jackson  v.  Harder,  4 

^"^][^^^^^^  Johns.  Rcp^  202.)  It  was  a  forcible  trespass  or  intrusion, 
V.  ^^      made  under  process  of  law,  which  would  admit  of  no  opposition 

RioBTMTRB.  0^  resistance  ;  and,  as  was  observed  by  the  Chief  Justice,  in 
2%c  PeopU  V.  Leonard ,  (11  Johns.  Rep.  509.)  if  the  lessor 
shows  himself  in  the  peaceaoie  possession  of  land,  and  that  he 
was  forcibly  dispossessed,  it  will  be  sufficient  to  entitle  him  to 
recover  possession,  and  tiie  defendant  will  not  be  permitted  to 
set  up  title  to  defeat  it.  If  a  defendant  sets  up  an  outstanding 
title  existing  in  a  stranger,  it  must  be  a  present  subsisting  title  ; 
•  319  J  it  must  be  one  that  is  living  and  *operative,  otherwise  the  pre- 
sumption will  be  that  it  has  become  extinguished.  (3  Johns. 
Rep.  386.  Bull  N.  P.  110.)  The  plaintiff  claims  to  recover 
tlie  possession  of  the  entire  premises,  and  not  merely  of  an 
undivided  part. 

Henry  and  Van  Vechten,  coiftra.  1.  In  answer  to  the  first 
point,  the  counsel  relied  on  the  facts,  that  Klock  knew  of  the 
release  in  1763,  though  he  refused  to  execute  it,  and  that  in 
1764,  a  partition  was  made  in  the  names  of  the  original 
patentees,  being  the  mode  required  by  law,  {Laws  N.  Y.,  Van 
Schaick^s  Ed.  412.)  which  afterwards,  in  1767,  Klock  confirm- 
ed by  his  partition  with  Fonda.  The  construction  which  it 
has  been  attempted  to  give  to  the  special  verdict  is  unfounded. 
It  rests  upon  an  analogy  which  has  no  existence.  A  contract 
(and  the  case  referred  to  is  the  case  of  a  contract)  is  entire, 
and  the  different  parts  must  be  taken  in  connection ;  but  in  a 
special  verdict  the  jury  find  separate  and  distinct  facts.  They 
have  found  that  in  1763,  a  deed  was  executed  to  the  Indians, 
but  that,  notwithstanding  that  deed,  the  parties,  in  1764,  were 
seised  of  the  lands ;  not  of  a  part  of  the  lands,  but  of  the  whole. 
How  they  became  so  seised  is  not  found.  It  may  be  that  the 
Indian  ^itle  was  deemed  inoperative  ;  or,  perhaps,  it  was  re- 
leased by  the  Indians  before  the  partition,  and,  in  tliat  case,  the 
sanction  of  the  government  to  the  reconveyance  may  be  pre- 
sumed. This  is  a  reasonable  intendment,  which  ought  to  be 
supported.  The  object  of  a  verdict  is,  that  it  be  decisive 
between  the  parties ;  and  to  give  it  that  effect;  it  shall  be  favor- 
ably construed.  Verdicts  are  not  to  be  taken  strictly  like 
pleadings ;  on  the  contrary,  the  Court  will  collect  the  meaning 
of  the  jury,  if  they  give  such  a  verdict  that  it  can  understand 
them.  {Runningion  on  Eject.  247.)  Here  the  fact  of  seisin 
is  expressly  stated,  and  unless  a  reconveyance  be  presumed, 
the  finding  of  the  jury  was  false.  The  Indians  were  capable 
of  receiving  a  title,  which  was  a  subsisting  title  until  released. 
All  the  parties  being  seised  of  the  whole  of  the  land,  the  par- 
tition was  valid,  and  operated  as  an  estoppel  on  the  parties, 
and  all  persons  claiming  under  them.  {Jackson,  ex  dem. 
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Ostrandery  v.   Hasbrouek,  3  Johns.   Jicp.   331.     Jackson^  ex  in  error. 
dem.  AntUl  and  wife^  v.  Brotpn,  *3  Johns.  Rep.  459.     Jack*    albany 
ton,  ex  dem.  Wynkoop^  v.  Myers^  14  Johns.  Rep.  354.)  January,  isia 

2.  Here  the  defendant  entered  peaceably,  by  color  of  title,  "  ^    ' 

and  under  judgment  of  law,  and,  therefore,  mere  priority  of 
possession  is  not  sufficient  to  entitle  a  party  to  a  recovery 
against  him.  Every  plaintiff  in  ejectment  must  show  a  nght 
of  possession ;  {Burr.  Rep.  119.  Runningion  on  I^'ect.  58.) 
and  he  must  recover  upon  the  strength  of  his  own,  not  the 
weakness  of  the  defendant's  title,  (nurr.  Rep.  2487.)  A 
possession  taken  by  the  plaintiff  without  claim  of  title,  is  of 
no  aviul.  (1  Caines^s  Rep.  190.  n.  a.)  It  is  further  requisite 
that  such  prior  possession  should  be  clearly  and  unequivocally 
proved;  but  there  is  nothing  in  this  case  from  which  the 
possession  of  Klock  can  be  inferred,  except  the  simple  circum- 
stance of  the  execution  of  leases  in  1783.  And  it  has  been 
held,  that  the  payment  of  taxes,  and  the  execution  of  partition 
deeds,  were  not  evidence  of  an  actual  possession,  though  they 
might  show  a  claim  of  title.  (Jackson,  ex  deni.  Ludlow  and 
others,  v.  Myers,  3  Johns.  Rep.  388.)  It  is  only  against  a  mere 
intruder  or  trespasser,  that  a  prior  possession  under  color  of 
title,  is  sufficient  ground  for  a  recovery  in  ejectment.  (Jackson^ 
ex  dem.  Duncan  and  others,  v.  Harder,  4  Johns.  Rep.  202.^ 
The  recovery  in  ejectment  must  be  regarded  as  presumptive 
evidence  of  right,  and  by  it  the  lawful  possession  is  transferred ; 
otherwise  an  action  of  ejectment  would  be  a  nugatory  cere- 
mony, an  absurd  and  idle  &rce.  It  is  true,  that  the  right  of 
possession  may  be  litigated  again ;  but  still  the  judgment  is  an 
estoppel  on  the  defendant  to  deny  the  plaintiff^s  title  in  an 
action  for  the  mesne  profits.  Hence  it  must  be  inferred,  that 
after  a  reeov^y  in  ejectment,  a  mere  naked  prior  possession, 
uncoupled  with  any  evidence  of  a  right  of  possession,  is  not 
sufficient  to  entitle  to  a  recovery  against  one  who  has  en- 
tered under  the  judgment.  Possession  is  evidence  of  title ; 
for  it  is  to  be  presumed,  that  the  party  who  has  possession  has 
it  rightfully ;  but  that  presumption  ceases  when  title  appears 
on  the  other  side.  For  eighteen  years  from  the  time  when 
they  were  ousted  by.  writ  of  habere  fadas  possessionem,  the 
plaintifTs  lessors  have  acquiesced  in  their  own  eviction,  and 
suffered  the  defendant  quietly  to  *hold  the  land.  They  have  [  *  321  ] 
permitted  a  period  to  elapse  almost  long  enough  to  constitute 
a  conclusive  bar  to  their  right  of  entry :  and  shall  they  now, 
after  lying  by,  almost  to  the  moment  when  nothii^  could  avail 
them  short  of  a  perfect  right  of  property,  come  in  and  rest 
upon  a  possession,  stripped  and  devested  of  all  right,  against  a 
possession  uninterrupted  for  years,  and  commenced  under  the 
nigh  presumption  of  title  which  the  judgment  of  law  affords? 

The  plaintiff  now  sets  up  a  claim  to  the  whole  of  lot  No.  4. 
in  the  sixth  allotment;  and  yet,  according  to  the  special 
Verdict,  the  action  was  commenced  to  recover  the  possession 
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m  ERROR,  of  an  undivided  share  of  that  lot.  The  jury,  too,  has  found, 
"  that  the  lessors  of  the  plaintiff  and  their  ancestors  claimed 
title  to  the  premises  in  question  under  the  letters  patent  there- 
in before  mentioned,  and  until  the  trial  of  this  cause  asserted 
their  right  to  recover  the  same  by  virtue  of  such  title  and  not 
otherwise."  Under  the  patent  they  could  only  claim  an 
undivided  part  On  what  pretence,  then,  can  they  extend 
their  demand  to  the  entirety  ?  Klock  himself,  in  1763,  asserted 
a  right  to  no  more  than  part :  he  never  committed  or  pretend- 
ed to  commit  a  disseisin:  and  so  far  from  there  being  a 
disseisin,  with  five  years  possession,  and  a  descent  cast  to  toll 
the  defendant's  entry,  Klock  was  never  in  actual  possession. 
All  the  possession  which  he  ever  had,  consisted  merely  in  the 
giving  of  leases,  for  three  years,  to  persons  ah-eady  in  the  occu- 
pation of  the  land. 

T.  A.  Emmet,  in  reply,  denied  that  it  was  to  be  inferred 
from  the  special  verdict,  that  SJock  claimed  title  only  as  tenant 
in  common.  The  words  must  be  intended  to  mean  a  claim 
of  title  co-extensive  with  his  possession,  which  was  of  the  entire 
sixth  allotment  in  severalty.  His  leases  were  in  severalty, 
and  not  of  an  undivided  right :  and  though  at  first  he  may 
have  claimed  as  tenant  in  common,  yet  it  is  to  be  inferred 
from  his  possession  in  1783,  that  he  had  in  the  interval  ob- 
tained an  exclusive  right.  The  partition  could  not  operate  on 
the  Indian  title,  and  Uierefore,  as  the  sixth  allotment  could  not 
De  the  subject  of  partition,  SJock  was  not  bound  by  it. 
[  •  822  ]  *The  prior  possession  of  the  lessors  is  the  best  evidence  of 

title  between  the  parties  to  this  suit,  unless  it  be  repelled  by 
the  recovery  in  ejectment  against  the  lessors.  But  that  re- 
covery arose  through  the  neglect  of  their  attorney :  and  it  is 
insisted,  that  possession  under  a  judgment  by  default  can  give 
no  title,  and  does  not  affect  the  right  The  defendant,  stand- 
ing as  he  does,  in  the  light  of  a  mere  intruder,  cannot  protect 
himself  under  a  title  in  a  third  person ;  besides,  there  is  no 
subsisting  title  of  which  he  can  take  advantage,  if  it  were 
competent  for  him  to  make  the  defence.  {JacJcson,  ex  dem. 
Duncan  and  others,  v.  Harder,  4  Johns.  Rep.  202.  211.) 

The  Chancellor.  The  lessors  of  the  plaintiff  are  the  heirs 
at  law  of  Oeorge  Klock.  In  the  year  1764|  he  was  seised  in 
fee  of  three  undivided  sixteenth  parts  of  the  Van  Home  patent, 
which  covers  the  premises ;  and  in  the  year  1783,  he  demised 
parts  of  the  6th  allotment  of  the  patent,  to  different  persons, 
for  a  term  of  years,  reserving  rent,  and  which  leases,  or  some 
of  them,  also  covered  the  premises.  There  is  no  color  of 
title  shown  on  the  part  of  the  plaintiff,  but  what  is  founded 
upon  that  seisin,  or  upon  that  possession  of  the  ancestor. 

I  shall  examine  the  claim  as  founded  upon  each  of  those 
pretensions. 
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I.  The  seisin  of  EhcTcy  the  ancestor,  is  found  to  have  been  XY  error 
a    the  time  of  the  partition  in  1764,  and  to  have  been  of  an     albany 
uitdivided  part  of  the  patent,  as  a  tenant  in  common.     A  January,  isis. 
partition  was  then  duly  made  of  the  patent,  under  an  act  of  '""^[[^^'i^^ 
the  colonial  l^slature,  and  lot  No.  1.  of  the  6th  allotment,  ▼. 

was  drawn  to  the  share  of  Klock  fy  Fonda.  The  verdict  says,  R^oht^itrb. 
that  the  patent  was  ^*  duly  divided"  by  Commissioners  appoint- 
ed under  the  colony  act;  and  the  act  declared,  that  the 
partitions  under  it  should  be  as  valid  and  effectual,  as  if  made 
on  writ  according  to  the  course  of  the  common  law.  KlocJc  fy 
Fonda,  by  means  of  the  partition,  became  seised  m  severalty, 
of  lot  No.  1.  in  the  6th  allotment,  instead  of  being  seised,  as 
before,  of  an  undivided  right  in  the  whole  patent.  And  in 
pursuance  of  this  partition,  and  separate  seisin,  it  is  found  that 
Khck  8f  Fonda,  in  1767,  subdivided  *lot  No.  1.  according  to  [  *  328  ] 
their  respective  interests  therein,  and  that  the  lot  No.  1.  has 
since  been  held  in  severalty  by  Klock  Sf  Fonder,  and  their 
assigns,  pursuant  to  such  subdivision. 

The  present  ejectment  is  for  lot  No.  4.  in  the  6th  allotment, 
which,  on  the  partition,  was  drawn  to  different  persons,  and  it 
is  evident,  therefore,  that  the  plaintiffs,  as  heirs  of  George 
KlocJCy  can  lay  no  ckum  to  it  under  the  seisin  and  the  partition 
of  1764. 

But  it  is  said,  that  the  partition  as  to  the  6th  allotment  was 
null  and  void,  because  the  other  proprietor  (Klock  fy  Fonda 
excepted)  had,  in  the  year  preceding,  released  all  the  lands 
included  in  the  6th  allotment  to  three  Indians  in  fee,  in  trust 
fcN:  all  the  Bidians  of  the  Canajoharie  castle,  and  that,  therefore, 
they  had  no  right  or  interest  in  that  6th  allotment. 

One  answer  to  this  objection  is,  that  though  it  be  found  that 
those  proprietors  made  that  release  in  1763^.yet  it  is  further 
found,  that  in  1764,  when  the  partition  was  made,  they  were 
all  seised  of  undivided  parts  of  the  patent,  and  the  parts  of 
which  they  are  so  found  to  have  been  seised,  when  united  with 
the  parts  oi  Klock  tf  Foncia,  included  the  whole  patent.  The 
intendment  necessarily  is,  that  the  seisin  in  1764  was  a  legal 
seimn,  though  it  is  not  explained  in  what  manner  the  propri- 
etors became  reseised  subsequent  to  tiie  release  to  the  tndtans 
in  1763.  The  jury  have  found  the  fiu^t  of  a  seisin  in  1764, 
and  that  is  sufficient,  for  the  purpose.  The  mode  by  which 
that  resei^n  was  lawfully  effected,  must  be  left  to  intendment, 
and  we  are  at  liberty  to  adopt  any  intendment  that  the  fiict 
may  require. 

Another  answer  to  the  obiection  is,  that  Oeorge  Klock  vras 
apprised  of  the  release,  for  his  name  was  in  it,  as  one  of  the 
crantors,  but  he  refused  to  execute  it  And  yet  with  this 
Knowledge  of  the  previous  release  of  the  lands  included  in  the 
6th  allotment,  he  becomes  a  party  to  the  partition  with  those 
other  proprietors,  and  he  recognizes  the  validity  of  the  partition, 
even  in  respect  to  the  lands  in  the  6th  allotment  ^  He  carries 
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lu  ERROR,  the  partition  into  effect  on  his  part,  and  accepts  of  lot  No.  1 
ALBANY,     which  he  and  Fonda  drew  in  the  6th  allotment;  and  in  1767, 

January,  J8I9.  he  and  Fotida  subdivide  that  lot  ^according  to  their  respective 
interests,  and  it  has  been  since  hekl  by  Klock  fy  Fonda^  and 
their  assigns,  pursuant  to  such  subdivision.  Ailer  this,  it  can- 
not be  permitted  to  the  representatives  of  Klock  to  disturb  the 
partition,  or  to  question  its  validity.  They  are  bound  by  the 
act  of  their  ancestor,  who,  with  full  knowledge  of  the  release 
to  the  Indians,  solemnly  ratified  the  partition,  and  carried  it 
into  execution,  by  taking  to  himself  his  allotted  portion  of  the 

Eatent,  and  which  has  been  enjoyed  by  him,  and  by  those 
olding  under  him,  unmolested,  down  to  this  day. 

The  claim,  therefore,  of  the  lessors  of  the  plaintiff  to  any 
part  of  lot  No.  4.  under  the  seisin  of  their  ancestor  in  1764, 
totally  fiuls, 

2.  The  remaining  ground  of  right,  set  up  on  the  part  of  the 
plaintiffs,  is  the  possession  of  George  Klock  in  1783,  and 
which  possession  consisted  in  his  executing  leases  for  the  term 
of  three  years,  with  the  reservation  of  rent,  to  divers  persons, 
for  divers  parcels  of  land  in  6th  allotment.  The  verdict  states, 
that  those  lessees  were  severally  in  possession  of  lands  within 
lots  No.  2,  3,  and  4.  of  the  6th  allotment,  about  the  time  the 
leases  were  dated,  and  that  these  leases,  or  some  of  them, 
included  the  premises,  and  that  the  lands  were  held  and  occu- 
pied by  the  lessees  under  the  leases,  until  they  were  dispossess- 
ed in  1790,  bv  execution  in  ejectment.  The  actions  of 
ejectment  were  brought  in  1789,  against  the  possessors  of  these 
lots,  and  the  heirs  of  George  Klock  (who  had  died  in  1787) 
had  notice  of  the  suits,  and  employed  an  attorney  to  appear 
for  them,  and  defend  the  actions.  This  he  neglected,  or 
omitted  to  do,  and,  consequently,  judgments  were  obtained 
against  the  possessors  by  default,  and  they  were  dispossessed; 
and  the  lessors  of  the  plaintiff,  in  those  ejectment  suits,  and 
their  assigns,  (of  whom  the  defendant  in  this  suit  is  one,)  have 
had  actual  possession  of  the  three  lots  ever  since. 

It  thus  appears,  that  George  Klock  had  possession  of  the 
-premises,  by  bis  lessees,  from  1783  to  1787,  when  he  died,  and 
that  the  lessors  of  the  plaintiff,  who  are  his  heirs  at  law,  con- 
tinued, in  that  manner,  in  possession  until  1790,  and  that  the 
possession  was  lost  by  means  of  executions  founded  on  judg- 
ments by  default  in  ejectment  The  plaintiffs  and  their 
[  *  325  ]  Ancestor  have  a  prior  possession  of  seven  years,  froYn  1783  to 
1790,  to  set  up  against  the  subsequent  possession  of  the 
defendant,  or  those  under  whom  he  holdfi,  of  eighteen  years, 
fi-om  1790  to  1808,  when  the  present  suit  was  commenced. 
Here  is  no  possession  on  either  side  which  has  been  h)ng 
enough  to  have  ripened  into  a  right  of  possession,  or  sufficient 
to  ton  the  right  of  entry*  The  short  and  simple  question  then 
18,  can  the  lessors  of  the  plaintiff,  by  reason  of  their  prior 
possession*  of  seven  years,  recover  against  the  defendant,  who 
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\b»s  nothing  to  set  up  but  a  subsequent  possession  of  eighteen  in  error. 
years,  acquired  by  process  of  law  under  a  judgment  by  default     albany  ~ 

in  ejectment  ?  January,  18f9 

It  was  held  in  Smith  v.  Lorillard^  (10  Johns,  Rep.  338.) 
that  a  prior  possession  under  a  claim  of  right,  and  not  volun- 
tarily abandoned,  would  prevail  over  a  subsecjuent  possession 
of  less  than  twenty  years,  (a)  But  the  rule  was  laid  down  with 
the^  qualification,  that  no  other  evidence  of  title  appeared  on 
either  side,  and  that  the  subsequent  possession  of  the  defend- 
ant was  acquired  by  mere  entry ^  without  any  lawful  right.  But 
in  the  case  before  us,  the  possession  set  up  by  the  defendant 
wiis  acquired  under  the  authority  of  a  judgment  at  law,  and 
was  consequently  a  lawful  entry.  •  A  possession  with  such  a 
circumstance  attached  to  it,  aflbrds  a  better  presumption  of 
right  than  the  preceding  possession,  which  liad  been  overcome 
and  lost  by  the  action  at  law,  and,  consequently,  tlie  presump- 
tion which  would  naturally  attach  to  the  prior  possession  is 
here  shifted  from  the  prior  to  the  subsequent  possession.  We 
arc  not  now  to  inquire  how  the  judgment  at  law  happened  to 
be  obtained.  The  intendment  is,  that  it  was  regularly  and 
lawfully  obtained,  either  from  the  want  of  title  or  want  of  at- 
tention in  the  opposite  party ;  and  if  he  had  any  equitable 
grounds  for  relief  against  the  judgment,  the  Supreme  Court 
would  have  afforded  him  that  relief,  if  he  had  applied  in  due 
season.  But  it  seems  the  judgment  in  the  ejectment  suit  was 
acquiesced  in  for  eighteen  years,  and  it  is  perfectly  right, and 
reasonable,  that  the  party  who  now  seeks  to  regain  his  posses- 
sion, should  be  put  to  show  something  more  than  a  mere  naked 
possession  existing  prior  to  such  judgment.  The  presumption 
founded  on  that  possession  perished  with  the  *loss  of  that  pos-  \  *  ^^  J 
session  by  the  judgment  and  execution  at  law. 

We  have  frequently  been  reminded  of  the  language  of  Lord 
Mansfield  in  Atkym  v.  Horde ,  (1  Burr.  p.  114.^  that  "a  judg- 
ment in  ejectment  was  a  recovery  of  the  posscsstoUf  (not  of  the 
seisin  or  freehold,)  without  prejudice  to  the  ris^ht^  as  it  might 
afterwards  appear,  even  between  the  same  parties."  I  under* 
stand  from  the  observation,  that  a  judgment  in  ejectment  does 
not  conclude  the  losing  party,  and  cannot  be  pleaded  in  bar 
of  a  fresh  action  between  the  same  persons.  It  is  certainly 
now  understood  to  be  an  action  for  the  trial  of  title,  and  it  is 
universally  used  for  that  purpose.  But  to  assert  that  a  recov- 
ery in  ejectment  was  of  no  manner  of  efficacy,  except  to  change 
possession  for  a  moment,  and  that  the  losing  party  might  in- 
stantly turn  round  and  attack  the  victor  by  the  mere  force  and 
presumption  of  the  prior  possession,  is  to  pervert  the  observa- 
tion of  Lord  Mansfield,  and  to  render  the  action  of  ejectment 
perfectly  absurd.  The  judgment  in  ejectment  necessarily  im- 
plies  an  existing  possession   in  the   defendant.     The   action 

(a)  Jackson  y.  Detm,  5  Cawen,  200.    Jackson  t.  Walker,  7  Cowen,  637.  642. 
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IN  ERROR,  cannot  be  brought  against  any  other  person  than  the  tenant  in 
"^ij^^j^y  possession,  and  there  never  could  be  a  recovery  that  did  not 
January,  1819.  absolutely  and  irresistibly  admit,  that  the  lessor  of  the  plaintiff 
had  a  better  right  than  the  tenant  to  that  existing  possession. 

A  recovery  in  ejectment  does  not  injure  the  right  of  the 
parties,  as  it  may  be  made  to  appear  ailenvards,  but  it  cer- 
tainly does  change  the  presumption  of  right  founded  on  the 
mere  prior  possession,  short  of  twenty  years.  In  Fcnwick  v. 
Grovener,  (1  Salk,  258.)  it  was  held  by  Lord  Ch.  Justice  Holt, 
that  no  new  ejectment  could  be  brought  by  a  defendant  after 
a  recovery  against  him,  until  he  had  quitted  the  possession,  or 
the  tenant  had  attorned  to  the  plaintiff,  for  otherwise  the  judg- 
ment in  the  second  ejectment  might  render  the  judgment  in 
the  first  suit  ineffectual.  If  there  be  any  sense  in  this  opinion 
of  Lord  Holt,  it  must  be  in  allowing  to  a  recovery  in  eject- 
ment the  force  of  shifting  the  presumption  of  right  arising 
fi*om  the  mere  ftict  of  possession. 

There  is  no  case  that  will  not  allow  so  much  effect  to  the 
recovery.  In  Jackson  v.  Dieffendorf,  (3  Johns.  Rep,  269.) 
a  judgment  by  default  in  ejectment  was  not  allowed  to  be  a 
♦bar  to  a  new  ejectment  and  recovery  by  the  tenant.  But  what 
did  the  tenant  show  in  that  case  ?  A  previous  possession  of 
38  years  under  a  claim  of  right,  and  that  was  showing  an  ab- 
solute right  of  possession  sufficient  to  toll  an  entry. 

I  am,  accordingly,  of  opinion,  that  the  lessors  of  the  plain- 
tiff did  not  prove  enough  in  this  case,  by  showing  only  a  pos- 
seiMnon  of  seven  years  immediately  antecedent  to  the  recovery 
on  the  part  of  the  defendant ;  and,  consequently,  their  claim, 
on  this  ground  also,  fails.  And  this  being  the  only  pretence 
of  right  that  was  exhibited,  I  am  of  opinion,  that  the  judgment 
of  the  Supreme  Court  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  Court,  it  was, 
thereupon,  ordered  and  adjudged,  that  the  judgment  of  the 
Supreme  Court  be  affirmed,  and  that  the  defendant  in  error 
recover,  against  the  plaintiff  in  error,  his  costs  in  defending 
the  writ  of  error,  to  be  taxed,  &c.,  and  that  the  record  be 
remitted,  &c. 

Judgment  of  affirmance. 
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rS  ERROR 


-,     T.T  !../»•.  ALBANY, 

John  B.  Novion,  plaintiff  m  error,  Jaiiuary,^8i9 

against 
Abraham  S.  Hallett,  defendant  in  error. 

A  WRIT  of  error  was  brought,  by  the  defendant  in  the  No  action  ar 
Court  below,  upon  the  bill  of  exceptions,  which  was  taken  Uerfoi^M  illegal 
at  the  trial,  and  on  which,  after  argument,  the  Supreme  Court  {^?P["'®  **"  "*« 
rendered  judgment  for  the  plaintiff  below.  (See  Hallett  v.  pJSj  S^wa" 
Novion,  14  Johis,  Rep,  273—294,)  The  cause  *having  un-  [  *  333  1 
dergone  a  full  and  most  elaborate  discussion  in  the  Supreme  and  no  irre^- 
Court,  was  here  briefly  argued,  by  Burr,  for  the  plaintiff  in  c^Sucrof'X 
«^rror,  and  Henry y  for  the  defendant  in  error.  captor,  in   the 

subsequent  dis- 
r%  t  t  1  I  !••-*.    1  position  of  the 

Burr,  to  show  that  the  subsequent  disposition  of  the  cdp-  prize,  can  con- 
tured  property  did  not  affect  the  question,  cited  Faith  v.  Pear-  aTioX^^ori)^" 
son,  (6  Taunt.  439.)  (a)  where  it  was  held,  that  no  action  lies  pal  taking:,  or 
against  the  commander  of  a  British  ship  of  war,  for  seizing  J^ndofacUoH 
and  detaining  a  vessel  on  suspicion  of  her  being  hostile  prize ;  at  common  iaw. 
though  he,  aflerwards,  dismisses  her  without  libelling  her  in  in c^lITof prize*, 
the  Court  of  Admiralty  ;  and  though  he  detains  her  partly  on  and  of  every 
supicion  of  matters  which  are  causes  only  of  forfeiture,  if  she  2j"f  nd^TOnwI 
is  British.  He  insisted,  also,  on  the  decree  of  the  District  quentiai  there- 
Court  in  North  Carolina,  (see  14  Johns.  Rep.  278.)  as  an  ob-  c\li^^yfo  ih« 
jection,  at  least  in  part,  to  the  recovery.  admiralty. 

And    piracy, 
and       piratical 

Henry  cited  Livingston  v.  Bishop,  (1  Johns.  Rep.  290.)  as  captures,  with 
an  authority  that  a  recovery  without  satisfaction  is  no  bar  to  dcnt9,**^jlle'°ex" 

another  suit.  clusively  of  ad- 

miralty   c<^iii- 
sance. 

The  Chancellor.  The  writ  of  error  in  this  case  is  found-  .ii  makes  no 
ed  upon  a  bill  of  exceptions  taken  to  the  charge  of  the  judge  ul2**'*capturin^' 
who  presided  at  the  trial,  and  the  direction  in  point  of  law,  vessel  wa^  fitted 
given  to  the  jury,  embraces  the  legal  principles  upon  which  the  of  ^ the  Un?Sd 
discussion  of  the  ca^e  has  turned.  States,  in  vio- 

The  jury  were  charged,  that  if,  from  the  evidence,  they  be-  L*<!iJJJliiiiy%r°ar 
lieved  that  tlie  schooner  San  Francisco  de  Paula  had  on  board  act  of  Congress  j 
a  commission  as  a  letter  of  marque,  under  the  government,  de  ^^  thedis'tric! 
facto,  of  Neto  Grenada  or  Carthagena,  and  claimed  to  act  un-  gw*^  <»^  ^ 
der  it  in  capturing,  and  also  in  the  subsequent  disposition  of  ba°ve  a  ciw 
the  brig  Jane,  the  plaintiff  was  not  entitled  to  recover,  because  ^ **.^5fP^'** 
tlie  question  of  prize  or  no  prize,  involving  the  validity  of  that  *  ^  *^^"*' 
commission,  belonged  exclusively  to  admiralty  jurisdiction. 

The  correctness  of  this  part  of  the  charge  is  not  drawn  in 
question,  and  I  should  say,  it  would  have  been  more  precisely 
correct  if  the  words,  "  and  also  in  the  subsequent  disposition 
of  the  brig,"  had  been  omitted.     If  tke   origmal  *ta^ing  as      [  *  3^  ] 

(a)  S.  C.  at  N.  p.  HoU*s  JT.  P.  Rep.  113.    4  Oimjh.  357. 
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prize,  renders  the  matter  exclusively  of  admiralty  jurisdiction, 
the  subsequent  disposition  of  the  prize  cannot  alter  the  case, 
for  it  is  but  a  circumstance  or  incident  which  necessarily  fol* 
lows  the  jurisdiction  of  the  principal  question.  This  brings 
me  to  the  consideration  of  the  second  part  of  the  charge,  and 
which  involves  the  whole  merit  or  substance  of  the  question 
before  this  Court. 

The  learned  judge  further  charged  the  jury,  that  if  it  were 
proved  that  the  schooner  had  such  a  commission  on  board,  and 
acted  under  it  in  capturing  the  brig ;  but  that  instead  of  treat- 
ing her  as  prize  of  war,  by  conducting  or  endeavoring  to 
carry  her  to  a  port  of  the  captors  or  their  allies,  for  the  purpose 
of  adjudication  before  a  competent  tribunal,  the  brig,  in  fact, 
was  carried  by  the  captors  into  tht.  United  Slates^  in  the  dis- 
guise of  a  private  merchant  vessel,  and  claimed  and  disposed 
of  there  by  the  defendant  as  his  private  property, — then  the  de- 
fendant was,  in  judgment  of  law,  to  be  considered  a  trespasser 
ah  initio,  and  the  plaintiff  was  entitled  to  recover  the  value 
of  the  cargo. 

I  presume  the  verdict  of  the  jury  was  founded  upon  this  part 
of  the  charge.  It  was  clearly  proved  upon  the  trial,  that  the 
captured  brig  and  her  cargo  were  covercnl  by  a  Spanish  name, 
and  disguised  by  Spanish  papers  and  colors,  and  a  Spanish 
crew.  I  think  it  was  equally  proved,  that  the  schooner,  though 
fitted  out  in  the  United  States,  and  sailing  from  thence  a  few 
days  previous  to  the  capture,  under  a  clearance  for  Carthagena, 
had,  in  fact,  on  board  a  commission  of  the  date  of  Novejnher, 
1812,  from  the  government  of  the  States  of  Carthagcna  dt 
Indias,  duly  executed,  and  authorizing  the  schooner  to  cruise 
under  the  flag  of  that  state  against  Spanish  vessels  and  proper- 
ty. It  was  equally  in  proof,  tliat  the  brig  was  captured  by  the 
schooner  on  the  high  seas  under  the  Carihagena  colors,  and 
that  she  was  taken  possession  of  as  prize,  and  the  crew  taken 
out,  and  a  prize  master  and  prize  crew  put  on  board.  It  was 
further  in  proof,  that  afler  the  capture,  the  brig  was  sent  to  the 
United  States,  and  shortly  afler  arrived  at  Beaufort  in  Smith 
Carolina,  in  disguise  under  Spanish  colors,  and-in  the  charac- 
ter of  a  Spanish  merchant  vessel,  and  was  disposed  of  without 
being  libelled  or  condemned  as  prize.  But  it  appeared,  *that 
the  capturing  privateer,  afler  the  capture,  pursued  her  course 
towards  Carthagcna,  and  took  a  Spanish  ship  as  prize,  in  her 
way,  and  that  she  entered  the  harbor  of  Carthagcna  under 
Carthagcna  colors,  and  fired  a  salute,  and  that  the  Spmiish 
ship  also  arrived,  and  was  condemned  and  sold,  and  the  crew 
of  the  capturing  schooner  received  their  share  of  the  prize 
money. 

That  the  conduct  of  the  privateer,  subsequent  to  the  cap- 
ture, in  relation  to  her  prize,  was  irregular  and  fraudulent, 
cannot  be  doubted.  She  was  directed  by  her  very  commission,, 
to  bring  her  prizes  within  the  state  of  Carthagcna,  and  not  to 
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dispose  of  them  until  the  lawfulness  of  the  prize  had  been  do-  iiV  error 
clared.     The  commander  of  the  privateer  was  no  doubt  soon     alb  an  v 
satisfied,  that  the  brig,  though  under  the  disguise  of  a  Spanish  January,  isb 
vessel,  was  not  really  Spanish  property,  and  fearing  the  test  of  ^^"^^^^^^^^ 
a  judicial  inquiry,  he  took  the  mean  and  piratical  course  of  v. 

disguising  the  prize,  and  appropriating  her  under  fraudulent     H-^^-^ktt. 
pretences. 

That  the  owner  of  the  privateer  is  justly  responsible  to  the 
plaintiff  for  all  the  damages  recovered,  will  also  not  be  denied. 
The  only  question  is,  whether  the  common  law  courts  of  this 
state  have  jurisdiction  of  the  case.  It  is  admitted,  that  they 
have  no  jurisdiction  of  the  original  taking;  but  it  is  asserted, 
that  the  subsequent  disposition  of  the  subject,  if  it  be  not 
treated  as  a  prize  of  war,  may  render  the  captor  a  trespasser 
ab  initio,  and  liable  to  an  action  jof  trespass  at  common  law. 

I  apprehend  that  there  is  no  such  distinction  existing,  and  that 
if  the  property  be  taken  in  the  first  instance  as  prize  of  war,  the 
subsequent  conduct  of  the  captors,  whatever  it  may  be,  cannot 
alter  the  right  of  jurisdiction. 

The  mere  fact,  in  this  case,  that  the  brig  was  captured,  or 
taken  possession  of  as  prize  of  war,  under  an  assumed  right  to 
do  so,  (and  whether  well  or  ill  founded,  is  immaterial  as  to  the 
point  in  question,)  appears  most  manifestly  from  the  case. 
The  schooner  had  a  commission  firom  a  state  assuming  powers 
of  government,  and  was  commissioned  to  take  Spanish  vessels. 
The  brig  captured  appeared  in  a  Spanish  character.  Captain 
Rose  admits,  that  when  taken,  the  privateer  put  a  prize  master 
and  Jive  men  on  board;  and  *another  witness  (^John  Harris)  [*331  J 
says,  that  the  brig  was  taken  as  prize,  and  a  prize  master  and 
prize  crew  put  on  board ;  and  he  and  two  other  witnesses  (/io6- 
ert  Silver  and  John  Bastard)  unit€f  in  saying,  that  the  priva- 
teer had  Carthagena  colors  hoisted  at  the  time  of  the  capture. 
The  fiict,  then,  is  not  to  be  questioned,  that  the  brig  was,  in 
the  first  instance,  captured  as  prize  of  war. 

This  being  the  case,  it  belongs  exclusively  to  the  admiralty 
courts  of  the  United  States  to  judge  of  the  validity  of  the  cap- 
ture, of  the  competency  of  the  commission,  of  the  effect  of  the 
original  act  of  arming  within  the  United  /States,  and  of  every^ 
possible  question  arising  out  of  the  capture.     , 

Though  the  law  on  this  subject  is  deemed  to  be  clearly 
settled,  yet  a  just  respect  for  the  authority  of  the  decision  now 
under  review,  renders  it  proper  to  look  into  the  cases. 

The  governing  case  on  this  subject,  and  which  has  since 
commanded  uniform  and  universal  assent,  is  that  of  Le  Caux 
V.  Elen,  {Doug.  594.)  decided  in  England  during  the  period 
of  the  American  war.  That  case  is  particularly  distinguished 
for  the  firm  and  decided  opinion  which  Lord  Mansfield  ex- 
pressed on  the  subject,  and  for  the  elaborate  and  learned  review 
of  all  the  cases  which  was  given  by  Mr.  J.  Buller,  and  which 
he  traced  down  from  the  time  of  Elizabeth, 
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jN  ERROR.      The  decision  in  that  case  was,  that  an  action  at  i  ^iviaioi'^ 
"albanv,     '^^>  ^^^  ^^  imprisonment,  would  not  he',  where  the  im[v?soji 
Januaiy,  1819.  mont  was  merely  in  consequence  of  taking  a  ship  as  p*^v« 
'^-^J^^J^]^  though  the  ship  should  afterwards  be  acquit^^  in  the  admir** 
V.  ty,  as  not  being  lawful  prize. 

Hallbtt.  The  counsel  for  the  plaintiff  relied  on  the  feet,  that  thoug! 
the  ship  had  been  taken  as  prize,  yet  the  admiralty  decisioi 
showed  that  she  was  not  lawful  prize,  and  that  the  admiralt} 
did  not  assess  damages  for  personal  injuries.  But  it  was  an 
swered  on  the  other  side,  that  not  only  the  original  question, 
prize  or  no  prize,  but  all  the  necessary  consequences  of  the 
capture,  belonged  solely  to  the  jurisdiction  of  the  admiralty , 
and  that  to  separate  the  question  of  prize  or  no  prize,  and  that 
concerning  the  incidental  damages,  would  be  to  divide  bctweeu 
two  different  jurisdictions  one  and  the  same  entire  transaction. 
[  *  332  ]  *The  judges  of  the  K.  B.  gave  their  opinions  separately  ;  and 

in  the  opinions  of  fVillcs  and  Ashhursty  Justices,  it  was  held, 
that  where  the  injury  was  a  necessary  consequence  of  the  cap- 
ture, the  Court  of  Admiralty  had  the  exclusive  jurisdiction  ; 
that  the  admiralty  could  assess  damages  for  personal  torts,  (a) 
and  that  where  the  admiralty  had  jurisdiction  of  the  original 
matter,  it  had  jurisdiction  of  every  thing  necessarily  incidental. 
But  Mr.  J.  Duller  went  more  at  large  into  the  subject,  and 
Lord  Mansfield  gave  his  assent  to  all  he  said. 

He  found,  upon  examination,  that  there  was  no  case  or 
dictum  that  an  action  at  common  law  would  lie  where  the  ori- 
ginal taking  was  as  prize,  and  that  there  was  a  current  of  an 
thorities  from  the  reign  of  Elizabeth,  that  the  admiralty  had 
the  sole  exclusive  jurisdiction,  not  only  of  the  question,  prize 
or  no  prize,  but  of  all  its  consequences.  He  cited  the  case  of 
Rous  V.  Hassard,  in  which  Ch.  J.  Lee,  in  1750,  delivered  the 
opinion  of  a  court  of  appeals,  and  said  that  though  for  taking 
a  ship  on  the  high  seas,  trespass  would  lie  at  common  law,  yet 
when  it  was  taken  as  prize,  though  taken  wrongfully,  tliough  it 
were  acquitted,  and  though  there  were  no  color  for  the  taking, 
the  judge  of  the  admiralty  was  judge  of  the  damages  and 
costs  as  well  as  of  the  principal  matter,  and  such  an  action 
would  not  lie  at  common  law.  He  said  that  it  was  resolved, 
in  43  Eliz.  that  if  goods  be  taken  by  pirates  at  sea,  and  soicl 
afterwards  on  land,  yet  that  the  admiralty  had  c/)gnizance  of 
the  suit  for  the  property,  for  that  which  wus  incident  to  the 
original  matter,  shall  not  take  away  the  jurisdiction.  He  next 
mentioned  the  case  of  Ridly  v.  Eglesfield,  (1  Vent.  173. 
2  Lev.  25.  2  Saund.  259.)  in  which  it  was  held  by  the  K.  B. 
in  the  time  of  Charles  H.,  and  at  the  head  of  which  court  was 
Sir  M.  Hale,  that  in  a  suit  to  try  the  property  of  goods  taken 
at  sea  by  a  privateer,  and  condemned  in  the  Scoidi  admiralty, 

(a)  In  the  case  of  the  AmiaHe  A^ncy,  3  Wheaton,  546.  it  w&9  admitted,  that 
the  prize  court  might  give  damages,  and  exemplary  damage*,  for  a  mwrin« 
trespass. 
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and  sold,  the  question  was  still  of  admiralty  jurisdiction,  for  /^v  errojl 
that  neither  the  sentence  nor  the  sale  altered  the  jurisdiction,     albany, 
for  the  ^original  taking  must  ^'  come  in  question  again."     He  January,  1819. 
referred  also  to  the  case  of  Tamer  and  Carey  v.  NeU,  (1  Lev.  ^"""^J^^^^J^ 
243.    1  Sid.  367.    2  Keb.  360.  364.)  where  a  letter  of  marque 
had  taken  an  Ostend  for  a  Dutch  ship,  and  brought  her  into     ^''*'»" 
England  and  libelled  her.     She  was  held  not  to  be  a  prize  ; 
and  it  was  also  held,  in  the  K.  B.  that  the  proper  court  for  the 
Osiender  to  sue  for  his  damages  done  to  his  ship,  even  after 
she  had  been  brought  into  the  English  port,  was  in  the  admi- 
ralty, because  the  bringing  into  port  was  but  a  consequence  of 
the  capture ;  and  not  only  the  original^  but  the  consequences^ 
must  be  tried  in  the  admiralty.     This  case  in  Levinz  was  refer- 
red to  by  Mr.  J.  Ashhurst^  as  placing  the  question  of  jurisdic* 
tion  on  the  true  and  solid  ground.     Mr.  J.  Buller  referred  to 
the  reason  given  by  Ch.  J.  Zree,  in  Key  if  Hubbard  v.  Pearse^ 
why  the  jurisdiction  of  prize  or  no  prize  was  appropriated  to 
the  admiralty.     It  was  because  prizes  were  acquisitions  jure 
belliy  and  the  jus  belli  was  to  be  determined  by  the  law  of  na- 
tions, and  not  by  the  fmrticular  municipal  law  of  any  country. 
The  jurisdiction  did  not  depend  on  the  locality,  but  the  nature 
of  the  question,  which  is  to  be  tried  by  the  law  of  nations. 

The  last  case  which  I  shall  mention,  as  referred  to  by  Mr.  J. 
Buller,  was  that  of  Vanderwoodst  v.  Thompson^  decided  in  the 
C.  B.  1780.  It  was  an  action  of  trespass  for  entering  the  plain- 
tiff's ship  on  the  high  seas,  and  taking  away  goods ;  and  it  was 
held,  that  as  there  was  reason  to  suppose  the  ship  was  a  pirate, 
the  action  would  not  lie. 

From  all  these  cases  Mr.  J.  Buller  concluded,  that  the 
question  of  prize  or  no  prize,  and  the  consequences  of  it,  were 
solely  conusable  in  the  Admiralty  Court ;  that  the  incidental 
questions  all  depend  upon  the  original  question  ;  that  if  it  was 
a  seizure  as  prize,  the  common  law  does  not  take  notice  of  it 
as  a  trespass  ;  and  he  concluded,  that  if  the  original  taking  be 
not  a  trespass  conusable  at  common  law,  no  subsequent  act, 
not  even  d  decision  of  the  admiralty  that  the  vessel  was  no 
prize,  can  give  a  common  law  jurisdiction. 

I  have  thus  given  a  full  review  of  the  celebrated  and  leading 
case  of  Le  Caux  v.  Eden,  and  it  contains  all  the  principles  that 
ought  to  govern  the  present  case.  It  shows,  that  if  the  origi- 
nal taking  was  as  prize,  the  Court  of  Admiralty  *has  the  exclu-  [  ♦  S34  ) 
sive  jurisdiction  of  the  case,  and  that  this  jurisdiction  is  not 
affected  by  the  fact,  that  the  capture  was  iHegal,  or  violent,  or 
unjust.  It  is  sufficient,  that  the  taking  was  in  the  assumed 
character  of  a  hostile  taking,  as  prize  in  war.  The  case  further 
shows,  that  when  the  admiralty  jurisdiction  has  once  attached, 
by  means  of  such  taking  as  prize,  it  never  can  be  devested  by 
any  matter  subsequent,  so  as  to  give  the  courts  of  common  law 
jurisdiction  over  tne  case  as  a  tort  or  trespass.  It  is  no  matter 
what  the  captors  do  with  the  prize,  or  how  the  admiralty  dis- 
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/.v  ERROR,  poses  of  it  These  are  only  consequences  resulting  from  the 
taking,  and  the  jurisdiction  of  them  goes  with  the  jurisdiction 
of  the  principal  question.  This  case  further  shows,  that  if  the 
original  taking  was  even  piratical,  the  exclusive  jurisdiction 
belongs  to  the  admiralty,  and  if  that  be  the  cas-e  in  Englaiul,  it 
is  equally  so  here,  for  piracies  are  made  exclusively  cognizable 
by  the  courts  of  the  United  States. 

The  reasons  for  establishing  and  for  supporting  this  bounda- 
ry line  between  the  courts  of  common  law  and  the  admiralty, 
were  forcibly  urged  by  the  counsel  and  the  Court  in  the  case 
of  Le  Caux  v.  Elen, 

Such  cases  generally  arise  between  native  citizens,  or  sub- 
jects and  foreigners,  and  it  is  highly  expedient  that  they  should 
be  decided  by  general  laws,  known  and  adopted  by  every  na- 
tion. Courts  of  common  law  are  governed  by  local  municipal 
laws,  and  are  incompetent,  as  Lord  Mansfield  afterwards  ob- 
served, in  Lindo  v.  Rodney,  {Dong,  613.  7h,t€,)  "to  embrace 
the  whole  of  the  subject.'*  Matters  of  prize,  and  of  piratical 
capture,  without  regular  authority,  involve  more  or  less  the 
responsibility  of  the  national  government,  and  may  affect  the 
public  relations  of  the  country.  It  is,  therefore,  exceedingly 
fit  that  they  should  be  discussed  and  tried  in  a  court  proceed- 
ing according  to  rules  of  national  law  equally  know^n  to  every 
country,  and  which  court  is  specially  intrusted  with  the  comi- 
zance  of  such  questions.  In  the  report  of  Sir  Gcorgt  Lee, 
Doctor  Paul,  Sir  Dudley  Hyder,  and  Mr.  Mttnai\  (afterwards 
Lord  Mansfield,)  in  answer  to  the  Prusi-ii.n  m.*inorial  relative 
to  the  Silesia  loan,  (a  state  paper  of  great  nuthnrity,  and  which 
Mr.  Vattel  calls  an  excellent  piece  on  the  law  of  nations,)  *they 
say  that,  **  by  the  maritime  law  of 'notions  universally  and  im- 
memorially  received,  there  is  an  established  method  of  deter- 
mination, whether  the  capture  be,  or  be  not,  lawful  prize^  and 
this  is  in  a  court  of  admiralty,  judging  by  the  law  of  nations 
and  treaties."  In  this  method,  they  say,  **  aff  captures  at  sea 
have  immemorially  been  judged  of  in  every  country  of  Eu£op€ ; 
and  that  every  other  method  of  trial  would  be  manifestly  unjust, 
absurd,  and  impracticable." 

If,  however,  the  point  was  even  doubtful,  arguments  f  if  in 
utility  and  public  convenience  ought  to  turn  the  scale.  In  a 
prize  court  all  the  claims  of  all  the  parties  concerned  ni?»y  l>6 
embraced  in  one  suit,  for  all  may  join  in  one  libel,  or  nny  one 
interested  may  sue  on  behalf  of  himself  and  all  the  rest.  But 
at  common  law  every  individual  among  the  captors  would  be 
exposed  to  a  separate  action  of  trespass  from  every  individual 
on  board  of  the  captured  ship,  and  the  inconvenience  and  ex- 
pense of  such  a  course  of  litigation  would  be  intolerable.  It 
may  well  be  observed,  in  the  words  of  Lord  Mansfield,  in  Lt 
Caux  v.  Eden,  that  "  upoi  principles  of  law,  convenience  and 
sound  policy,  and  also  upon  the  authority  of  precedents,  such 
an  action  could  not  be  sustained." 
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The  same  question  has  since  been  frequently  before  the  in  error. 
Engluh  courts,  and  it  has  received  the  same  decision.  ^,  tany 

Thus,  ill  Smart  v.  fVoIffy  (3  Term  Rep.  323.)  after  a  con-  January,  isil 
demnation  in  the  admiralty  of  a  cargo  as  prize,  the  neutral  ^""^^^'^''^7''^ 
captain  claimed  freight  of  the  captors,  and  the  point  was,  v. 

whether  a  court  of  common  law  had  jurisdiction  of  the  qucs-  Hallktt 
tion.  It  was  determined  by  the  K.  B.,  after  an  able  argument, 
that  the  question  of  freight  was  a  matter  connected  with  the 
original  cause,  and  must  be  determined  by  the  same  court 
which  determined  the  principal  question  of  prize.  It  involved 
in  it  the  question  of  prize,  as  whether  the  goods  were  contm- 
bnnd,  and  whether  the  conduct  of  the  neutral  master  im.i  been 
such  as  justly  to  forfeit  his  title  to  freight,  and  it  involved  an 
inquiry  into  the  foreign  treaties*  applicable  to  the  case,  and  the 
usage  of  nations.  Mr.  J.  Bailer  said  it  was  a  waste  of  time 
to  enter  into  reasons  to  show  that  the  K.  B.  had  no  jurisdiction 
oi'er  the  subject,  and  that  every  case  that  he  knew  of  was  a 
clear  authority  *to  show  that  questions  of  prize,  and  their  con-  [  *  336  ) 
sequences,  were  solely  and  exclusively  of  admiralty  jurisdiction. 
Again  ;  in  the  very  recent  case  of  jFVii^A  v.  Pearson,  (6  Taunt. 
439.)  the  commander  of  a  Brituh  sliip  of  war  was  sued  <nt 
common  law  for  seizing  and  detaining  the  plaintiff's  vess(>l.  on 
suspicion  of  her  being  hostile  prize,  and  partly  on  other  ground*?, 
as  the  want  of  a  manifest  and  a  supposed  breach  of  the  laws 
against  the  slave  trade.  It  Appeared  that  the  defendant  had, 
after  the  seizure,  dismissed  the  vessel  without  libelling  her;  hut 
Ch.  J.  Gibbs  nonsuited  the  plaintiff,  on  the  strength  of  the 
doctrine  in  Le  Caur  v.  Elcn,  and  on  the  &ct,  that  the  vessel 
was  originally  taken  as  prize,  and  the  Court  of  C.  B.  confirmed 
the  nonsuit. 

If  the  Cafthaffena  schooner,  in  the  present  case,  had  no 
commission  as  a  letter  of  marque,  then,  according  to  the  charge 
of  the  judge,  the  taking  of  the  plaintiff's  brig  was  an  act  of  pi- 
racy, and  the  plaintiff  had  still  his  civil  remedy  in  the  Supreme 
Court.  I  apprehend  that  this,  also,  is  a  mistake,  and  that  the 
admiralty  court,  which  has  exclusive  cognizance  of  the  act  of 
piracy,  has  also  exclusive  cognizance  of  the  private  injury,  and 
this  too,  upon  the  general  principle,  that  if  a  court  has  jurisdic- 
tion of  the  principal  question,  it  has  also  of  those  incidental 
questions  which  may  involve  it. 

It  was  the  ancient  doctrine,  {Case  of  the  Admiralty,  13.  Co. 
52.)  that  the  admiralty  alone  could  try  the  question  of  piracy, 
and  that  the  common  law  courts  could  not  take  cognizance  of 
the  offence.  And  in  a  case  mentioned  by  CroJce,  (Cro.  E. 
685.  Anon.)  as  early  as  the  4l8t  EHzabeth,  a  prohibition  had 
been  refused  to  stay  a  suit  in  the  admiralty  against  the  vendee 
upon  land,  for  goods  piratically  taken  at  sea.  The  Court  of 
C.  B.  unanimously  admitted,  that  the  suit  in  the  admiralty  was 
well  brought.  It  was,  indeed,  about  the  time  o(  James  1.  con- 
tended and  ruled,  that  if  the  property  in  goods,  piratically 
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taken,  be  changed  by  a  sale  on  land,  the  jurisdiction  of  the 
admiralty  was  gone.  This  was  so  resolved  in  the  case  of  Don 
Diego  Serviento  v.  JoUiff;  (Hob.  78.)  and  Lord  Coke  says,  it 
was  also  resolved,  about  the -same  time,  in  Palache^s  case,  (4 
Inst  152,  153,  154.)  that  in  a  civil  suit  for  goods  taken  pirati- 
cally at  sea,  *the  acticm  must  be  in  the  courts  of  common  law. 
But  as  to  this  last  case,  the  report  of  it  in  BuUirode,  (3  Bulst 
21  y  28,  29.)  contains  a  very  different  doctrine  ;  for  it  is  there 
stated,  that  the  purchaser  of  the  goods  alleged  to  have  been 
piratically  taken,  was  libelled  in  the  admiralty  by  the  true 
owner,  and  that  the  Court  of  K.  B.  held,  that  the  owner  had 
no  remedy  except  in  the  admiralty,  and  refused  a  prohibition 
to  stay  the  libel.  We  need  not,  however,  rest  a  moment  upon 
these  contradictory,  and,  at  thi»day,  perfectly  immaterial  cases; 
for  the  doctrine  has  been  long  and  clearly  established,  that 
where  the  admiralty  has  cognizance  of  the  original  taking,  that 

f'urisdiction  is  not  defeated  by  any  subsequent  transactions  on 
and.  The  cases  already  mentioned  and  referred  to,  in  tlie 
opinion  of  Mr.  J.  BuHer,  place  this  point  beyond  contradiction. 
To  these  may  be  added  the  case  of  Spark  v.  Staffouf,  (Hard. 
183.)  in  the  13th  Car.  II.  in  which  a  prohibition  was  denied  to 
a  suit  in  the  admiralty  for  the  reimbursement  of  ransom  money 
paid  to  a  pirate,  on  the  ground  that  "  the  original  cause  arose 
upon  the  sea,  and  whatever  followed,  was  but  accessory  and 
consequential,  and,  therefore,  well  determinable  in  the  Court 
of  Admiralty."  So,  in  the  case  of  The  King  v.  Broom,  {Carth. 
398.)  in  which  the  king's  proctor  filed  a  libel  in  the  admiralty, 
for  the  value  of  a  prize  which  the  captor  had  sold,  and  con- 
verted to  his  own  use,  a  prohibition  was  denied,  because  "  the 
admiralty  had  jurisdiction  of  the  original  cause,  which  was  the 
capture,  and  the  embezzlement  was  immediately  upon  the  cap- 
ture, and  so  all  was  one  continued  act." 

After  a  review  of  these  cases,  which  contain  a  course  of 
doctrine  and  precedents  very  nearly  uniform  for  the  last  two 
hundred  years,  it  would  seem  that  there  could  remain  no  doubt 
of  the  entire  and  exclusive  jurisdiction  of  the  admiralty  in  the 
present  case.  Here  is  a  suit  in  trover  by  the  original  owner 
of  the  brig  and  cargo  against  the  captor,  for  property  originally 
taken  on  the  high  seas  in  the  character  of  a  prize.  It  is  not  a 
mere  incidental  question  that  is  raised,  but  the  validity  of  the 
very  act  of  capture  is  directly  arraigned.  The  validity  of  tlie 
commission,  the  existence  and  authority  of  the  newly  created 
state  of  Carihagena,  the  *irregularity  of  the  conduct  of  the  pri- 
vateer, in  respect  to  the  captured  vessel  subsequent  to  the  cap- 
ture, the  unlawfulness  of  the  mode  in  which  she  was  originally 
fitted  out,  tl>e  inmlt  to  the  government  ef  the  United  States,  the 
consequences  of  all,  or  any  of  these  circumstances  upon  the 
legality  of  the  prize,  are  so  many  grave  questions  involved  in 
this  suit.  If  ever  a  case  was  peculiarly  fitted  for  a  court  of 
admiralty,  sitting  under  the  authority  of  the  United  Statesy  and 
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goveraed  in  its  decisions  by  the  laws  and  usages  of  nations,  /iV  ERROR, 
this  must  be  that  case.  "albany 

I  shall  now  take  leave  of  tne  English  decisions,  and  proceed  January,  I8i9 
to  show  what  has  been  the  doctrine  in  the  American  courts  on       ^    ~ 


this  subject. 

The  case  of  Doane  v.  Penhallow,  (1  Dallas,  218.)  arose  out 
of  a  transaction  during  the  American  war,  and  before  the 
adoption  of  the  present  constitution  of  the  United  States.  A 
brig  and  her  cargo,  taken  as  prize,  had  been  condemned  by  a 
maritime  court  in  New- Hampshire,  and  afterwards  restored 
by  the  sentence  of  the  Court  of  Appeals  in  prize  cases  established 
under  a  resolution  of  Congress.  The  owners  of  the  privateer, 
however,  had  converted  the  property  to  their  own  use,  and  an 
action  at  law  was  brought  to  recover  from  them  the  value  of 
the  property  so  converted. 

This  was  as  strong  a  case  for  the  jurisdiction  of  the  state 
court  of  common  law  as  any  that  has  been  mentioned,  and 
much  stronger  than  the  one  now  to  be  decided ;  and  yet.  Ship- 
pen,  president  of  the  Court  of  Common  Pleas  in  Philadelphia, 
and  afterwards  chief  justice  of  that  state,  held,  that  no  action 
at  common  law  would  lie,  either  for  the  original  taking  as  prize, 
or  for  any  of  the  consequences  of  it.  He  relied  on  the  case 
of  Le  Caux  v.  Eden  for  that  point,  and  also  for  the  general 
doctrine,  that  for  any  matter  happening  consequential  to  the 
taking  as  prize,  no  suit  would  lie  at  common  law.  Though 
there  had  been  a  sentence  of  acquittal  in  the  admiralty,  yet 
the  question  of  prize  or  no  prize,  must  still  arise ;  and  he  said, 
that  it  was  not  the  time  when  the  facts  happened,  but  the  con- 
nection they  have  with  the  original  capture,  and  their  being 
the  necessary  consequences  of  the  capture,  that  gives  the  ex- 
clusive jurisdiction  to  the  admiralty.  The  suit  was  therefore 
dismissed,  on  the  *ground  that  the  question  in  the  action,  if  '  339  ] 
not  directly  a  question  of  prize,  was  one  arising  upon  the  im- 
mediate and  necessary  consequences  of  the  vessel  being  taken 
as  prize. 

In  a  subsequent  case  before  the  Supreme  Court  of  Pennsyl- 
vania, (Ross  V.  Rittcnhouse,  2  Dallas,  160.  1  Yates,  443.)  the 
subject  was  brought  incidentally  into  discussion,  and  all  the 
judges  agreed  in  the  general  doctrine  as  to  prize  jurisdictions ; 
and  Shippcn,  then  a  judge  of  the  Court,  observed,  '^  that  it 
was  not  to  bo  made  a  question,  whether  the  courts  of  admiralty 
have  not  exclusive  jurisdiction  over  all  questions  of  prize  oi 
DO  prize;"  but  he  said  further,  that  <' the  jurisdiction  of  the 
admiralty  seemed  to  be  exclusive  in  many  cases  where  the 
question  of  prize  was  at  rest,  as  where  the  admiralty  has  de 
cided,  that  a  ship  taken  is  no  prize.  In  that  case,  it  was  not 
competent  for  a  common  law  court  to  sustain  a  suit  for  the  il- 
legal capture,  but  a  new  libel  is  exhibited  in  the  admiralty  to 
compel  the  captors  to  account  to  the  captured."     This  point 
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JN  ERROR,  was  said,  also,  by  the  counsel  in   Camden  v.  Howe,  (4   Term. 
ALBAiNY,     R^P'  385.)  to  be  fully  settled. 

January,  J819.  In  a  mucii  moFC  feccnt  case  in  the  Supreme  Court  of  Pcnn- 
syhania,  the  same  doctrine  was  declared,  and  it  was  decided, 
{Cheriot  v.  Foussal,  3  Binnet/,  220.)  that  a  court  of  common 
law  had  no  jurisdiction  of  a  cause,  whose  object  was  to  recover 
property  taken  and  condemned  as  priee.  One  of  the  judges 
observed,  that  the  policy  of  excluding  the  common  law  courts 
.  of  the  states  from  the  cognizance  of  these  subjects,  applied 
more  forcibly  here  than  it  did  in  England,  because  our  state 
courts  were  not  like  the  superior  courts  of  common  law  in 
England,  courts  for  the  whole  nation.  It  might  also  be  added, 
that  the  whole  national  policy  and  concerns  of  the  country 
are  confided  to  the  federal  government,  and  that  the  peace  or 
character  of  the  country,  in  its  foreign  relations,  might  be  pe- 
culiarly exposed,  by  means  of  judicial  decisions  in  prize  cases, 
in  which  foreigners  are  almost  always  concerned,  if  those  cases 
were  left  to  the  concurrent  jurisdiction  of  the  state  courts. 
The  general  government  has  no  immediate  superintendence  of 

[  •  340  ]  those  courts ;  they  are  not  clothed  with  admiralty  powers,  *iind 
are  governed  in  general  by  local  usages  unknown  to  the  law 
of  nations. 

The  same  question  has  received  a  discussion  and  decision  in 
the  Superior  Court  of  South  Carolina.  In  Sasportas  v.  Jen- 
nings if  IVoodrop,  (I  Bay^s  Rep,  470.)  the  defendants  shipped 
a  quantity  of  rum  at  Jamaica,  on  board  a  British  sloop  bound 
to  Charleston.  The  vessel  was  taken  on  her  passage  by  a 
French  privateer,  and  brought  into  Charleston,  and  the  rum  sold 
'by  the  French  consul  as  lawful  prize,  without  any  regular  ju- 
dicial condemnation.  The  claim  of  the  defendants,  as  owners 
of  the  rum,  and  as  American  citizens,  was  rejected.  At  the 
sale,  they  purchased  in  the  rum,  and  gave  their  notes,  and 
being  sued  upon  those  notes,  they  pleaded  specially  the  facts 
in  the  case,  and  that  they  were  compelled  by  necessity  to  give 
the  notes  to  get  the  property  into  their  own  hands ;  they  also 
pleaded,  that  the  state  court,  in  which  the  action  was  brought, 
had  no  jurisdiction  of  the  cause,  as  it  involved  the  question  of 
prize.  To  this  plea  the  plaintiff  demurred,  and  it  was  a  point 
assumed  upon  the  argument,  that  a  court  of  common  law  conU 
not  take  cognizance  of  a  case  which  originally  and  exclusively 
belonged  to  the  admiralty.  The  great  point  was,  whether 
the  Court  could  not  take  cognizance  of  a  matter  incidentally 
springing  out  of  the  question  of  prize.  The  Court  (consisting 
of  Burke,  fVadcs,  and  Baij)  gave  the  subject  a  mature  con- 
sideration, and  they  determined  that,  though  a  sentence  of 
condemnation  was  necessary  to  vest  the  property,  yet  tliey  had 
no  jurisdiction  of  the  case.  They  held,  that  the  notes  in- 
cidentally sprung  out  of  the  capture,  and  were  a  consequence 
of  it,  and  depended  upon  the  determination  of  the  previous 
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caestion  of  prize;  they  were  the  last  links  in  the  chain  of  in  errom. 
events  which  was  festened  to  the  admiralty  jurisdiction,  and    albany 
could  not  be  severed  from  the  question  of  prize  without  mani-  January,  I8i9 
fest  injustice  to  the  defendants.     The  validity  of  the  notes  ^"^P^'''"^^ 
depended  upon  the  title  to  the  rum^  which  involved  in  it  the        ^v!^ 
consideration  of  prize,  and  they  considered  the  case  of  Le     Hai-i.kt». 
Caux  v.  Eden  as  being  strQi^  in  point. 

The  case  last  cited  was  certainly  much  more  &vorable  to 
the  pretensions  of  the  courts  of  common  law  than  the  *one  [*341  ] 
now  under  discussion^  for  the  suit  was  upon  notes  given  by  the 
OFiginal  owner  to  the  captors,  whereas,  in  the  present  case,  the 
parties  have  not  entered  into  any  contract  which  is  sought  to 
be  enfi)rcod.  The  action  goes  directly  to  the  original  taking, 
and  chaiges  the  owner  of  the  C€a-thagenian  privateer  with  a 
wrong  done  by  the  capture,  and  that  the  htig  and  her  cargo 
were  not  lawful  prize. 

If  we  look  into  the  decisions  of  anoUier  state,  {North  Caro^ 
Una,)  we  sliall  find  the  same  result.  In  Simpson  v.  Nadeau, 
(^Cameron  and  Norwood^ s  Rep*  115.)  a  French  privateer  took 
a  brig  under  the  pretence  of  a  prize,  and  carried  her  into  Oti^ 
boy  and  sold  the  brig  and  cargo.  The  plaintiff,  as  owner  of 
the  brig,  sued  the  defendant,  as  owner  of  the  privateer,  in  a 
superior  court  in  North  Carolina^  claiming  the  vessel  and  car- 
go as  his  property,  and  asserting  that  he  was  an  American 
citizen.  It  was  contended,  on  the  part  of  the  plaintiffs,  that 
the  courts  of  common  law  had,  at  least,  a  concurrent  jurisdic- 
tion ;  but  the  counsel  on  the  other  side,  (Mr.  Jocelpi,)  in  a 
very  elaborate  and  able  argument,  contended,  that  it  was  a 
clear  principle  that  a  court  of  common  law  cannot  determine 
the  question  of  prize,  and  that  if  the  principal  taking  was  as 
prize,  a  court  of  common  law  cannot  entertain  jurisdiction  of 
any  incident  connected  with  it,  and  that  the  prominent  feature 
in  the  case,  viz.  Was  the  brig  a  legal  prize  1  mnst  be  determined 
before  the  plaintiff  could  have  judgment ;  I  hat  it  was  im- 
possible to  separate  the  supposeid  trespass  arising  from  any 
subsequent  irregularity  from  the  principal  taking,  for  it  was 
one  connected  and  entire  transaction,  which  could  not  be  par- 
titioned among  different  courts. 

In  giving  his  opinicH),  Judge  Hall  observed,  that  the  ques- 
tion in  the  case  was,  prize  or  no  prize,  and  of  that  the  admi- 
ralty had  the  exclusive  jurisdiction ;  that  to  understand  the 
merit  of  the  objection,  that  the  subsequent  acts  of  the  party 
rendered  him  a  trespasser  ab  initioy  would  be  to  go  in  search 
of  foreign  usages  and  national  law,  and  that  would  be  leading 
the  Court  out  o^  its  course.  They  were  all  questions  for  the 
prize  courts,  and  he  concluded  that  the  defendant  must  have 
jttdgnient,  however  strongly  the  justice  *of  the  case  might  plead  [  *  342  ] 
for  the  plaintiff.     The  other  judges  were  of  the  same  opinion. 

The  decisions  which  I  have  last  reviewed,  show  that  the  law 
on  this  subject  has  been  as  well  discussed,  and  as  clearly  set- 
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IN  ERROR,  tied  in  this  country,  as  in  England,     It  is,  then,  no  longer  to 
XLf^jij^Y     "^  doubted  or  questioned,  that  a  state  court  of  common  law 

luuaiy,  1819.  jurisdiction,  has  no  cognizance  of  the  question  of  prize,  or  of 
~  ~  any  of  its  consequences,  and  that  we  have  nothing  to  do  with 
the  subsequent  treatment  of  the  prize  or  the  subsequent  con- 
duct of  the  parties.  They  are  all  points  incidental  to  the 
main  question,  and  involve  a  consideration  of  it.  If  property 
be  once  taken  at  sea  by  force,  under  pretence  of  being  prize 
of  war,  there  is  no  jurisdiction  at  common  law  of  any  possible 
question  of  right  whatever  resulting  from  such  an  act,  and  no 
refinement  or  distinction  can  devest  the  admiralty  of  its  exclu- 
sive jurisdiction.  The  same  doctrine  applies,  and  the  ^ame 
consequences  follow,  if  the  taking  be  an  act  of  piracy,  and  not 
of  regular  war.  This  has  been  abundantly  shown  irom  the 
Engluh  authorities.  In  addition  to  them,  the  government  of 
the  United  StateSy  and  its  judicial  authorities,  have,  by  the 
constitution,  the  sole  and  entire  cognizance  of  ^'  all  cases  of 
admiralty  and  maritime  jurisdiction,"  and  of  '^piracies  and 
felonies  committed  on  the  high  seas,  and  offences  against  the 
laws  of  nations." 

But  the  Ch.  J.,  in  delivering  the  opinion  of  the  Court,  said, 
that  he  placed  his  opinion,  that  the  Supreme  Court  had  juris- 
diction of  the  cause,  ''upon  the  ground  alone"  that  the 
privateer  was  illegally  fitted  out  in  a  port  of  the  United  States 
in  violation  of  the  act  of  Congress  of  the  5th  of  June,  1794.  The 
taking  of  this  ground  does  not  remove  or  lessen  the  difficulty 
of  the  case ;  and  it  will  be  found  to  be  repugnant  to  the  uni- 
versal sense  and  practice  of  this  country. 

The  act  of  Congress  made  it  a  misdemeanor,  punishable  by 
fine  and  imprisonment,  and  the  forfisiture  of  tlie  vessel,  for  any 
person  to  fit  out  and  arm,  within  the  United  States,  any  vessel 
to  be  employed  in  the  service  of  any  foreign  power,  with  in- 
tent to  cruise  against  the  subjects  of  any  other  power  with 
whom  the  United  States  are  at  peace.    This  act  contains  within 

[  •  343  ]  itself  a  pretty  plain  intimation  *where  the  power  resided  which 
has  jurisdiction  of  cases  arising  under  it ;  for  it  provides  that 
the  president  of  the  United  States  shall  employ  such  force  as 
may  be  requisite  to  enforce  the  prohibitions  of  the  act,  and  to 
take  and  detain  any  such  vessel  with  her  prizes,  ''  and  to  the 
restoring  such  prizes  in  the  cases  in  which  restitution  shall  liave 
been  adjudged."  It  is  very  clear  that  the  president  was  to 
employ  the  auxiliary  force  in  aid  of  the  process  of  the  federal, 
and  not  of  the  state  courts.  It  was  in  those  courts  that  the 
restitution  of  the  prizes  taken  by  such  vessels  was  to  be  ad- 
judged. 

This  act  of  Congress  was,  however,  only  an  affirmance 
of  the  law  of  nations,  and  added  more  precise  and  specific 
-  penalties  to  the  sanctions  of  that  law.  The  government  of  the 
United  States  had  declared,  in  1793,  before  the  passing  of  the 
act,  that  the  ori^nal  arming  and  oquipjHng  of  vessels  in  ouc 
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ports  by  any  of  the  belligerent  parties  for  military  or  naval  ser    in  error 
▼ice,  was  unlawful.-    Every  such  act  was  an  infraction  of  the     albany 
laws  of  neutrality  which  applied  to  our  neutral  situation.  January,  1819 

Surely  it  belonged  to  the  admiralty  to  take  cognizance  of  '^""IT^''*^*^ 
such  illegal  armaments,  as  incidental  to  the  question  of  prize.  v. 

It  was  as  much  a  part  of  the  prize  question,  as  the  inquiry  Hallktt. 
touching  the  authority  of  the  commission,  or  the  place  of  the 
capture,  or  the  national  character  of  the  party  captured,  or  his 
title  to  the  property.  It  was  observed  by  Mr.  J.  Ashhurst,  in 
Camden  v.  Home,  (4  Term  Rep.  395.)  that  the  courts  of  ad- 
miralty had  not  only  exclusive  jurisdiction  over  all  questions  of 
prize,  but  the  same  jurisdiction  over  all  matters  that  arise  inci- 
dentally, "  either  in  construing  acts  of  parliament  or  proclama- 
tions^ in  order  to  form  their  opinion  on  the  principal  question." 

In  the  year  1793,  when  so  many  French  privateers  were 
commissioned,  armed,  and  equipped  in  our  ports,  under  the 
sanction  of  M.  Oenet,  then  minister  from  the  French  republic,  it 
was  clearly  the  sense  of  the  profession  and  of  the  courts  of  this 
country,  that  cases  of  that  kind  were  exclusively  of  federal 
cognizance.  The  great  point  of  discussion  then  was,  whether 
it  belonged  to  the  judicial  or  to  the  executive  authority  of  the 
United  States^  to  grant  to  the  injured  party  relief  against  cap- 
tures made  by  privateers  so  unlawfully  *fitted  out.  No  person  '^  *  344  ] 
ever  supposed  at  that  day,  that  the  state  courts  had  any  juris- 
diction in  the  case.  If  these  courts  had  been  deemed  possess- 
ed of  the  power,  the  parties  aggrieved  would  gladly  have  re- 
sorted to  them,  when  they  found  many  of  the  admiralty  courts 
declaring  that  the  remedy  was  not  even  of  a  judicial  nature, 
and  that  it  lay  with  the  president  of  the  United  States  and  not 
with  them.  If  the  state  courts  had  the  jurisdiction,  they  could 
have  afforded  to  the  owner  adequate  relief,  not  only  by  the 
action  of  trespass  or  trover,  for  damages,  but  by  the  action  of 
replevin  for  the  property  tortiously  taken. 

In  the  case  of  Findlay  v.  The  Ship  William^  (1  Peters' s 
Adm.  12.)  a  libel  was  filed  in  the  District  Court  of  Pennsyha- 
nioy  alleging  that  the  ship  was  captured  by  a  French  privateer 
called  the  Citizen  Genet,  within  the  territorial  jurisdiction  of 
the  United  States ;  and  in  the  case  of  Moxon  v.  The  Brigan- 
tine  Fanny ^  (2  Peters' s  Adm,  309.)  a  libel  was  filed  in  the  same 
court,  for  a  like  capture  by  a  French  privateer  called  the 
Sans  Calottes.  In  both  these  cases,  the  libels  were  dismissed 
on  the  strange  ground,  that  matters  of  that  kind  appertained  to 
the  executive  department,  which  was  charged  with  the  duty 
and  the  power  of  vindicating  the  sovereignty  of  the  nation. 
It  is  to  be  remarked,  that  both  those  privateers  had  been 
armed,  and  fitted,  and  commissioned  within  the  United  States^ 
contrary  to  the  declared  sense  of  the  government,  and  equally 
contraiT  to  public  law. 

In  may  and  Junty  1793,  the  president  of  the  United  States 
Had  caused  to  be  seized  several  French  vessels,  armed  and 
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JN  ERROR,  commissi ')ncd  in  our  ports,  to  cruise  against  their  enemies,  and 
had  directed  prosecutions  against  all  concerned  therein :  And 
Mr.  Jeffersoriy  then  secretary  of  state,  in  his  letter  to  citizen 
Genet y  of  the  date  of  the  7th  of  August y }  i93,  informs  him,  that 
the  United  States  were  bound  to  indemnify  for  all  prizes  made 
by  French  vessels  so  illegally  fitted  out,  and  to  restore  the  prizes, 
if  possible.  In  another  case,  the  District  Court  of  iVeu-ForA:. 
in  1793,  made  a  similar  decision  with  those  in  Pennsylvania. 
The  Catharincy  a  British  vessel,  was  taken  by  a  French 
frigate,  within  the  waters  of  the  United  States,  and  she  was 
arrested  under  process  from  that  court,  issued  at  the  instance 
of  the  British  owner,  on  *the  ground  that  she  was  not  lawful 
prize.  This  case  was  very  ably  argued  in  support  of  the 
power  and  duty  of  the  District  Court  to  afford  the  remedy. 
But  Judge  Duaney  in  an  elaborate  opinion,  decided,  that  the 
cognizance  of  causes  respecting  the  sovereignty,  and  rights  of 
neutrality  of  the  United  States,  belonged  to  the  executive,  and 
not  to  the  judicial  branch  of  the  government,  and  the  libel  was, 
consequently,  dismissed. 

Similar  decisions  were  made  by  the  district  courts  of  Mary- 
liui'l  and  North  Carolina. 

In  tlie  case  of  Glass  v.  T7ic  Sloop  Betsey,  the  French  priva- 
teer, Citizen  Genet,  had  captured  a  Swedish  vessel  and  cargo, 
owned  by  neutral  Swedes,  and  by  American  citizens,  and  had 
sent  her  into  Baltimore.  The  owners  filed  a  libel  in  the  Dis- 
trict Court  of  Maryland,  claiming  restitution.  The  Court  there 
also  held,  that  it  had  no  jurisdiction. 

This  extraordinary  doctrine  of  tlie  district  courts,  renounc- 
ing all  jurisdiction  of  their  own,  and  insisting  that  such  cases 
were  exclusively  of  executive  cognizance,  gave  much  embarrass- 
ment to  the  government.  The  privateer  Citizen  Gaiet,  which 
had  made  most  of  the  captures  complained  of,  had  been  fitted 
out  at  Charleston,  in  South  Carolina,  and  after  being  required 
to  leave  the  United  States,  she  went  out  of  port,  says  Sir.  Jtffei* 
son,  in  hisof&cial  letter  of  the  16th  o[  August,  1793,  "  to  cruise 
on  our  coast,  and  to  brave  the  authority  of  the  country,  by  re- 
turning into  port  again  with  her  prizes."  And  in  his  omcial 
note  to  Mr.  Genet,  of  the  22d  of  November,  1793,  he  informs 
him,  that  the  government  of  tlie  United  States  were  bound 
to  cause  restitution  to  be  made  of  the  three  prizes  tal^en  by 
the  privateer  Citizen  Genet,  and  brought  into  the  United  States, 
or  to  make  compensation  to  tlie  owners. 

President  WashingtoUy  in  his  speech  to  Congress,  of  the  3d 
o[  Deccmbery  1793,  makes  a  particular  allusion  to  the  case  of 
these  vessels,  illegally  commissioned,  or  equipped  in  a  warlike 
form,  within  the  limits  of  the  United  States.  He  then  mentions 
the  doubts  of  several  of  the  courts  as  to  their  power  to  liberate  in 
cases  of  certain  captures,  and  he  recommends  to  Congress  to 
regulate  their  jurisdiction  in  these  points,  and  suggests,  that  the 
remedies  will  be  well  *administered  by  the  judiciary,  who 
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possess  a  long-established   course   of  investigation,  eflfectual  IN  error. 
process,  and  officers  in  the  habit  of  executing  it.     But,  says     albany, 
he,  "  if  the  executive  is  to  be  the  resort  in  these  cases,  it  is  January,  isia 
hoped  he  will  be  authorized  by  law  to  have  facts  ascertained        - 
by  the  courts,  when  for  his  own  information  he  shall  require  it." 

It  is  very  evident  that  President  Washington  thought  the 
power  of  redress,  in  these  cases,  ought  not  to  be  lodged  with  him, 
but  that  it  ought  to  be  exercised  by  the  courts  of  justice.  And, 
fortunately,  before  Congress  had  time  to  make  provision  for  the 
case,  the  Supreme  Court  of  the  United  States,  in  February^ 
1794,  in  the  case  of  Glass  v.  The  sloop  Betsey y  (3  Dallas,  6.) 
had  the  very  litigated  question  brought  up  in  review  before 
them.  And  that  Court,  at  the  head  of  which  was  Ch.  J.  Jay^ 
unanimously  decided,  that  the  district  courts  had  competent 
jurisdiction  in  all  these  cases,  and  possessed  all  the  powers  of 
a  court  of  admiralty,  whether  considered  as  an  instance,  or  as  a 
prize  court.  This  was  one  of  the  most  salutary  decisions,  per- 
haps, ever  made  by  the  Supreme  Court  of  the  United  States. 
The  anomaly  raised  .in  the  district  courts  disappeared  forever, 
and  the  course  of  public  and  national  law  flowed  in  its  accustom* 
ed  channel.  After  this  we  find,  by  the  case  of  Talbot  v.  Janson, 
(3  Dallas,  133.)  that  the  French  privateer  It  Ami  de  la  Liber^ 
ie,  was  owned,  fitted  out,  and  armed  in  the  United  States, 
under  a  French  irregular  commission,  and  took  a  vessel  be- 
longing to  citizens  of  Holland,  and  brought  it  within  Jhe  Unit- 
ed States,  The  Dutch  claimants  libelled^  the  vessel  and  cargo 
in  the  District  Court  of  South  Carolina,  and  restitution  was 
awarded.  So  in  the  case  of  the  United  States  v.  Le  Ven- 
geance, (3  Dallas,  297.)  where  a  French  privateer  captured, 
and  brought  into  New- York,  a  Spanish  ship,  the  Spanish 
owner,  and  the  attorney  for  the  United  States,  equally 
resorted  to  the  District  Court,  the  one  for  restitution  of  the 
prize,  and  the  other  for  forfeiture  of  the  privateer,  on  the 
same  ground,  viz.  that  the  privateer  had  been  illegally  fitted 
out  in  the  United  States;  and  the  Supreme  Court  of  the 
United  Slates,  upon  an  appeal  as  to  the  information,  decided, 
that  it  was  a  civil  cause  of  admiralty  and  maritime  jurisdiction. 

•Within  the  same  principle  was  the  case  of  The   United      \  *  347  J 
States  V.  The  schooner  Sally,  (2  Cranch,  406.)  for  being  con- 
cerned in  the  slave  trade,  contrary  to  the  act  of  Congress.     It 
was  there  held,  that  it  was  a  case,  not  of  common  law,  but  of 
adminilty  jurisdiction. 

In  short,  after  this  history  of  the  struggle  between  tlie  judi- 
cial and  the  executive  authorities  of  the  Union,  in  respect  to 
the  rightful  control  over  illegal  captures,  and  particularly  of 
captures  made  by  vessels  illegally  fitted  out  within  the  United 
States ;  and  after  the  most  solemn  sanction  finally  given  to  the 
power  of  the  district,  or  admiralty  courts,  over  this  subject ; 
and  after  the  irresistible  deduction  fi'om  these  facts,  that  the 
common  law  courts  of  the  individual  states  have  no  jurisdic- 
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/jv  ERROR,  tion  in  the  case, — ^I  think  I  may  safely  conclude,  that  the  ground 
ALBANY      taken  by  the  Chief  Justice  in  his  opinion,  (and  which  appears 

jMuary,j8t9.  not  to  havc  been  taken  at  the  trial,)  is  as  untenable  as  any 
that  could  have  been  assumed. 

I  am,  accordingly,  of  opinion,  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  reversed,  (a) 

Jamury  iith.  This  being  the  unanimous  opinion  of  the  Court,  it  was  there- 
upon ORDERED  and  ADJUDGED,  that  the  judgment  of  the  Su- 
preme Court  be  reversed ;  and  that  the  defendant  in  error  pay 
to  the  plaintiff  in  error  two  hundred  and  thirty-three  dollars 
and  24  cents,  for  his  costs  and  charges  in  and  Jbout  prosecut- 
ing his  writ  of  error  in  this  Court  And  it  is  further  ordered 
and  adjudgedf  that  the  proceedings  and  judgment  of  this 
Court  be  remitted  to  the  said  Supreme  Court,  to  the  end  that 
the  said  Court  may  award  a  venire  de  novo  of  and  upon  the 
said  issue,  and  proceed  according  to  law. 

Judgment  of  reversal 

(a)  Had  the  fitting  out  of  the  capturinif  venel,  in  this  c^ae,  not  been  accom- 
panied with  a  Tiolation  of  our  neatralitj  and  laws,  it  ia  clear,  that  the  qoeatios 
would  have  belonged  exclusively  to  the  courts  of  the  country  of  the  captor;  it 
u  only  the  illeffality  of  the  orijrinal  eouipment  which  can  give  to  our  courts 
admiralty  jurisdiction  of  the  case.    Vide  VinvimeihU,  1  Wheaton,  238. 


[  •  348 1  *JoHN  J.  Palmer  and  others,  plaintiffs  in  error, 

against 

Peter  Lorillard,  and  George  Lorillard,  defeno 

ants  in  error. 

belli   £*"hf*'      THIS  was  an  action  of  aa$umpsit  brought  in  the  Supcois&« 
pen^of  goo£i  Court  by  the  defendants  in  error  against  the  plaintiffs  in  etror. 

Droaght  an  ac- 
tion of  asntmpnt  on  the  hill  of  lading  a^inat  ihe  ship  owncn.  and  averred  a  loss  of  the  |poodt  l»  /  negfi- 
rence.  The  jury  found,  that  the  vesseli  m  the  beginning  of  Jrtbruary,  proceeded  from  Rach^t'ma.  where 
Uie  goods  were  laden,  in  the  prosecution  of  the  voya^,  and  came  to  Hampton  Roads,  bo'  finding  the 
Chesapeake  blockadeo  by  a  hostile  squadron,  and  that  it  would  be  impossible  to  put  to  sea  fWliool  beinr 
captured,  went  into  Norfolk ^  and  6nally  returned  to  Richwumd;  that  in  September  following,  ibe  plainbn 
demanded  their  goods,  in  order  to  transport  them  to  New-  York^  by  land,  but  that  the  mas*er  refused  to 
deliver  them  unless  being  paid  half  freight ;  and  that  a  few  days  thcreaAcr,  in  consequence  of  a  violent 
storm  and  fineshet,  the  voswl  was  sunk  at  Uie  wharf,  without  any  fault  or  negligence  aiihe  defendants^  or 
their  events t  and  the  goo<]s  wholly  ruined  and  spoiled.  Held,  that  admiltiug  that  the  rlainuffs  bad  a  cause 
of  action,  yet  that,  in  this  form,  and  under  this  declaration,  they  were  not  entitled  to  recover,  the  jury 
having  negatived  the  gravamen  alleged,  i.  e.  the  negligence  of  the  defendants,  ano  that  the  Court  could 
not  l^k  to  the  other  facts  found  by  the  jury,  in  oraer  to  support  the  action,  as  d«at  would  be  to  allow  a 
party  to  declare  for  one  csuse,  and  recover  for  another. 

But  that  the  plaintiffs  bad  no  cause  of  action,  for  the  contract  of  affretgfatment  v. as  not  discharged  by  the 
blockade,  aud  the  defendants  had  a  ricfat  to  retain  the  ^;oods,  until  thev  could  prosecute  the  voyage,  or 
unless  the  plainlifls  tendered  them  the  vniole  fi«ight  to  which  they  would  nave  t>e«n  entitled  on  its  compln- 
tion,  or  unless  the  contract  were  rescinded  by  mutual  agreement. 

A  contract  of  affreightment  is  not  dissolved  by  a  hosule  blockade  or  investnr.ent  of  the  port  of  departure : 
the  performance  of  it  is  merely  suspended,  and  the  ship  owner  may  detain  the  goods  until  he  c 


the  voyage  with  safety,  or  the  freighter  demand  them  on  tendering  the  full  fraigln.  It  is  only  when  the 
voyage  is  broken  up,  on  the  part  of  the  ship  owner  or  master,  or  tbe  completion  of  it  has  become  unlawful, 
that  the  contract  is  dissolved. 


Althong;h  it  is  a  rule  that  an  objection  not  taken  in  the  Court  below,  cannot  be  taken  in  the  Court  of  ap- 
pellate jurisdiction,  yet  that  rule  is  intended  only  to  be  applied  to  objections  which  the  party,  by  his  silence, 
may  be  deemed  to  have  waived,  and  which,  when  wuived,  still  leave  the  merits  of  the  cause  to  rest  with  the 
nt.  Itdoesnotapplytoanol^ctionwhidi,iftaken,wouldhavedestroyedthefouadationofthentioB. 
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The  declaration  was,  m  the  usual  form,  upon  a  bill  of  lading  tnerror, 
of  13  hogsheads  of  tobacco,  and  charged  the  plaintiffs  in  error     albany 
with  a  breach  of  the  contract,  in  the  non-delivery  of  the  tobac-  Jaaaary,^8f$. 
CO,  agreeably  to  the  bill  of  lading.     On  the  trial,  a  verdict  was 
taken  for  the  defendants  in  error,  subject  to  the  opinion  of  the 
Supreme  Court,  and  a  case  having  been  made  and  argued, 
judgment  was  rendered  for  the  defendants  in  error.     The  case 
was,  afterwards,  turned  into  a  special  verdict,  and  a  writ  of 
error  brought  to  reverse  the  judgment.     The  facts  are  fully 
stated  in  tiie  report  of  the  decision  in  the  Court  below,  for 
which,  and  the  opinion  of  the  Supreme  Court,  see  P.  9f  G. 
hoHllard  v.  Palmer  and  others^  (15  Johns.  Rep.  14.) 

The  plaintiffs  in  error  contended,  that  the  judgment  was 
erroneous,  because, 

1.  The  vessel  and  cargo  having  been  lost  by  a  peril  of  the 

sea,  without  the  defauh  of  the  plaintiffs  in  error,  or  their  *agent8,       [  *  8*9 1 
they  were  not  liable  for  such  loss,  or  for  the  non-delivery  of  the 
tobacco. 

2.  The  voyage  not  having  been  relinquished,  and  the  pres- 
ence of  the  enemy  having  iustified  a  suspension  of  the  pursuit 
of  it,  the  master  had  a  right  to  retain  the  cargo  till  he  could 
prosecute  his  voyage,  and  earn  the  freight ;  the  defendants  in 
error  could  not,  therefore,  demand  the  goods,  without  offering 
to  pay  the  whole  fireight. 

T.  A.  Emmet,  for  the  plaintiffs  in  error.  The  acfSon  is  mis- 
conceived. The  plaintiffs  in  6rror  are  not  responsiblb  for  the  . 
non-delivery  of  the  goods  at  New-  York,  as  they  have  k  valid 
excuse  within  the  exception  in  the  bill  of  lading  on  which  the 
action  was  founded.  If  the  demand  of  the  goods,  and  refusal 
to  restore  them,  put  an  end  to  the  <5ontract,  the  suit  should 
have  been  in  trover ;  otherwise,  this  absurdity  follows,  that  a 
party  may  recover  for  the  non-performance  of  a  contract,  on 
the  express  ground,  that  the  contract  is  annulled,  and  no  longer 
in  existence.  It  was  in  the  power  of  neither  party  to  re- 
scind it.  When  the  master  was  informed  of  the  blockade,  he 
had  no  right  to  tender  the  cargo  to  the  owner,  nor  is  the  owner 
to  be  i91owed  to  demand  it ;.  he  cannot,  therefore,  sue,  either 
on  the  bill  of  lading,  or  in  trover. 

Independently,  then,  of  the  form  of  action,  the  owner  of 
the  cargo  is  not  entitled  to  recover.  It  is  a  novel  principle  in 
the  law  of  merchants,  which  is  laid  down  by  the  Supreme 
Court,  that  the  blockade  terminated  the  contract  The  master 
might,  if  he  chose,  have  endeavored  to  make  his  way  throu^ 
the  hostile  squadron  ;  but  he  was  not  bound  to  attempt  it,  and 
expose  himself  not  merely  to  imminent  danger,  but  to  ineid- 
table  capt«ire.  Nor  was  he  bound  to  transport  the  ffoods  by 
land  ;  for  in  time  of  war,  there  was  a  price,  as  well  for  land, 
as  water  carriage,  and  the  defendants  in  error  nad,  by  shij)ping 
iheir  tobacco,  evinced  their  election  rather  to  incur  the  risks 
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JN  ERROR,  attendant  on  war,  than  the  expense  of  inland  transpoitation. 
^^u^i^Y     This  is  not  a  case  of  pro  rata  freight.     When  the  master  de- 
Jaoaary,  isis.  manded  half  of  the  stipulated  freight,  he  compromised  part  of 
his  right.     If  he  were  entitled  to  freight  at  all,  he  was  entitled 

to  the  whole. 
». 

[  *  350  ]  *JD.  B.  Ogden,  contra.     There  is  no  adjudged  case  pre- 

cisely like  the  present,  yet  there  are  established  principles  of 
law,  by  which  it  is  to  b^  governed.  The  plaintiffs  below  were 
entitled  to  their  tobacco,  unless  the  ship  owner  could  retain  it, 
to  preserve  his  lien  for  the  entire,  or  a  pro  rata  freight.  It  has 
been  conceded  that  no  pro  rata  freight  was  due :  then,  were 
the  defendants  below  entitled  to  bold  the  property,  or  demand 
the  whole  freight  ?  But  the  freight  could  not  become  due,  un 
til  a  delivery  at  iVeir-  York ;  and  can  it  be  contended  that  the 
master  might  keep  the  cargo  during  the  war,  and  carry  it  on 
in  time  of  peace,  and  thus,  without  any  war  risk,  earn  a  war 
freight?  The  hostile  investment  would  probably,  and,  in  fact, 
did  continue  without  interruption.  It  was  a  hostile  invest- 
ment— ^for,  as  regards  us,  who  were  parties  to  the  war,  it  viras 
not  a  blockade.  The  term  blockade  is  only  applicable  to  neu- 
trals, who  are  bound  to  respect  it ;  but  a  belligerent  is  not  re- 
stricted from  breaking  through  the  fleet  that  invests  his  coasts,  or 
eluding  it  by  stealth  or  stratagem.  As  it  was  the  master's 
right,  so  it  was  bis  duty,  to  make  the  attempt.  His  compensa- 
tion was  intended  to  be  proportionate  to  his  risk.  The  risk,  to  be 
sure,  had  been  increased,  after  the  formation  of  the  contract ; 
yet  the  probability  of  that  increase  must  have  been  regarded 
m  fixing  the  rate  of  hire.  If  he  will  not  run  the  hazani, 
which  he  has  assumed,  there  is  no  other  alternative,  than  to 
re-deliver  the  cargo,  gratuitously,  to  its  owner.  Suppose  the 
cargo  consisted  of  articles  of  a  perishable  nature,  shall  the 
master  be  permitted  to  keep  them  in  the  hold,  until  they  rot 
and  become  worthless  ?  No  one  will  deny,  that  a  temporary 
obstacle  or  inconvenience  will  justify  a  temporary  delay.  If  a 
violent  head  wind  opposes  his  departure,  he  may  wait  until 
the  weather  chanses :  he  is  not  to  put  to  sea  in  a  storm.  But 
where  the  obstacle  or  danger  is  indefinite  in  its  duration,  and 
promises  to  be  of  long  continuance,  he  must  either  exert  himself 
to  fiilfil  his  agreement,  or  else  admit  his  inability,  release  the 
affreighter,  and  restore  him  his  property.  The  case  of  Him- 
ter  V.  Prifuep  and  others ,  (10  Easfs  Rep,  378.)  contains  prin- 
ciples which  will  apply  here.  "  If,"  it  is  there  said,  "  the  ship 
be  disabled  from  completing  her  voyage,  the  ship  owner  may 

'  *35l  ]  still  entitle  himself  to  the  whole  fi^ight,  *by  forwarding  the 
goods,  by  some  other  means,  to  the  place  of  destination  ;  but 
he  has  no  right  to  any  freight  if  they  be  not  so  forwarded ; 
unless  the  forwarding  them  be  dispensed  with,  or  unless  there 
be  some  new  bargain  upon  this  subject  If  the  ship  owner 
will  not  forward  tl^m,  the  fi:eighter  is  entitled  to  them  without 
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paying  any.     One  party,  therefore,  if  he  forward  them,  or  be  in  erros. 
prevented  or  discharged  from  so  doing,  is  entitled  to  his  whole    albany, 
freight;  and  the  other,  if  there  be  a  refusal  to  forward  them,  JaDuaiy,j8i$ 
is  entitled  to  have  them,  without  paying  any  freight  at  all." 

The  objection  to  the  form  of  the  action  was  not  raised  in 
the  Court  below.  Trover  was  not  the  proper  remedy.  Trover 
will  not  lie  unless  the  contract  is  annulled ;  and  it  has  been 
insisted,  on  the  other  side,  that  it  was  still  in  full  force.  The 
true  construction  of  this  contract  is,  that  the  cargo  shall  be  de- 
livered within  a  reasonable  time.  Had  the  voyage  been  partly 
performed ;  as,  for  instance,  had  the  cargo  been  carried  to 
the  Delaware,  and  the  vessel  could  get  no  farther,  it  must  have 
been  delivered  to  the  shipper  on  his  paying  pro  rata  freight. 
Then,  surely,  the  cargo  still  remaining  at  the  port  of  departure, 
and  unable  to  proceed,  he  is  entitled  to  it,  without  paying  any 
freight.  As  between  the  shipper  and  ship  owner,  the  latter  is 
not  bound  to  provide  another  vessel  to  complete  the  voyage, 
in  case  of  interruption  ;  though  it  is  otherwise  as  between  the 
insurer  and  insured.  (Bradhurst  v.  Columbian  Ins.  Co.  9 
Johns.  Rep.  17.) 

Emmet,  in  reply,  repeated,  that  the  plaintiffs  below  could 
not  recover  on  the  bill  of  lading,  because  the  loss  arose  from 
an  excepted  peril.  Without,  however,  an  express  exception, 
if  the  liability  of  the  defendants  rested  alone  on  their  situation 
as  common  carriers,  it  would  be  the  same ;  for  a  common  car- 
rier is  excused  by  the  act  of  God.  He  admitted,  that  if  there 
were  any  probability  that  the  vessel  could  have  got  to  sea  with 
safety,  the  master  was  bound  to  make  the  experiment ;  but 
here  the  jury  has  found  that  there  was  a  certainty  of  capture, 
if  he  proceeded. 

The   Chancellor.     1.   The  first   objection  taken   to  the 
^judgment  in  this  case  is,  that  the  action  was  misconceived,      [  *  352  ] 
and  that  upon  the  pleadings  and  the  finding  of  the  jury,  there 
appears  to  be  no  cause  of  action. 

If  the  contract  of  affreightment  was  dissolved,  and  at  an  end, 
by  the  demand  of  the  tobacco  by  the  owner,  and  the  refusal 
by  the  master  to  deliver  it,  the  action  ought  to  have  been  trover : 
Instead  of  which  the  declaration  is  upon  the  bill  of  lading,  and 
admits  the  contract  to  be  still  valid  and  subsisting.  The 
charge  is  for  non-performance  of  the  contract.  The  first  count 
charges  a  promise  to  convey  the  tobacco,  in  the  very  words  of 
the  bill  of  lading,  and  that  the  defendants  below  received  the 
goods  on  board,  and  though  a  reasonable  time  had  elapsed, 
they  did  not  safely  convey  and  deliver  the  tobacco  at  the  place 
of  delivery,  but,  Uirough  the  mere  carelessness,  negligence,  and 
improper  conduct  of  the  defendants,  the  goods  were  lost 
The  whole  gravamen  in  this  count  is  loss  of  the  goods  by  neg^ 
ligence;  and  what. is  the  answer  of  the  jury  to  this  charge? 
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Ly  EUROR.  They  find  that  on  ''  the  twenty-first  day  of  Stftemler,  in  the 
ALBANY      y^^  1813,  in  consequence  of  a  violent  storm  and  fi^shet,  the 

January, ^819.  schooner  was  sunk  at  the  wharf,  at  Richmond^  without  any 
&ult  or  negligence  of  the  defendants  below,  or  their  agents, 
and  that  the  tobacco  of  the  plaintiffs  on  board  was  wholly 
ruined  and  spoiled."  This  is  a  full  and  perfect  acquittal  d 
the  defendants  from  the  cause  of  action  laid  in  the  first  count 
of  the  declaration. 

The  second,  and  only  r^paining  count,  is  a  mere  repetition 
of  the  first  in  more  general  terms.  It  states  that  the  defendants 
assumed  to  receive,  carry,  and  deliver  the  soods,  as  aforesaid, 
and  to  take  due  and  proper  care  of  them  while  in  their  custo- 
^Y^  y^t,  through  mere  carelessness,  and  negligence,  the  goods 
were  wholly  lost  This  charge  received,  of  course,  the  same 
answer..  Now,  it  is  utterly  inconceivable  to  me  how  a  judg 
ment  can  be  rendered  for  the  plaintifi*  upon  such  a  charge  so 
entirely  refuted.  The  recovery  must  be  secundum  allegata  ct 
probata.  The  judgment  must  correspond  with  the  pleadings 
and  proofs.  If  we  are  at  liberty  in  this  case,  to  resort  to  a 
fact  found  by  the  jury,  viz.  that  on  the  16th  of  September,  the 
agent  of  the  plaintiffs  below  demanded  the  tobacco,  and  that 

[  *  353  ]  the  master  of  ^he  vessel  refused  to  deliver  it,  unless  half  freight 
was  paid ;  and  if  we  are  at  liberty  upon  that  fact  to  proceed 
to  a  course  of  reasoning  and  decision  in  favor  of  the  owner, 
then  we  should  have  been  equally  at  liberty  to  do  it,  if  there 
had  been  no  declaration.  The  fact  so  found  has  no  manner 
of  application  or  reference  to  the  charges  contained  in  the  dec- 
laration, and  unless  we  mean  to  destroy  all  the  utility  and 
sense  of  pleading,  and  to  allow  a  party  to  declare  for  one 
cause  of  action  and  to  recover  for  another,  we  cannot  allow 
the  judgment  in  this  case  to  stand. 

In  the  case  of  Hunter  v.  Prinsep,  (10  East,  378.)  the  own- 
er sued  the  ship  owner  for  the  proceeds  of  wrecked  goods,  and 
the  defendant  set  up  a  claim  for  a  pro  rata  freight.  The  two 
first  counts  in  the  plaintiff^s  declaration  were  upon  the  bill 
of  lading,  and  Lord  Ellenborough  observed,  that  the  plaintiff* 
could  not  clearly  recover  upon  those  counts,  because  they  con- 
tained an  express  exception  of  perils  of  the  sea,  and  they  were 
the  very  perils  by  which  the  loss  of  the  voyage  was  occasioned. 
So  in  tins  case  the  loss  was  by  the  peril  excepted  in  the  bill 
of  lading.  It  was  by  a  sea  peril,  without  negligence  ;  so  there 
is  i}o  cause  of  action  under  the  bill  of  lading. 

The  attention  of  the  Supreme  Court  was  never  called  to  the 
application  of  the  finding  of  the  jury  to  the  charge ;  and  prob- 
ably the  declaration  was  never  presented  to  them.  If  it  had 
been,  it  would  have  been  impossible  for  them  to  have  rendered 
a  judgment  for  the  plaintiffs,  because  the  verdict  destroyed  the 
cause  of  action.  How  this  point  came  to  be  omitted  in  the 
argument  in  the  Supreme  Court  I  do  not  know.  The  argu- 
ment below  was  upon  a  case  made.  That  case  was  after- 
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wards  turned  into  a  special  verdict,  and  the  question  before  us  in  error. 
arises  upon  the  special  verdict,  in  which  we  cannot  avoid  com-     albany 
paring  the  verdict  with  the  declaration.     Nor  do  I  think,  that  January/ isis. 
this  case  comes  within  the  rule  that  an  objection  not  taken  in  ^ 
the  Court  below  cannot  be  taken  here.     That  rule  was  only 
intended  to  be  applied  to  objections  that  the  party  may  be 
deemed,  by  his    silence,  to   have   waived,  and  which,  when 
waived,  still  leave  the  merits  of  the  case  to  rest  with  the  judg- 
ment.    But  if  the  foundation  of  the  action  has  manifestly  failed, 
we  cannot,  without  *shocking  the  common  sense  of  justice,       [  •  354  J 
allow  a  recovery  to  stand.     Suppose  the  declaration  in  this 
case  had  been  for  an  assault  and  battery,  or  for  slander,  and 
the  jury  had  found  the  defendant  not  guilty,  but  had  further 
found  that  the  defendant  owed  the  plaintiff  on  a  promissory 
note,  could  we  have  affirmed  a  judgment  for  tfie  sum  due  on 
the  note  ?     This  would  be  too  great  an  absurdity  to  be  endured ; 
yet  the  present  case  is  very  nearly  equal  to  it,  for  the  plain- 
tiffs declare   against  the  defendants  for  negligently  keeping 
goods  by  which  they  were  lost,  and  the  jury  find  that  they 
were  lost  by  a  storm,  without  any  negligence.     They  further 
find  a  demand  and  refusal  to  deliver  the  goods,  and  upon  that 
demand  and  refusal,  (though  no  part  of  the  charge,)  the  plain- 
tiffs, after  finding  themselves  defeated  in  their  charge  of  negli- 
gence, now  seek  to  recover. 

If  it  should  be  said,  that  the  first  count  in  the  declaration 
also  mentions,  that  though  a  reasonable  time  had  elapsed  after 
the  receipt  of  the  goods,  they  were"tiot  delivered,  the  answer 
is,  that  the  mention  of  the  lapse  of  a  reasonable  time  was  not 
by  way  of  charging  the  defendants  with  fault  by  that  delay : 
it  was  mentioned  as  merely  introductory  to  the  charge  of  care- 
lessness and  negligence  in  keeping  the  goods.  Besides,  the 
special  verdict  shows,  conclusively,  that  the  delay  was  no  fiiult 
of  the  defendants,  for  it  states,  that  they  made  ineffectual 
efforts  to  get  out  of  the  Chesapeake^  but  it  was  found  to  be 
impossible,  without  capture,  and  the  vessel  was  of  necessity 
driven  back  to  Richmond,  The  whole  complaint  now  is,  that 
the  goods  were  not  restored  to  the  plaintiffs  free  of  freight, 
when  they  were  demanded,  about  five  days  before  the  storm. 
This,  I  again  repeat,  is  no  part  of  the  declaration,  and,  conse- 
quently, no  part  of  the  cause  of  action. 

Here  I  might  rest  the  cause,  but,  as  I  cannot  foresee  with 
what  force  this  objection  may  press  upon  the  minds  of  the 
Court,  I  will  next  proceed  to  consider,  whether  the  plaintiffs 
are  entitled  to  recover  the  value  of  the  tobacco,  even  in  any 
form  of  action  that  might  have  been  suited  to  the  case. 

2.  To  entitle  the  plaintiffs  below  to  demand  the  goods  free 
of  charge,  and   to  make  the  defendants  responsible  for  the 
'subsequent  fate  of  the  goods,  even  though  lost  by  perils  of       f  *  355  J 
the  sea,  there  must  have  been  an  end  of  the  contract  of  af- 
freightment.    It  must  have  been  in  judgment  of  law  dissolved. 
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Jiui«iary,^8{9.  ground  could  the  defendants  have  been  responsible  for  a  loss 
by  a  danger  of  the  sea.  We  are  to  bear  in  mind,  that  "  the 
dangers  of  the  seas"  were  excepted  in  the  bill  of  lading,  and 
that  the  goods  were  lost,  as  the  verdict  states,  "  without  fault 
or  negligence,  in  consequence  of  a  violent  storm  and  freshet." 
As  long  as  the  contract  was  in  force,  the  defendants,  if  other- 
wise faultless,  remained  in  perfect  safety  under  its  protection, 
and  were  not  to  be  affected  or  injured  by  storms  and  inunda- 
tions. Thc  plaintiffs,  on  the  foot  of  the  contract,  had  no  right 
to  reclaim  their  cargo  without  a  tender  of  thc  freight.  Any 
delivery  short  of  the  port  of  destination  must  have  been  a  mat- 
ter of  consent.and  agreement,  and  not  of  strict  obligation.  It 
is  well  understood  in  the  English  law,  and  our  own.  tiiat  it  is 
not  in  the  power  of  one  only  of  the  parties  to  rescind  a  con- 
tract :  Being  mutually  binding,  it  requires  mutual  consent  to 
dissolve  it.  The  one  party  had  no  right  to  tender  the  cargo, 
nor  the  other  to  demand  it,  until  the  contract  had  been  ful- 
lilled,  unless,  indeed,  the  demand  was  accompanied  with  the 
offer  of  the  entire  freight.  The  one  side  had  an  interest  in 
the  conveyance  of  the  goods,  and  the  other  in  the  |>ayment  of 
the  freight,  and  the  obligation  to  perform  in  the  time  and  mode 
provided,  was  reciprocal.  The  plaintiffs,  then,  had  no  right  to 
demand  the  goods  at  the  time  they  did,  without  the  payment 
of  the  whole  freight,  unless  the  contract  was  at  the  time,  in 
judgment  of  law,  dissolved,  and  each  party  entirely  released. 
The  case,  then,  resolves  itself  into  this  simple  point,  Was  the 
contract  of  affreightment  dissolved  by  all,  or  any  of  the  events 
stated  in  the  special  verdict,  at  the  time  of  the  demand  ?  I 
think  not ;  and  it  appears  to  me,  that  neither  by  thc  law  of 
England,  nor  by  the  general  maritime  law  of  Europe,  nor  by 
the  principles  of  equity  and  good  conscience,  were  the  two 
Lorillards  entitled,  at  the  time*  they  did,  to.  demand  the  tobac- 

[  ♦  356  j  CO,  and  throw  the  subsequent  *loss  on  the  defendants,  without 
the  payment  or  tender  of  their  stipulated  freight. 

1.  It  is  a  general,  and  an  acknowledged  rule,  that  the  vr.y- 
age  must  be  performed  according  to  the  contract,  befoit  the 
ihip  owner  or  master  can  demand  his  freight.  The  cci  vey- 
ance  and  delivery  of  the  cargo  is  a  condition  precedent,  and 
must  be  fulfilled.  A  partial  performance  is  not  sufficient :  nor 
can  a  partial  payment  be  claimed,  except  in  special  cases.  But 
if  the  delivery  be  prevented  by  the  act  of  the  shipper,  or  if  he 
dispense  with  it,  the  master  may  then  demand  his  whole  freight. 
So,  if  there  be  a  voluntary  acceptance  at  an  intermediate  port, 
a  rateable  freight  may  be  demanded.  (  Oss^ooJ  v.  Groning,  2 
Camj}b.  N.  P.  466.  Luke  v.  Lyde,  2  Burr.  882.  Cook  v. 
Jennfngs,  7  Term  Rep.  381.  The  Hiram,  3  Rob.  Adm.  180. 
Hunter  v.  JPrinsep,  10  East,  378.  Richardson  v.  Mutual  Ins, 
Co.  6  Tung,  1Q2.  Liddard  v.  Lopes,  10  East,  526.  Vide. 
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also,  9  Johns.  Rep.  19.     5  East,  322.     1  Catnpb.  N.  P.  451.)  IN  ERROR. 
These  are  points  not  now  in  question,  and  it  is  not  contended,     albany, 
that  the  defendants  below  were  entitled  to  demand  their  freight  Janaary,  1819. 
in  whole,  or  in  part,  when  the  demand  was  made  upon  them  ^""^ITlmeiT^ 
for  the  re-delivery  of  the  goods.     It  is  only  contended  by  the  v. 

defendants  below,  that  the  contract  was  still  in  operation,  and  Lorji-larb. 
that  they  had  a  right  to  retain  the  goods,  and  wait  for  an  op- 
portunity to  fulfil  the  contract ;  and  that  if  the  other  party 
elected  to  receive  back  their  goods,  they  were  then  bound  to 
pay  the  freight.  The  reason  is,  that  the  blockade  of  the  mouth 
of  the  Chesapeake  by  British  ships,  did  not  dissolve  the  con* 
tract,  but  only  suspended,  for  the  time,  its  performance,  and 
the  defendants  had  a  continuing  and  subsisting  right  to  wait 
until  they  had  an  opportunity  to  go  to  sea.  This  Wiis  a  right 
they  had,  and  it  was  the  only  means  of  indemnity  for  the  time, 
labor,  and  expense,  already  bestowed  upon  the  contract.  The 
plaintiffs  could  not  deprive  them  of  this  right  without  their 
consent,  or  without  tendering  to  them  the  stipulated  compen- 
sation. 

There  is  no  doubt,  that  if  a  voyage  be  broken  up,  after  its 
commencement,  by  war,  or  interdiction  of  commerce  with  the 
place  of  destination,  the  contract  is  dissolved,  and  the  freight 
gone.  This  was  the  case  in  Liddard  v.  Lopes^  *(10  £.w^,  55^6.)  I  *  'J57  J 
where  sailing  orders  were  recalled  by  the  convoy,  and  the  voy- 
age broken  up,  because  the  place  of  discharge  had  become  oc- 
cupied by  the  enemy,  and  it  became  unlawful  to  go  there.  So, 
if  the  voyage  be  broken  up  and  lost  by  capture  upon  the  pas- 
sage, so  as  to  cause  a  complete  defeasance  of  the  undertaking, 
notwithstanding  there  was  a  subsequent  recapture,  as  in  the 
case  of  The  Hiram,  before  Sir  William  S'^ott,  (3  Rob.  A^lm. 
180.)  So,  if  there  be  a  blockade  of  the  place  of  destination 
so  that  a  delivery  becomes  impossible,  and  the  vessel  returns 
with  her  cargo  to  the  port  of  departure,  the  voyage  is  defeated, 
and  the  freight  not  earned.  {Scott  v.  Lihhy,  2  Johns.  Rep. 
336.)  But  in  these  cases  there  was  an  actual  loss  and  aban- 
donment of  the  voyage  by  the  master,  or  the  delivery  of  the 
cargo  became  unlawful  or  impossible.  They  have  no  applica- 
tion to  the  case  where  there  was  no  such  insurmountalile  im- 
pediment, or  no  such  abandonment  of  the  voyage,  but  tlie  party 
was  ready,  and,  as  it  were,  in  service  all  the  time,  waiting  for 
the  removal  of  an  obstacle  which  was  only  temporary  and  tran- 
sient in  its  nature.  The  English  decisions  and  our  own  do 
not  go  further  than  in  the  instances  I  have  mentioned,  and, 
certainly,  they  ought  to  be  confined  to  the  limits  within  which 
they  have  moved  ;  and,  even  then,  they  differ  from  the  marine 
law  of  other  countries,  as  I  shall  presently  show.  In  the  pres- 
ent case,  it  is  found  by  the  jury,  that  when  the  vessel  arrived 
at  Hampton  Roads,  it  was  impossible  to  go  to  sea  without  be- 
ing captured,  that  she  pu*  back  to  Norfolk  from  necessity,  and 
that  after  remaining  there  for  a  time,  she  was  obliged^  from  the 
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m  ERROR,  same  necessity,  to  run  up  Jameses  riv«r,  and  return  to  Richmond^ 
^  fix)in  whence  she  had  departed.     Here  was  clearly  no  relin- 
quishment or  breaking  up  of  the  Toyage  on  the  part  of  the 
master.     He  only  retired  as  fast  as  the  impending  danger 
pressed  upon  him. 

The  case  of  an  embargo  is  a  very  strong  case  in  the  English 
law  to  show  that  a  temjwrary  impediment  to  a  voyage  does 
not,  of  itself,  work  a  dissolution  of  the  contract  of  alTrcight- 
ment ;  and  as  long  as  the  contract  remains  in  force,  it  will 
undoubtedly  be  conceded,  that  neither  party  can,  by  his  own 
act  or  volition,  dissolve  it  without  the  assent  of  the  other.  It 
is  well  settled  that  an  embargo  does  not  dissolve  *any  mari- 
time contract.  It  is  only  a  temporary  restraint,  which  suspends 
for  a  time  its  performance,  and  leaves  the  rights  of  the  parties, 
in  relation  to  each  other,  untouched.  This  was  so  decided  by 
the  Supreme  Court  of  this  state,  in  Df  Bride  v.  jjfflf.  Ins.  Com- 
pany,  (5  Johns,  Rep.  308.)  and  by  the  Supreme  Court  of  Mas- 
sachusetts, in  Baylies  v.  Ptttyplace,  (7  Tyng,  325.)  and  it  is 
also  a  clear  rule  in  the  'English  law.  The  case  of  Hadley  v. 
Clarke,  {S  Term  Rep.  259.)  merits  a  particular  attention,  and 
is  quite  decisive,  not  only  of  this  particular  point  of  the  embar- 
go, but,  as  I  apprehend,  of  the  whole  merits  of  this  case. 

The  facts  in  that  case  were,  that  in  June,  1796,  the  plaintiff 
shipped  on  board  of  a  vessel,  of  which  the  defendants  were 
owners,  a  quantity  of  goods,  on  a  voyage  from  Liverpool  to 
Leghorn,  with  liberty  to  proceed  to  Falmouth,  for  convoy ;  and 
the  defendants  undertook,  for  a  stipulated  freight,  to  deliver 
the  goods  at  Leghorn,  the  dangers  of  the  seas  only  excepted. 
The  ship  sailed  with  the  goods  for  Falmouth  to  join  convoy, 
and  arrived  there  on  the  30th  of  June,  1796 ;.  and  during  her 
stay  there  waiting  for  convoy,  an  embargo  was  laid  on  all  ships 
bound  to  Leghorn,  which  had  then  recently  fallen  into  posses- 
sion of  the  troops  of  the  French  republic,  and  the  embargo  was 
to  continue  until  further  orders.  The  embargo  was  laid  by  an 
order  in  council,  of  the  date  of  the  27th  o(  July,  1796,  and  by 
another  order  of  the  23d  of  August  following,  the  vessels  em- 
bargoed had  libertv  to  proceed  from  the  ports  where  they  then 
were,  to  the  ports  m  which  they  were  laden,  on  giving  security 
that  they  would  do  so,  and  that  on  arrival  at  the  ports  where 
the  goods  were  laden,  they  were  permitted  to  land  and  store 
their  cargoes,  to  and  for  the  use  of  the  owners.  In  JunCy 
1798,  (being  two  years  after  the  vessel  had  arrived  at  Fal- 
mouth,) and  while  she  was  still  there,  the  defendants  gave  no- 
tice to  the  plaintiff  Xhat  they  should  act  agreeably  to  these 
orders  in  council,  and  bring  the  goods  back  to  Liverpool, 
unless  the  plaintiff  directed  otherwise.  In  August,  1798,  the 
embargo  still  continuing,  the  ship,  without  any  consent  from 
the  plaintiff,  returned  to  Liverpool,  and  complied  with  the 
requisitions  of  the  government  order,  and  the  goods  were  then 
disposed  of  *by  an  arrangement  between  the  parties,  without 
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prejudice  to  their  rights  under  the  contract  of  afTreighiuient.  IN  error. 
On  the  24th  of  October^  1798,  being  two  months  after  the     albany 
goods  arrived  at  LAverpool,  the  embargo  on  ships  bound  to  Januaiy,  isfo 
Leghorn  was  taken  off,  as  Leghorn  had  been  recovered  from  ^^'^^^^^^^^^ 
the  French  by  the  Amtro-Russian  army,  v. 

The  plaintiff  then  sued  the  defendants  for  a  breach  of  con-  Lorihard 
tract  in  not  carrying  their  goods  ;  and  I  believe  it  will  be  ad- 
mitted by  every  person,  that  those  defendants  had  as  good  an 
excuse  for  not  performing  their  contract,  and  as  good  ground 
to  contend,  that  the  contract  was  dissolved  by  the  two  years' 
embargo,  as  the  defendants  below  could  have  had  in  the  pres- 
ent case. 

On  the  part  of  the  plaintiff  in  that  case,  it  was  urged,  that 
the  embargo  was  not  like  a  general,  unlimited  prohibition,  but 
it  was  only  a  suspension  of  the  contract,  and  when  that  sus- 
pension ceased,  the  hability  to  perform  attached.  It  wa&  con- 
sidered as  of  mischievous  tendency  to  hold  that  the  embargo 
dissolved  the  contract ;  and  if  it  did  not  dissolve  the  contract 
when  first  laid  on,  no  continuance  of  it  afterwards  could  have 
that  effect,  for  no  line  could  be  drawn  as  to  the  precise  time 
when  it  first  began  to  have  that  operation. 

The  other  side  contended,  that  the  performance  was  ren- 
dered illegal  by  an  act  of  the  state.  That  the  party  had  waited 
a  reasonable  time,  (two  years,)  after  the  embargo  was  first  laid ; 
and  that  from  the  nature  of  the  occasion  of  the  embargo,  viz. 
the  possession  of  Leghorn  by  the  enemy,  it  might  have  con- 
tinued during  the  war. 

The  Court  of  K.  B.,  at  the  head  of  which  was  Lord  Kenyon, 
held,  that  both  parties  were  innocent,  and  that,  whatever  their 
decision  might  be,  one  side  must  suffer,  and  that,  neither  party 
being  in  fault,  the  case  must  be  determined  upon  strict  princi- 
ples of  law.  They  admitted,  that  the  embargo  was  a  legal 
interruption  of  the  voyage ;  but  that  it  would  be  very  injurious, 
if  a  temporary  embargo  were  to  put  an  end  to  such  a  contract, 
because  it  must  then  have  the  effect  of  putting  an  end  to  all 
contracts  for  freight,  and  for  wages.  That  no  line  could  be 
drawn  as  to  the  length  of  time  in  which  an  embargo  would  put 
an  end  to  the  contract,  and  that,  in  fiict,  the  temporary  inter- 
ruption of  a  voyage  by  *an  embargo  did  not  put  an  end  to  the  [  *  360  ] 
contract ;  that  an  interruption  by  a  ship  being  driven  out  of 
her  course  did  not ;  and  that  ships  had  frequently  been  driven 
(rom  England  to  Ireland,  and  even,  by  the  violence  of  winds, 
to  Dcnmarky  where  they  had  been  obliged  to  winter,  and  yet 
the  contract  of  affreightment  remained..  That,  in  short,  the 
defendants  absolutely  engaged  to  convey  the  goods,  the  dam- 
ages of  the  seas  only  excepted,  and  they  could  not  set  up  any 
other  excuse. 

Now,  if  this  case  be  the  strict  English  law,  (and  the  case 
has  never  been  questioned,  but  it  has  even  been  referred  to  by 
llie  courts  in  Massachusetts,  and  in  this  state,  as  sound,)  then 
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IN  ERROR,  most  certainly  the  contract  i>efore  us  was  not  dissolved  because 
some  British  frigates  happened  to  lie,  for  a  few  months,  across 
the  mouth  of  the  Chesapeake,  This  was  an  impediment  ex- 
tremely uncertain  in  its  duration.  Some  other  naval  object, 
or  even  a  storm,  might  have  opened  a  passage  for  the  defend- 
ant's vessel  to  have  gone  out  with  her  cargo.  If  the  contract 
of  affreightment  was  dissolved  by  the  presence  of  those  British 
ships,  then,  as  was  truly  said  by  the  English  judges,  in  the  case 
just  cited,  the  contract  for  wages  between  the  master  and  crew 
of  the  vessel  was  equally  dissolved,  and  the  claim  for  wages 
perished  with  the  claim  for  freight.  If  the  contract  was  dis- 
solved in  September,  when  the  Lorillards  demanded  their  to- 
bacco, it  must  have  been  dissolved  in  March  or  February  pre- 
ceding, for  the  same  cause  for  dissolving  it  then  equally  existed ; 
as  was  said  by  Lord  Kenyon,  it  is  impossible  for  us  to  draw  the 
line  as  to  the  precise  time  requisite  to  destroy  the  contract. 
And  if  dissolved  in  favor  of  one  party,  it  was  as  much  so  in 
favor  of  the  other,  and  the  master  might  have  left  the  tobacco 
at  the  very  first  harbor  he  was  compelled  to  enter,  as  Norfolk. 
He  was  not  bound  to  bring  the  tobacco  back  to  the  place  at 
which  he  received  it.  He  was  only  bound  to  see  it  safely  land- 
ed and  stored  wherever  he  happened  to  be  when  the  contract 
was  thus  dissolved.  We  cannot  maintain  that  he  was  bound 
to  carry  the  tobacco  one  mile  beyond  the  first  safe  port,  with- 
out admitting  the  contract  of  aflreightment  to  be  in  force.  If 
that  contract  was  annulled,  (here  was  no  relationship  between 
the  parties,  and  the  master  was  *under  no  obligation  to  trans- 
port any  where.  He  was  only  bound,  upon  principles  of  nat- 
ural justice,  to  keep  the  subject  safely,  until  he  could  land  it 
in  some  safe  place,  and  give  notice  of  it  to  the  other  party. 
To  such  consequences  are  we  driven,  by  adopting  the  princi- 
ple, that  the  enemy's  ships  at  the  mouth  of  the  Chesapeake^ 
rendering  it  impossible  for  the  defendant  to  pass  them,  dis- 
solved the  contract  contained  in  the  bill  of  lading. 

2.  But,  if  we  pass  firom  these  English  decisions  to  the  gen- 
eral marine  law  of  Europe^  we  shall  find  the  right  of  the  de- 
fendant to  a  rateable  freight,  when  the  tobacco  was  demanded, 
to  be  universally  established. 

In  the  case  of  Luke  v.  Lyde,  (2  Burr,  882.)  Lord  Mansfield, 
after  referring  to,  and  citing  the  maritime  ordinances  and 
writers  of  various  commercial  nations,  adopted  the  rule  laid 
down  by  those  authorities,  that  if  a  ship  becomes  disabled  in 
the  course  of  her  voyage,  the  master,  (if  in  no  fault,)  though 
he  neither  refits  his  own  ship,  nor  procures  another,  was  enti- 
tled to  freight,  pro  rata  itineris,  i.  e.,  in  proportion  to  the 
voyage  he  had  performed.  I  do  not  cite  this  case,  as  being 
applicable  to  the  present  one,  and  I  am  sensible  that  the  Eng^ 
lish  judges  have  been  reluctant  to  introduce  the  rules  of  the 
marine  law  on  this  subject  of  freight.  But  I  refer  to  this  case 
as  evidence  of  the  force  with  which  the  superior  equity  of  tl^ 
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marine  law  struck  the  mind  of  Lord  Mansfield;  and  it  may  be  in  error, 
here  observed,  that  the  courts  in  this  country  have  adopted     albany 
the  rules  of  the  marine  law  much  more  liberally  than  the  Eng-  January,  I819. 
JUh  judges,  smce  the  time  of  Lord  Mansfield,  have  been  in-  ^'*^"J^''"^^^ 
cUued  to  do.     I  could  give  numerous  instances  of  this  in  the  y. 

decision  of  the  federal  courts,  as  well  as  in  those  of  the  several  Lorillaro 
states.  Thus,  for  instance,  in  the  case  of  Sims  v.  Jackson,  (1 
PetersU  Adm,  157.)  Judge  Washington  allowed  the  wages  of  a 
seaman  who  died  on  a  voyage,  by  adopting  a  rule  in  the  laws 
of  Oleron;  and  in  Morgan  v.  The  Insurance  Company  of  North 
America,  (4  Dallas,  455.)  Ch.  J.  Tilghman,  of  the  Supreme 
Court  of  PenTisyhania,  allowed  to  the  ship  owner  his  freight  on 
a  voyage  from  Philadelphia  to  Surinam,  though  the  govern- 
ment of  that  country  would  not  permit  the  cargo  to  be  landed, 
and  it  was  brought  back  to  Philadelphia.  He  founded  his 
♦decision  on  one  of  the  marine  ordinances  of  Lewis  XIV.  as  [  *  362  ] 
being  evidence  6f  the  general  marine  law,  which,  in  that  case, 
he  thought  to  be  most  reasonable. 

By  the  French  ordinance  of  the  marine  (liv.  3.  tit.  3.  Fret. 
art.  15.  and  Valin\  h.  t.  p.  657.  Pothier,  Charte  Partie,  No. 
69.)  it  is  provided,  that  if  it  should  happen,  after  a  voyage  is 
commenced,  that  commerce  be  prohibited  by  war  or  otherwise, 
with  the  country  to  which  the  vessel  is  destined,  and  the  ship 
is  thereby  obliged  to  return  with  its  lading,  the  ship  owner 
shall  be  entitled  to  the  outward  freight.  This  is,  in  feet,  di- 
viding the  loss  of  the  labor  and  expense  of  the  voyage,  as  to 
freight,  between  the  shipper  and  the  ship  owner.  It  is  the  rule 
which  the  master  of  the  schooner  applied  to  himself  in  the  case 
before  us. 

The  rule  I  have  cited  applies  to  the  interruption  of  the  voy- 
age after  its  commencement ;  and  in  that  respect,  it  is  analo- 
gous to  the  present  case,,  for  the  blockade  of  the  Chesapeake 
did  not  exist  when  the  bill  of  lading  was  signed,  which  was 
only  six  or  seven  days  before  the  vessel  sailed.  And  it  does 
not  appear,  that  even  then  the  blockade  had  commenced.  But 
the  rule  of  the  French  law  which  applies  still  more  closely  to 
this  case,  is  that  which  declares,  that  nothing  but  occurrences 
which  prevent  absolutely  the  execution  of  the  contract,  will 
dissolve  it ;  and  that  those  occurrences  which  only  retard  the 
execution  of  it,  do  not  discharge  it,  and  the  parties  must  wait 
until  they  can  execute  it.  Thus,  by  the  8th  article  of  the  or- 
dinance on  charter  parties,  ( Chartes  Parties,  art.  8.  Valin, 
iUd.  and  Pothier,  h.  t.  No.  100.)  it  is  provided,  that  if  the  port 
to  which  the  vessel  destined  be  only  closed,  as  by  an  order  of 
the  prince,  or  by  a  blockade,  or  if  the  vessel  be  arrested  for  a 
time  by  vis  mtgor,  both  parties  are  bound  to  wait  for  the  open- 
ing of  the  port,  by  the  raising  of  the  blockade,  or  the  liberation 
of  the  vessel,  vrithout  dam^  on  either  side. .  It  is  further 
provided,  (art.  9.  ibid,  and  Pothier,  ibid.  No.  101.)  that  the 
merchant,  during  the  time  of  such^  interruption  or  detention, 
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iN  ERROR,  may  unload  the  cargo  at  his  own  expense,  on  condition,  how* 
ever,  that'  he  shall  ^lerwards  reload,  or  indemnify  the  master 
of  the  vessel.  This  last  is  considered  as  a  most  equitable  pro 
vision.  It  may  be  the  interest  of  the  owner  to  *unload,  as  if 
there  be  danger  that  the  cargo  will  spoil  in  remaining  too  long 
upon  the  water,  if  the  detention  should  continue  a  long  time ; 
or  it  may  be  uselessly  exposed  to  the  perils  of  the  sea,  or  to 
embezzlements  of  the  crew,  and  the  master  can  have  no  inter- 
est in  opposing  it,  upon  the  above  terms.  The  indemnity  to 
the  master,  if  he  does  not  reload,  say  these  French  commenta- 
tors, consists  in  paying  the  freight,  the  same  as  if  it  had  been 
reloaded. 

There  is  one  case  in  which  the  shipper  is  considered  by  the 
Frtnek  authors,  {VaKn^  Com,  on  Art,  9.  PotAtcr,  No.  102.) 
as  absolutely  discharged  from  reloading,  or  indemnifying  the 
master;  and  this  is  when  the  cargo  consists  of  such  perisnable 
articles,  as  fruit  for  instance,  which  cannot  be  preserved  during 
the  time  that  the  detention  continues.  The  reason  why  no 
indenmity  or  freight  is  to  be  paid  in  that  case,  is,  that  consid- 
ering the  nature  of  the  cargo,  the  detention  absolutely  breaks 
up  the  voyage,  and  prevents  the  execution  of  the  contract. 
The  cargo  cannot  endure  the  delay.  A  similar  decision  was 
made,  for  the  same  reason,  by  Sir  fVm.  Seott^  in  the  case  of 
Tht  Isabella.  (4  Reb.  77.)  A  Swedish  vessel  with  a  cargo 
of  iish  was  detained  by  an  embargo  after  the  voyage  was  com- 
menced, and  he  held,  that  the  master  was  not  entitled  to 
freight,  as  it  was  impossible  to  fiilfil  the  contract,  because  the 
cargo  could  not  support  the  delay  of  the  embargo. 

I  need  not  enlarge  further  on  these  distinctions,  or  on  the 
just  reasoning  of  these  classic  writers  on  maritime  law.  I 
have  said  enough  to  show,  that,  according  to  these  authorities, 
the  present  contract  was  not  dissolved,  and  that  the  LoriUards 
were  bound  to  wait  until  the  master  was  enabled  to  perform 
his  voyage,  or  else  to  indemnify  him  for  the  loss  of  his  freight, 
if  they  wished  to  reclaim  their  cargo. 

By  the  hws  of  Oleron^  (art.  4.)  if  a  vessel  in  the  course  of 
her  voyage,  becomes  unfit  to  proceed,  the  master  may  repair 
the  vessel,  if  he  can  readily  do  it,  or  he  may  freight  another 
ship.  But  if  the  shipper  requires  his  goods,  the  master  may 
defiver  them  if  he  pleases,  on  the  shipper  paying  his  rateable 
freight  and  salvage.  These  ancient  laws  of  Oleron  thus  al- 
lowed a  rateable  freight  when  the  voyage  was  necessarily  in- 
terrupted, and  the  owner  wished  to  receive  *back  his  goods. 
And  if  we  go  still  further  back,  to  the  venerable  code  of  the 
Cansohio  del  Mare^  we  shall  there  meet  vrith  several  cases  in 
which  the  shipper  voluntarily  receding  from  his  contract,  may 
be  supposed  to  have  consulted  his  own  interest  Thus  (ch. 
80.  in  the  Omsulat  par  Boucher^)  if  the  captain  of  a  ship  has 
been  paid  his  freight,  and  the  shipper  then  withdraws  his  goods 
through  fear,  (as,  for  instance,  of  pirates,)  or  on  aocomt  of  in- 
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tervening  obstacles,  the  master  is  not  bound  to  restore  the  in  error, 
freight,  but  he  must  wait  from  two  months  to  two  months,  until  albawy 
the  danger  is  over,  and  then  convey  the  cargo.  So,  (ch.  34.)  Jauuary,  isis, 
if  the  goods  are  on  board,  and  the  voyage  has  commenced, 
and  the  merchant  then  wishes  to  withdraw  his  cargo,  he  is 
bound  to  pay  the  whole  stipulated  freight.  For,  it  is  observed, 
if  the  master  is  bound  to  fulfil  his  engagement  with  the  shipper, 
the  shipper  is  equally  bound  to  fulfil  his  engagement  with  the 
master.  And  the  reason,  says  the  Consolat^,  (en.  82.)  for  allow- 
ing freight  in  the  several  cases  in  which  the  merchant  volunta- 
rily recedes  from  the  shipment,  is  because  the  master  of  the 
ship  has  sustained  damages  in  the  provisions  and  wages  of  the 
crew,  and  in  other  expenses.  One  cannot  but  admire,  ^ys 
JSoudier,  (note  to  ch.  85.)  the  spirit  of  justice  which  dictated 
these  decisions  of  the  Consolato,  and  which  are  the  more  as- 
tonishing, when  we  consider  that  this  compilation  was  the 
work  of  a  barbarous  age. 

Roccus,  (rfe  Nav.  n.  54.)  also  states,  that  if  a  voyage  be 
begun,  and,  by  accident,  the  goods  cannot  be  carried  to  the 
port  of  destination,  freight  is  payable  for  the  part  of  the  voyage 
performed,  and  he  cites  Hcvia  and  Straccha  for  the  same  rule, 
and  it  is  no  more  than  what  is  laid  down  in  all  the  foreign 
ordinances. 

Jacobsauy  a  Danish  lawyer,  has  recently  compiled  a  work 
»n  the  sea  laws,  in  which  he  has  collected  the  marine  law  of 
Europey  as  declared  in  the  ordinances,  and  by  the  jurists  amon^ 
the  Italians,  French,  English,  Dutch,  Germans,  Danes,  and 
Swedes,  and  he  lays  down  the  same  doctrine  in  various  parts 
of  his  work.  (See  p.  217.  276,  277.)  But  without  under- 
taking  to  cite  passages,  I  will  only  mention  a  recent  decision 
which  he  reports,  (p.  295.  of  Frick^s  Translation,)  and  *which  [  *  365  ] 
appears  to  me  to  be  very  much  in  point.  In  April,  181S, 
while  Hamburgh  was  in  possession  of  the  ilt/^nan^,  a  merchant 
at  Hamburgh  chartered  a  ship  to  convey  a  cargo  of  grain  to 
Ijondan.  The  vessel  proceeded  a  few  miles  down  the  river 
IXbe,  'and  was  then  interrupted  in  her  voyage  by  the  French 
and  the  Danes,  who  occupied  different  sides  of  the  river,  and 
compelled  her  to  return.  The  grain  becoming  heated,  the 
cargo  was  unloaded  by  the  owner  of  the  cargo,  and  who  re- 
quired the  master  to  discharge  it.  The  master  claimed  the 
whole  freight,  under  the  Danish  and  the  Hanseatic  law,  as  the 
voyage  had  been  commenced,  and  been  defeated  by  n.  vis  major. 
The  merchant  tendered  only  one  eighth  of  the  freight,  and 
insisted,  for  various  weighty  reasons,  that  the  law  giving  freight 
did  not  apply.  The  Court  at  Aliona  awarded  to  the  master 
half  freight,  and  ex  ctquo  et  bono  as  the  judgment  expressed  it, 
or,  according  to  equity  and  good  conscience. 

The  master  in  the  present  case  had  certainly  a  much  better 
daim  to  freight  than  tne  Hamburgh  master,  for  the  flour  could 
not  sustain  a  delay  in  the  one  case,  whereas  the  tobacco  in 
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ALBANY,     ^^^^  *f  ^^  master  in  the  case  before  us  is  to  be  held  responsible 

January,  1819.  for  tho  whole  loss  of  the  cargo,  because  he  refused  to  surrender 
'       it  without  some  compensation,  we  shall  depart  from  the  usages 
of  all  the  European  nations. 

My  opinion,  in  this  case,  is,  that  the  contract  was  not  dis- 
solved when  the  Lorillards  demanded  their  tobacco,  and  that 
the  master  was  entitled  to  retain  it,  and  wait  for  the  removal 
or  dispersion  of  the  British  force,  so  as  to  enable  him  to  per- 
form the  voyage,  and  earn  his  whole  freight.  And  when  he 
offered  to  surrender  the  cargo  on  the  payment  of  half  freight, 
he  acted  with  a  reasonable  spirit  of  accommodation,  and  stood 
upon  a  principle  of  equity,  which  pervades  the  maritime  law 
of  Europe, 

These  ordinances  of  Europe^  both  ancient  and  modem,  and 
these  various  and  distinguished  jurists  to  whom  I  have  referred, 
would  not  have  spoken  in  such  uniform  language,  if  they  had 
not  spoken  the  common  sense  of  mankind.  It  certainly 
strikes  the  mind  as  reasonable  and  just,  that  a  ship  owner  who 

\  *  366  ]  employs  his  ship  and  crew  at  much  expense,  and  *for  months 
together,  in  the  service  of  another,  for  a  stipulated  price,  and 
who  is  interrupted  in  the  performance  of  his  contract,  without 
his  fault,  by  an  invincible  obstacle  of  a  temporary  nature, 
should  be  allowed  either  to  wait  for  the  removal  of  the  obstacle, 
so  that  he  might  earn  his  freight,  or  else  to  receive  some  equita- 
ble allowance  for  his  intermediate  service.  Both  the  one 
and  the  other  were  denied  in  this  case  by  the  judgment  of  the 
Supreme  Court,  and  I  am,  accordingly,  of  opinion,  that  the 
judgment  ought  to  be  reversed. 

/awMi-y  inb  This  being  theunanimous  opinion  (a)  of  the  Court,  it  was 
thereupon  ordered  and  adjudged^  that  the  judgment  of  the 
Supreme  Court  be  reversed,  and  that  the  plaintiffs  in  error  be 
restored  to  all  things  which  they  have  lost  thereby  :  And  it  is 
further  ordered  and  adjudged^  that  the  defendants  in  error  pay 
to  the  plaintiffs  in  error,  for  their  costs  and  charges 

in  and  about  prosecuting  their  writ  of  error,  in  this  Court,  and 
that  the  record  be  remitted,  &c. 

Judgment  of  reversal. 

{a)  Though  the  whole  Court  were  for  the  reversal,  yet,  a  few  of  the  membeii 
confined  their  opinion  to  the  first  point;  a  ffreat  majority ,  however,  concurred 
with  the  Chancellor,  generally,  that  the  judgment  ought  to  be  rerened  on  both 
points. 
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*David  Dunham,  plaintiff  in  error,  jaSil'^^^iIip 

against 
Stephen  Gould,  defendant  in  error. 


DvmuAU 

V. 

Gould. 


THIS  was  a  writ  of  error  brought  to  reverse  a  judgment  of  JJg^'^f  j^niu^'*' 
the  Supreme  Court,  in  an  action  commenced  in  tnat  Court  by  moucy  ttT  bI^ 
the  plaintiff  in  error,  against  the  defendant  in  error,  as  the  [[j^^  ;^  ^j™  ^ 
endorser  of  a  promissory  note,  dated  the  8th  of  May,  1812,  c.ivc>5 


cx- 


drawn  by  Matthias  and  William  fVarJ,  payable  to  the  order  of  Joj'"^'*'',^  Jl;l\ 

the  defendant,  for  750  dollars,  at  100  days  after  date,  and  ^ah   a^^Io^ 

which  was  one  of  twelve  promissory  notes.     (See  Dunham  v.  ™'^^^°  °°  '^ 

Dey,  13  Johns,  Rvp.  41.  note.)     The  cause  was  tried  before  moumiu*'     to 

Mr.  J.  Piatt,  at  the  New-York  sittings,  in  June,  1816,  when  a  Sct'ai'^Tj'of 

verdict  was  found  for  the  defendant,  and  a  bill  of  exceptions  iiurresi   wouw 

taken  on  the  part  of  the  plaintiff.  ^ili!^!^?,  l!!!! 

__         _  •■•ti'iirf*  •  1  I  wujcu  A.  s  note 

The  facts  stated  m  the  bill  of  exceptions,  as  to  the  exchange  has  to  run,  the 
of  notes  between  the  plaintiff  and  Ward,  on  the  8th  of  May,  "^^y^;^  a7hl"^ 
1812,  the  taking  two  and  a  half  per  cent,  commission,  amount-  comrivauce  to 
ing  to  225  dollars  upon  that  exchange,  and  the  previous  ure'*o/*'u8u?y 
threatening  letter  written  by  the  plaintiff  to  Ward,  are  essen-  and  B.'«  noie  ia 
tiallv  the  same  as  those  which  appeared'  on  the  trial  in  the  ri?j*lL«*!I^«!!! 

d»   -Tk.       1  -Tk  *!•  «»i  1  »«■    *"®  <^8i*c  come* 

case  of  Dunham  v.  Dct/.  At  the  time  of  the  exchange,  M.  wiUiin  the 
Ward  was  indebted  to  the  plaintiff  in  the  sum  of  4,200  dollars  Zt^cfnfe^^- 
for  borrowed  money,  which  debt  had  been  outstanding  for  deuce  of  usag« 
some  time,  on  which  no  interest  or  commission  was  paid,  and  J^  adJ^uunf  ^ 
which  was  a  distinct  transaction  from  the  exchange  of  the  npil  tUo  d«. 
notes.  This  money  was  repaid  on  tlie  3th  of  May,  but  it  did  ^*^"^®' 
not  appear  whether  it  was  before  or  ^after  the  exchange  took 
place. 

After  the  defendant,  on  the  trial,  had  gone  through  with  the 
evidence  by  which  it  was  sought  to  establish  the  fact  of  usury, 
the  counsel  for  the  plaintiff  offered  to  prove,  that  it  was  the 
understanding,  usage,  and  custom  of  merchants  for  persons  and 
merchants  transacting  business  as  commission  merchants,  in 
all  cases  where  responsibility  is  incurred,  by  giving  their  notes 
by  way  of  exchange  or  otherwise,  to  charge  two  and  a  half  per 
•cent,  commission  on  the  amount  of  the  responsibility  incurred ;  [  *  368  J 
and  that  it  was  the  like  understanding,  usage,  and  custom  of 
merchants  in  cases  where  a  merchant  advances  his  own  note, 
in  exchange  for  any  other  note  or  notes,  to  charge  two  and  a 
half  per  cent,  commis^on  on  the  face  of  the  note  so  given  in 
exchange ;  and  that  the  like  usage  exists  as  to  the  endorsing 
of  notes  and  bills  of  exchange,  ana  executing  of  custom-house 
bonds.  This  evidence  was  objected  to  on  the  part  of  the 
defendant,  and  was  overruled  by  the  judge,  to  whose  opinion 
the  counsel  for  the  plaintiff  excepted. 

The  counsel  for  the  defendant  then  offered  in  evidence  a 
record  of  a  judgment  entered  by  the  plaintiff  in  the  Supreme 
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ti9  ERROR,  Court,  on  the  Uth  of  May,  1813,  against  M.  Ward,  on  his 
jiLBANY,     bond  and  warrant  of  attorney.     The  admission  of  the  evidence 
JaBuai7,  1819.  was  objected  to,  but  it  was  allowed  by  the  judge,  and  the 
''"^J^JJ^^^J^  counsel  for  the  plaintiff  excepted.     The  bond  was  dated  the 
r,  Idth  January,  1812,  and  was  conditioned  for  the  payment  of 

'^owLD.  20,000  dollars  on  demand.  It  was  proved  that  the  bond  was 
given  for  notes,  on  which  the  plaintiff  was  responsible,  to  the 
amount  of  14,000  dollars,  and  for  other  debts,  and  tliat  it  was 
to  secure  a  set  of  debts  distinct  from  the  borrowed  money,  or 
the  notes  given  on  the  8th  of  May.  M.  fy  W.  Ward  stopped 
payment  on  the  9th  of  May,  the  day  following  the  exchange 
of  the  notes,  on  one  of  the  notes  for  which  the  bond  and  war- 
rant were  a  security. 

The  judge  charged  the  jury,  that  if  they  believed  the  ex- 
change of  the  notes  between  the  plaintiff  and  Ward,  to  have 
been  for  the  purpose  of  raising  money  at  a  greater  rate  of 
interest  than  rseven  per  cent,  per  annum,  which  they  were  war- 
ranted to  infer  from  the  evidence  before  them,  then  the  trans- 
action was  usurious  and  void,  and  the  plaintiff  was  not  entitled 
to  recover.  The  jury  having  found  a  verdict  for  the  defend- 
ant, the  Supreme  Court  gave  judgment  in  conformity  to 
the  verdict,  for  which  they  assigned  no  other  reasons,  than 
that  this  case  could  not  be  distinguished  from  that  of  Dunham 
v.  Dey,  (13  Johns.  Rep.  40.) 

T.  A.  Emmet,  for  the  plaintiff.  Although  this  case  does  not 
[  •369  ]  come  within  the  letter  of  the  statute  against  usury,  yet  *it  is 
admitted,  that  if  there  was  a  shift  or  contrivance  to  evade  the 
law,  it  falls  within  its  spirit ;  but  a  statute  of  this  nature,  the 
infraction  of  which  is  attended  with  so  heavy  a  penalty  as  the 
forfeiture  of  the  entire  debt,  ought  to  be  construed  with  tfie 
utmost  strictness,  and  should  never  be  extended  beyond  what 
the  clear  import  of  its  language  absolutely  requires  :  and  surely 
the  Court  will  be  little  disposed  to  give  additional  energy  to  a 
law  originating  in  ages  ignorant  of  the  principles  of  commerce, 
and  regarding  trade  itself  with  aversion  and  contempt — a  law 
which  now,  since  political  economy  has  become  a  science,  the 
enlightened  and  philosophical  part  of  mankind  unite  in  pro- 
nouncing pernicious  and  unjust.  There  is  nothing  in  the 
circumstances  of  the  present  case  to  excite  our  commiseration 
for  the  borrowers  ;  but  enough  to  render  us  indignant  at  their 
conduct  They  procure  the  notes  of  the  plaintiff,'  a  man  of 
undoubted  credit  and  solvency,  to  a  large  amount,  and  readily 
convertible  into  money :  the  next  day  they  stop  paj^ment.  Can 
it  be  doubted,  that  this  was  a  preconcerted  plan  to  get  property 
into  their  possession,  and  then  fail  with  their  hands  f\ill  ? 

The  case  is  not  within  the  words  of  the  act,  for  there  was 
no  loan  of  money,  but  only  of  notes :  If  it  be  within  the  intent. 
if  the  exchange  of  notes  were  a  shift  or  contrivance  to  evade 
the  statute,  it  was  a  &ct  for  the  determination  of  the  jury,  and 
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evidence  of  usage  was,  therefore,  admissible  to  show,  that  the  in  error, 
{Muties  did  not  contemplate  an  illegal  transaction.     In  Floyer    albany 
V.  Edwards y  {Cotcp,  112.)  a  case  strongly  in  point,  evidence  Janaaiy,  I819. 
of  the  custom  of  a  particular  trade  was  admitted,  to  show  that  ^""^J^JJ^Tir^ 
the  transaction  was  not  usurious.     The  plaintiff  and  defendant  "f^" 

were  both  dealers  in  gold  and  silver,  and  one  sold  the  other  a  Oovhv. 
quantity  of  gold  and  silver  w^ire,  at  a  credit  of  three  months ; 
and  if  not  paid  at  the  expiration  of  that  time,  then  the  de- 
fendant should  pay  the  pkintiflf  a  halfpenny  per  ounce,  per 
month,  for  so  long  a  time  as  the  money  should  remain  unpaid. 
This  halfpenny  a  month,  however,  upon  calculation,  exceeded 
the  legal  rate  of  interest,  yet  the  plaintiff  was  allowed  to  re- 
cover it.  ''  Usage,  as  Lord  Mansfield  there  says,  certainly  will 
not  protect  usury.  But  it  goes  a  great  way  to  explain  a  trans- 
action., ^nd  in  this  case  is  strong  evidence  to  show  that  there  [  *  370  | 
was  no  intention  to  cover  the  loan  of  money."  Extra  aliow- 
ancesf  like  the  two  and  a  half  per  cent  in  question,  are  au- 
thorised as  a  compensation  for  additional  risk  and  trouble,  and 
it  is  only  when  they  are  designed  as  a  cloak  for  usury,  that 
tliey  are  illegal.  {Or J.  on  Usury,  58,  59.)  The  Supreme 
Court,  in  Dunham  v.  Deyy  admitted,  that  it  was  legal  to  take 
a  commission,  on  a  man's  lending  his  responsibility  by  endors- 
ing a  bill,  or  executing  a  custom-house  bond,  for  another. 
Now,  where  is  the  difference  ?  Dunham  makes  a  note,  which 
he  delivers  to  tVard,  on  his  receiving  two  and  a  half  per  cent, 
which  note  fVard  is  to  endorse  and  get  discounted :  this  we 
are  toM  is  usury.  But  vary  the  mode  a  little :  Ward  makes 
the  note,  and  Dunham  endorses  it,  to  enable  fVard  to  raise 
money :  Dunham  may  lawfully  require  and  accept  a  commis- 
sion. The  decision,  then,  of  the  Supreme  Court  amounts  to 
no  more  than  this,  that  the  question  of  usury,  or  not,  depends 
upon  an  immaterial  change  in  the  form  of  doing  business. 
The  excess  above  seven  per  cent.,  supposing  that  the  transac- 
tion was,  in  fact,  a  loan,  was  very  trifling,  and  may  fidrly  be 
regarded  as  a  compensation  for  incidental  trouble  and  expenses. 
An  addition  of  one  twelfth  of  the  amount  of  the  legal  interest 
eould  never  have  entered  into  the  contemplation  of  the  lender, 
as  part  of  his  profits,  and  for  the  sake  of  which  he  was  to 
jeopardize  the  whole  of  his  debt.  <'  Upon  a  nice  calculation, 
says  Lord  Mansjieldy  it  will  be  found  that  the  practice  of  the 
bank  in  discounting  bills,  exceeds  five  per  cent. ;  for  they  take 
interest  upon  the  whole  sum,  for  the  whole  time  the  bills  run, 
but  pay  only  part  of  the  money,  viz,  by  deducting  the  interest 
first;  yet  this  is  not  utnirv."  (Cowp,  115.  And  see  further, 
Auriol  and  another  v.  Thomas^  2  Term.  Rep.  52.  Hammett 
and  atkert  v.  Yea,  1  Bos.  and  PuB.  144.  Caliot  v.  Walker, 
2  Ansir.  495.  Kent  r.  Phelps,  2  Day,  483.)  Where  a  note 
istlrewn  atid  endorsed  for  the  express  purpose  of  being  dis- 
counted at  a  usurious  rate  of  interest,  it  is  void  in  its  ori^nal 
formation.     {Munn  r.  Commission  Company,  15  Johns.  Rep. 
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ts  ERHOR.  44.)  But  there  was  nothing  to  show  that  this  note  was  made 
"TLbany^  by  Ward,  and  endorsed  by  the  defendant,  with  such  a  view ; 
Januiuy,  18^9.  on  the  ^Contrary,  the  proof  is  sufficient,  that  it  was  made  and 
endorsed  for  a  diiferent  purpose ;  and  it  was  not,  in  fact,  dis- 
counted by  the  plaintiff,  who^  never  advanced  any  money 
upon  it. 

Wells  and  Rig^s,  contra.  This  is  a  case  of  clear  and  ex- 
press usury,  withm  the  very  words  of  the  statute,  which  pro- 
hibits the  taking,  "directly  or  indirectly,  for  loan  of  any 
moneys,  wu^s,  merchandise,  or  other  things^  whatsoever^  above 
the  value  of  seven  pounds,  for  the  forbearance  of  one  hundred 
pounds  for  one  year."  Notes  were  lent  instead  of  money, 
and  commission  was  but  another  name  for  interest  The  ap- 
plication was  for  a  loan;  the  pluntiff  knew  that  his  notes 
vvere  to  be  the  instrument  of  raising  money,  and  that  one  of 
the  uses  to  which  that  money  was  to  be  applied  was  the  dis- 
charge of  a  debt  due  to  himself.  In  Barker  v.  Vansommer, 
il  Bro.  Ch.  Rep,  149.)  instead  of  money  or  notes,  silks  were 
eUvered  to  the  borrower,  in  order  to  sell  and  raise  money ; 
and  Lord  Thurhto  says,  "  I  am  to  inquire  whether,  under  the 
mask  of  trading,  this  is  not  a  method  of  lending  money  at  an 
extraordinary  rule  of  interest.  There  is  no  doubt,  that  if  they 
had  talked  of  this  as  a  loan  of  money,  there  would  have  been  an 
end  of  the  case.  The  question,  then,  is  only  whether  there  is 
any  method  of  showing  the  Court  that  they  meant  so,  short  of 
their  treating  it  as  such  in  plain  ianguage.  There  is  not  a  doubt 
that,  in  this  case,  the  transaction  was  merely  for  the  purpose 
of  raising  money,  to  supply  the  necessities  of  this  young  man. 
Do  they  deny  knowing  the  goods  were  to  be  sold  ?  I  take  it, 
therefore,  as  an  advancement  of  goods,  instead  of  money,  to 
supply  his  necessities."  In  Chancery,  a  creditor  is  not  allowed 
to  make  it  a  c6ndition  of  a  loan,  that  he  shall  receive  a  com- 
pensation for  his  services  in  procuring  the  money.  That  Court 
is  always  jealous  of  collateral  demands,  and  advantages  claimed 
by  a  creditor,  as  the  condition  of  a  loan  of  money,  as  they 
have  a  tendency  to  usury  and  oppression.  {Hint  v.  Hmulyy  1 
Johns.  Ch.  Rep.  6.)  Here  the  plaintiff,  without  advancing 
any  money,  when,  by  the  terms  of  the  arrangement  between  him 
and  Ward,  he  was  never  to  advance  any,  claimed  and  received 
^  372  ]  the  collateral  advantage  *of  a  commission  of  two  and  a  half 
per  cent,  which  was  pud  in  cash.  This  is  a  case  not  only  of 
usury,  but  of  oppression.  The  plaintiff  had  Ward  in  his 
power ;  he  held  a  judgment  against  him  which  he  could  en- 
force at  any  moment ;  he  had  already  threatened  to  take  steps 
against  him  of  an  unpleasant  nature;  and  under  these  circum 
stances,  he  could  compel  him  to  any  terms  which  he  chose  to 
propose.  The  judgment  on  the  bond  and  warrant  of  attorney 
was,  therefore,  properly  siven  in  evidence,  to  show  the  charac- 
ter of  the  transaction,  vvhich,  if  not  within  the  words  of  the 
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statute,  was  yet  a  palpable  shift  to  evade  it.  The  object  of  IN  error 
Ward  was  to  raise  money,  forthwith,  upon  the  plaintiflf's  notes;  alb/ny~^ 
not  to  keep  them  until  they  fell  due.  There  is  no  case  to  be  Januaiy.^Bis 
met  with,  in  hostility  to  -the  present ;  and  here  the  note  was 
drawn,  and  endorsed,  and  delivered  to  the  plaintiff,  for  the  ex- 
press purpose  of  obtaining  a  loan  from  him,  who  did  in  fact 
make  a  lotm  upon  the  security  of  it,  by  delivering  his  note  to 
Ward,  on  which  Ward  was  to  raise  money  as  well  as  he  could. 
The  evidence  which  was  offered  of  usage  was  properly 
rejected.  No  usage  can  be  permitted  to  control  a  positive  rule 
of  law.  It  has  been  determined,  that  it  cannot  be  set  up  to 
contravene  an  express  contract ;  (  Yeats  v.  Ptin,  Holt's  JV.  P. 
Rep,  95.)  a  fortiori,  it  will  not  be  allowed  to  countervail  the 
will  of  the  legislature.  In  the  case  ex  parte  Aynsworth,  (4 
Vesey,  678.)  there  was  an  agreement,  and  that,  too,  in  con- 
formity with  the  practice  of  the  trade,  to  allow  certain  cotton 
manufacturers  a  discount  of  thirty  and  one  quarter  per  cent, 
for  prompt  payment  for  bleaching  their  goods.  It  was  held, 
that  this  agreement  and  usage  did  not  authorize  the  creditor  to 
demand  a  higher  rate  of  interest  than  that  fixed  by  statute. 
And  the  Lord  Chancellor  observes,  "  that  trade  of  a  gold  re- 
finer, upon  which  Floi/er  v.  E hoards  arose,  has  been  turned  into 
a  cover  for  usury.  The  custom  of  the  trade  cannot  make  the 
debt  more  than  the  money  really  advanced,  with  five  per  cent,*^ 
In  a  later  case  at  N.  P.  it  appeared  that  Coates  fy  Co.  accepted 
a  bill  at  three  months,  for  the  defendant,  on  receiving  his  note 
at  ninety  days,  with  two  and  a  half  per  cent,  commission :  in  an 
action  by  the  endorsee  of  the  note.  Lord  ^Ellenborough  held,  [  *  373  ] 
"  that  there  was  no  color  there  for  commission,  and  that  the 
two  and  a  half  per  cent,  must  be  considered  as  usurious  inter- 
est ;"  and  so  the  defendant  had  a  verdict.  (Kant  v.  Loiccn,  1 
Campb.  177.)  That  case  is  precisely  parallel  with  the  one  be- 
fore the  Court,  both  in  its  facts,  and  the  principle  which  it 
involves.  Admitting,  however,  that  evidence  of  usage  might 
have  been  introduced,  to  what  would  it  have  amounted  ?  If 
we  may  judge  by  the  case  of  Dunham  v.  Dey,  the  usage  could 
not  have  been  substantiated ;  for  there,  of  nine  witnesses  who 
were  examined  to  the  point,  five  said  that  there  was  no  such 
custom. 

Emmet,  in  reply,  contended,  that  there  was  a  distinction  be- 
tween a  commission  and  interest,  inasmuch  as  the  former  has 
no  relation  to  the  forbearance  of  the  debt,  or  the  length  of 
time  which  it  has  to  run,  but  was  merely  a  premium  for  the 
risk ;  that  whether  here  were  a  shift  to  evade  the  statute  was 
an  inference  of  fact  for  the  jury,  who  ought  to  have  all  the  tes- 
timony before  them,  in  order  to  determine  the  question ;  and 
that  this  Court  had  no  right  to  draw  that  inference,  even  if 
they  were  satisfied  of  the  contrivance,  but  that  the  case  should 
be  sent  back  to  be  tried  before  another  jury,  on  full  evidence. 
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/;v  ERROR,  day  without  them.  In  ancient  Rome,  according  to  Tacitut^ 
ALBANY  (-^wn.  hb.  6.  ch.  16.)  usury  was  discouraged  in  the  early  period 
January,  isfg.  of  the  Republic  by  the  Twelve  Tables,  which  reduced  intc  rest 
'•^Jlj"^''''^-^'  to  one  per  cent.  It  was  afterwards  lowered  to  one  half  per 
V.  cent,  and  finally  abolished  by  the  clamors  of  the  people.     It 

GouLP  ^as  revived  in  the  ages  of  commerce  and  luxury,  but  placed 
under  necessary  restrictions.  Four  or  six  per  cent,  was  the 
ordinary  interest;  eight  per  cent,  was  allowed  for  the  con- 
venience of  commerce,  and  12  per  cent,  might  be  taken  for 
maritime  hazards,  by  the  laws  of  Justinian,  but  the  practice 
of  more  exorbitant  interest  was  severely  restrained. 

The  Romans,  through  the  greater  part  of  their  history,  had 
the  deepest  abhorrence  of  usury.  They  did  not  derive  (heir 
objection  to  usury  from  the  prohibitions  in  the  Mosaic  law,  nor 
did  they  hold  it  sinful,  as  the  learned  Fathers  of  the  early  and 
middle  ages  of  the  church  have  done,  for  they  knew  nothing 
of  that  law.  The  Roman  lawgivers  and  jurists  acted  from 
views  of  public  policy.  They  found,  by  their  own  experience, 
that  unlimited  usury  led  to  unlimited  oppression,  and  that  the 
extortion  of  the  creditor,  and  the  resistance  of  the  debtor,  were 
constantly  agitating  and  disturbing  the  public  peace. 

But  it  is  not  only  the  civihzcd  and  commercial  nations  of 
modern  Europe,  and  the  sage  lawgivers  c^f  ancient  Rome,  thai 
have  regulated  the  interest  of  money.  It  will  be  deemed  a 
little  singular,  that  the  same  voice  against  usury  should  have 
been  raised  in  the  laws  of  China,  in  the  Uinc'u  Institutes  of 
Menu,  in  the  Koran  of  Mahomet,  and  perliap?,  we  may  saV:  in 
the  laws  of  all  nations  that  we  know  of,  wlu  ther  Grcfk  or 
Barbarian. 

There  is  one  exception,  however,  that  I  ought  to  notice, 
and  which  is  supposed  to  be  found  in  the  laws  of  Solon,  given 
I  *.377  ]  to  the  Athenian  Republic.  This  celebrated  *lawgiver  is  said 
to  have  allowed  parties  to  regulate  the  rate  of  interest  by  their 
own  contracts.  When  Solon  was  railed  to  make  laws  for 
Athens,  the  state  was  in  complete  anarchy  ;  and  when  he  was 
asked,  if  he  had  provided  the  best  of  laws  for  the  Athnims, 
he  replied,  that  he  had  provided  the  best  that  their  prejurVrcs 
would  admit  of.  One  of  his  first  steps  was,  to  cancel  all  *  \\\  t- 
ing  debts,  though,  according  to  Plutarch,  (Life  of  Soh v.)  it  is 
not  certain  that  he  proceeded  to  this  violent  measure,  for  n.any 
said  that  he  did  not  cancel  debts,  but  only  moderated  the 
interest.  And  the  result  of  his  law  allowing  interest  to  regu- 
late itself  I  shall-  give  in  the  words  of  De  Panic,  {Rtchirches 
Philosophique  sur  les  Greces,  5  sect  ^  2.)  He  says,  that  usage 
fixed  the  rate  of  interest  at  12  per  cent,  in  certain  cases,  and 
at  18  percent  in  others,  and  that  "the -^Mr  man*  regarded 
all  those  who  did  not  conform  to  this  usage  as  usurers,  that  is, 
as  the  most  vile  and  the  most  ignominious  of  mankind.  The 
public  voice  which  cried  against  them,  and  the  profound  con- 
tempt to  which  they  were  condemned,  formed  a  punishment 
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io  great,  that  the  lawgiver  did  not  deem  it  necessary  to  add  any  L\  ERROR 
other  punishment."     The  usage  in  this  case  formed  the  law.  .  albany" 

Now,  according  to  this  view  of  the  fact,  interest  was  limited  January,  I8i9. 
at  Athens,  as  effectually  and  as  precisely,  by  this  customary  ^"^^"^^"^^^^ 
law,  as   it  w^ould  have  been  by  any  penal  statute,  and  the  v. 

Athenian  commonwealth    is  not    to    be   cited  as  a  real  ex-       Goulo. 
ception  to  the  general  practice  of  mankind. 

The  principal  error  which  has  prevailed  on  this  subject,  is 
the  condemnation  of  any  kind  of  interest,  however  small.  A 
host  of  great  names,  from  Aristotle  among  the  Greeks  to  the 
modern  civilians,  such  as  Domat  an  1  Pothicr,  might  be  cited, 
who  rank  all  interest  of  money  under  the  name  of  usury,  and 
condemn  it.  But  the  sense  of  mutual  benefit  has,  on  this  point, 
resisted,  with  equal  firmness,  the  decrees  of  the  church,  and 
the  speculations  of  philosophers,  and  a  regulated  and  reasona- 
ble interest  has  had  the  Scinction,  not  only  of  our  own  ir.unici- 
pal  law,  but  of  the  most  cultivated  and  enlightened  human 
reason.  Grotius,  (lib.  2.  c.  12.  ^  20.  22.)  after  discussing  the 
question,  whether  usury  be  permitted  by  the  natural  and  divine 
law,  concludes,  that  a  reasonable  *interest  may  be  permitted ;  [  *  378  J 
and  ho  cites  Holland  as  an  instance,  in  which  oiglit  per  a  nt 
IS  the  ordinary,  and  twelve  per  cent,  tlie  mercantile,  inten-t^t. 
But  he  insists,  that  interest  cannot  be  rightfully  permitted 
beyond  a  reasonable  limit :  Non  mor daces  scd  modice,  according 
to  Heineccius,  in  his  commentary  on  this  passage,  and  who 
admits  that  it  belongs  to  the  discretion  of  the  lawgiver  to 
regulate  the  quantum  of  interest.  He  says  further,  that  in 
Germani/,  by  imperial  ordinances  in  1600,  and  I65i,  interest 
at  the  rate  of  five  per  cent,  was  allowed,  though  the  cnnons 
of  the  church  every  where  condemned  it,  and  higher  interest 
is  now  permitted.  (Jleincc.  E-em,  Jur,  Germ,  lib.  2.  tit.  13. 
^  378.  E!em.  Jar,  civ.  seaind.  Ord,  Pand,  part  4.  lib.  22.  tit. 
1.  ^  104.  Prolcc  in  Grot,  uli  sup,)  Pufftndorf  (Lc  Droit  dc 
la  not.  et  des  srens,  lib.  5.  ch.  7.)  examines  the  subject  at  great 
'«5nglh,  and  with  great  learning,  and  concludes  with  his  appro- 
oation  of  those  civil  laws  which  allow  and  regulate  interest, 
but  do  not  permit  individuals  to  take  just  what  their  cupidity 
would  demand.  Lord  Bacon,  in  one  of  his  moral  essays, 
(No.  41.)  has  also  discussed  the  question,  and  exam; tied  the 
arguments  for  and  against  interest,  with  his  usual  sagacity, 
and  he  concludes,  that  two  things  are  to  be  reconciled :  "  The 
one,"  to  use  his  own  words,  "  that  the  tooth  of  usury  be 
grinded,  that  it  bite  not  too  much  ;  the  other,  that  there  be  left 
open  a  means  to  invite  moneyed  men  to  lend  for  the  continu- 
ing and  quickening  of  trade ;"  and  he  recommends  a  general 
rate  of  interest,  say  5  per  cent,  for  ordinary  cases,  and  a  higher 
rate  of  interest  in  matters  of  trade. 

Can  we  suppose,  that  a  principle  of  moral  restraint  of  such 
uniform  and  universal  adoption,  has  no  good  sense  in  it  ?  Is 
it  altogether  the  result  of  monkish  prejudice  ?    Ought  we  not 
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jN  ERROR,  rather  to  conclude,  that  the  provision  b  adapted  to  the  neces- 
ALDANY,    ^i^i^^  ^^^  ^^  wants  of  our  species,  and  grows  out  of  >the 

January,  isiD.  natural  infirmity  of  man,  and  the  temptation  to  abuse  inherent 

^'"^^^^^^^  in  pecuniary  loans.     The  question  of  interest  arises  constantly, 
V.  and  intrudes  itself  into  almost  every  transaction.     It  stimulates 

Guurj>.  ^^  cupidity  for  gain,  and  sensibly  affects  the  heart,  and  grad- 
ually presses  upon  the  relation  of  debtor  and  creditor.  Civil 
government  is  continually  placing  guards  over  tlie  weaknesses, 

[  *  379  ]  and  checks  upon  the  passions  *of  men,  and  many  cases  might 
be  mentioned,  in  which  there  is,  equally  with  usury  laws,  an 
interference  of  the  lawgiver  with  the  natural  liberty  of  mankind 
to  deal  as  they  please  with  eacli  other.  But  no  person  doubts 
of  the  necessity  and  salutary  efficacy  of  such  checks.  On  the 
same  principle,  that  unlimited  usury  may  be  permitted,  the 
law  ought  to  allow  the  creditor  to  insert  in  his  bond  a  provision 
for  compound  interest,  whenever  the  stipulated  interest 
becomes  due,  and  is  not  paid.  Nay,  parties  ought  to  be 
allowed  to  agree,  that  if  the  condition  of  a  bond  be  not  per- 
formed at  the  day,  the  penalty  shall  not  only  be  nominally 
forfeited,  but  literally  exacted.     I  should  apprehend,  that  if 

^  tliese  things  were  to  be  permitted,  there  would  not  be  strcngtli 

enough  in  the  government  to  support  the  administration  of 
justice.  It  is  an  idle  dream  to  suppose  that  we  are  wiser  and 
better  than  the  rest  of  mankind.  Such  doctrine  may  be  taught 
by  those  who  find  it  convenient  to  flatter  popular  prejudice ; 
but  the  records  of  our  courts  are  daily  teaching  us  a  lesson  of 
more  humility.  And,  I  apprehend,  it  would  be  perilous  in  the 
extreme,  to  throw  aside  all  the  existing  checks  upon  usurious 
extortion,  and  abolish,  or  traduce,  a  law  which  is  founded  on 
the  accumulated  experience  of  every  age. 

The  Roman  commonwealth,  if  we  may  place  reliance  upon 
its  earlier  history,  tried  every  experiment  on  this  interesting 
subject.  The  Itomam  had  no  law  regulating  the  interest  of 
money,  and  left  the  parties  to  their  own  contracts,  until  the 
law  of  the  twelve  tables,  according  to  Tacitus,  or  tlie  law  of 
the  tribunes,  in  the  year  of  Home  398,  according  to  Mcntes" 
quieu.  The  consequence  was,  unceasing  quarrels  between  the 
patricians  and  plebeians,  and  popular  secessions  to  the  mons 
sacer,  in  which  one  party  pleaded  the  obligation,  and  the  other 
tlie  severity  of  their  contracts.  Interest  was  then  reduced  to 
the  smaUest  allowance,  and  finally  abolished,  which  led  to  a 
still  more  frightful  usury,  until,  at  last,  the  emperors  were 
obliged  to  allow,  but  regulate  and  limit,  the  charge  of  usury. 
So  true  it  is,  according  to  the  President  Montesquieu^  {Esprit 
dcs  Loix,  liv.  22.  ch.  21,  22.)  who  has  discussed  this  subject 
at  large,  that  extreme  laws  produce  extreme  evil,  ha  loix  ex- 
tremes dajis  le  hick  font  naitre  le  mal  extreme.     The  Romans 

[  *  380  ]  at  one  time,  had  no  laws  against  *^ury,  and,  at  another  time, 
they  allowed  no  interest,  and  these  are  the  extreme  laws  whici 
this  celebrated  civilian  condemns. 
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Lord  Redesdale  said,  in  1803,  (1  Sch.  fy  Lef.  195.  312.)  in  error, 
many  years  after  Jeremy  Benihamy  to  whom  the  learned  coun-     albany 
sel  referred  for  an  able  defence  of  usury,  had  first  published  Januaiy,  isio. 
his  letters,  that  the  statute  of  usury  was  founded  on  great  ^^'^T"'^'***^ 
principles  of  public  policy.     It  was  intended,  he  said,  to  protect  v. 

distressed  men,  by  facilitating  the  means  of  procuring  money       Govld- 
on  reasonable  terms,  and  by  refusing  to  men  who  sit  idle,  as 
•high  a  rate  of  interest  without  haeard,  as  those  can  procure 
who  employ  money  in  the  hazardous  undertakings  of  tmde  and 
manufacture. 

I  trust  that  theoretic  reformers  have  not  yet  attained,  on 
this  subject,  any  decided  victory  over  public  opinion.  Mr. 
Bentham  contends,  that  we  ought  not  so  much  as  to  wish  '^  to 
see  the  spirit  of  projects  in  any  degree  repressed."  It  may 
be  so ;  but  I  hope  I  may  be  permitted  to  wish  that  the  first 
experiments  of  his  projects  may  not  be  made  within  these  walls. 
The  statute  of  usury  is  constantly  interposing  its  warning  voice 
between  the  creditor  and  the  debtor,  even  in  their  most  secret 
and  dangerous  negotiations,  and  teaches  a  lesson  of  moderation 
to  the  one,  and  offers  its  protecting  arm  to  the  other.  I  am 
not  willing  to  withdraw  such  a  sentinel.  I  have  been  called 
to  witness,  in  the  course  of  my  ofHcial  life,  too  many  victims 
to  the  weakness  and  to  the  inflamed  passions  of  men.  All 
sudden  and  extreme  reforms  are  unwise.  We  ought  not  to 
stretch  or  to  amputate,  in  order  to  make  our  institutions  fit 
exactly  to  any  theory.  It  is  better  to  follow  the  course  and 
order  of  Providence,  and  suffer  our  general  system  of  laws, 
like  our  habits,  to  accommodate  itself  slowly  to  our  necessities, 
and  to  vary  only  with  the  gradual  and  almost  imperceptible 
progress  of  time  and  experience. 

I  am  accordindy  of  opinion,  that  the  judgment  of  the  Su- 
preme Court  ought  to  be  affirmed. 

This  being  the  unanimous  opinion  of  the  Court,  (except  Mr.  January  \B\h, 
Bates,  Senator,)  it  was,  therefore,  ordered  and  adjudged,  that         *®^^' 
the  judgment  of  the  Supreme  Court  be  affirmed,  and  •that  the 
plaintiff  in  error  pay  to  the  defendant  in  error  his  costs  and      [  *  381  { 
charges  in  and  about  his  defence  in  this  Court;  and  it  is 
further  ordered,  that  the  proceedings,  and  judgment  of  this 
Court  be  remitted,  &c.  (a) 

Judgment  of  affirmance. 

(a)  Vide  JV.  Y.  Firemen  Insurance  Company  v.  £/y,  9  Cowen,  C78.  Dank  of 
Wea  T.  ITagner,  Rid.  712.  299  . 


481 


CASES  IN  THE  COURT  OF  ERRORS 


iN  ERROR. 

ALBANY, 
January,   1819 

AllDKRfOir 

V. 

jACKtOH. 


Dunham  against  Bailet. 

THIS  suit,  in  the  Court  below,  was  brought  on  one  of  the 
twelve  notes  mentioned  in  the  preceding  case,  made  by  the 
defendant,  payable  to  M.  Sf  W,  fVard,  or  order,  and  endorsed 
by  them  to  the  plaintiflf.  The  iacts  were  similar  to  those  in 
the  last  case,  and  the  judgment  of  the  Supreme  Court  was,  in 
like  manner,  affirmed. 

Van  Vechten,  Senator,  delivered  the  opinion  of  the  Court 

The  Chancellor  declined  giving  any  opinion,  being  related 
to  tlie  defendant. 

Judgment  of  affirmance. 


[  *  3S2  ]  *James  Anderson,  plaintiff  in  error, 

against 
James  Jackson,  ex  dent.  Medcef  Eden,  defendant  in 

error. 


E.  I'ej'i^d  a  THIS  was  an  action  of  ejectment  for  land  in  West  Chewier, 
Joseph,  *  his  The  defendant  in  the  Court  below  pleaded  tlie  general  issue ; . 
ev^'-  tiu!  im-  ^"^  ^^®  cause  was  tried  at  the  fVest  Chester  circuit,  in  June, 
other'  farm  lo  1817,  before  Mr.  Justice  Van  Ness,  when  a  special  verdict  was 
his  ^iwwI^'^Z'c  ^'^^^^y  containing  the  following  facts:  Medcef  Eden  ^  tlie  elder, 
for  ever;  and  being  sciscd,  in  fee,  of  the  premises  in  question,  and  having 
Bddcci,  "i7  u  jggyg  ^Yvo  sons,  namcd  Joseph  and  Medcef.  on  the  29th  of 
eiihtr  of  my  Axi^Mst^  1  i98,  madc  his  Will,  and,  among  other  thmgs,  devised 
taWiwitshm^d  ^^  foUows !  "  I  give  my  son  Joseph,  (describing  v{^rious  parcels 
wiUwta  laxcftd  of  real  estate  in  the  city  of  New-York,)  also,  one  other  farm, 
^r^nrtthJiizl  ^^^^  ^^^  appurtcnanccs  and  improvements,  in  the  late  manor 
io  the  surcic'  of  Fordhom,  town  of  West  Chester,  (the  premises  in  qiies- 
caie'  of"^boIh  ^^^^i)  ^^'  ^^'j  ^^  ^^^^  ^"^  ^^  hold,  rcccivc,  take,  and  enjoy, 
their  deaths  all  and  singular,  the  here  in  before  mentioned,  and  intended  to  be 
•isru*ir"he*^v"o  ^^^^^y  bequeathed,  premises,  unto  the  sole  and  only  proper 
the  property  to  usc  and  bchoof  of  my  said  son  Joseph,  his  heirs,  executors, 
slsier^n  ^JEn"*?  administrators,  and  assigns,  for  ever,  from  the  time  of  my  decease, 
land.  Joseph  as  and  for  his  own  proper  goods  and  chattels,  lands  and  tene- 
lawful  ^bsuT:  ^cnts,  for  ever,  and  that  in  as  full,  large,  ample,  and  beneficial 
i/fid,  Uiat  the  manner,  to  all  intents  and  purposes,  whatsoever,  as  I,  the  said  A£ 
•riS.al^alJ^lX^  ^7  (if  living,)  could  or  ought  to  take  and  enjoy,  hold  and  re- 
tot/,  especially  ccivo,  all  and  singular,  the  herein  before  mentioned,  and  intended 

lioce  the  slat- 

ate     abolishingi^ 

entails;  but  was  a  nxKl  limitation  over  in  fee,  by  way  of  executory  devise,  io  the  survivor,  on  failure  of 

ssiie  livinj^  at  the  neath  of  either  of  the  sons. 
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to  be  hereby  bequeathed,  and  above  described,  premises.     And  in  error 
I  give,  devise,  and  bequeath  to  my  son  Medctf,  all  and  singu-     albany, 
lar,  my  &rm  and  tract  of  land  at  Bloomingdale,  &c.  (describing  Jonaaiy,  isi? 
it,  and  other  real  property,)  to  have  and  to  hold,  receive,  take  "^"^J^^^^^JJJJ^ 
and  enjoy,  all  and  singular,  the  herein  before  mentioned,  and  v. 

intended  to  be  hereby  given,  devised,  and  bequeathed,  prem-      Jacksow. 
ises,  and  every  part  and  parcel  thereof,  unto  the  sole  and  only 

E roper  use,  benefit,  and  behoof  of  my  said  son  Medcefj  his 
eirs  and  assigns,  from  the  time  of  my  decease,  as  for  his  own 
E roper  estate,  for  ever ;  and  that  in  *as  full,  large,  ample,  and  [  *  383  ] 
eneficial  a  manner,  to  all  intents  and  purposes,  whatsoever,  as 
I,  the  said  M  £.,  (if  living,)  could  or  might  have,  hold,  and  enjoy, 
all  and  singular,  the  herein  before  mentioned,  and  intended  to 
be  hereby  given,  devised  and  bequeathed,  and  above  described, 
premises."  The  testator,  after  making  provision  for  his  wife, 
and  some  further  bequests  and  directions,  adds  the  following 
clause :  ^^  Item ;  it  is  my  will,  and  I  do  so  order  and  appoint, 
that  if  either  of  my  said  sons  should  depart  this  life  without 
lawful  issue,  his  share  or  part  shall  go  to  the  survimr ;  and  in 
case  of  both  their  deaths  without  lawful  issue,  then  I  give  all 
the  property,  aforesaid,  to  my  brother,  John  Eden,  of  Loftus,  in 
Cleveland,  in  Yorkshire,  and  my  lister  Hannah  Johnson,  of 
Whitby,  in  Yorkshire,  and  their  heirs." 

The  testator  died  seised,  September  8,  1798,  and  Joseph 
Eden  took  possession  of  the  premises  so  devised,  under  the 
will.  On  the  4th  of  August,  1802,  the  premises  in  question 
were  sold  on  an  execution  against  Joseph  Eden,  and  a  deed 
was  executed  for  the  same  by  the  sheriff  of  fVesi  Chester  to 
Joseph  Winter,  who  took  possession  under  that  deed.  On  the 
8th  of  February,  1804,  J.  W.  conveyed  the  premises  to  James 
Anderson,  the  plaintiff  in  error,  who  entered  and  became  pos- 
sessed thereof.  Joseph  Eden  died  on  the  20th  of  August, 
1813,  without  lawful  issue;  and  his  brother,  Medcef,  on  the 
1st  o(  January,  1814,  entered  on  the  premises,  from  which  he 
was  ousted  by  J.  A.;  and  M.  E,  the  lessor  of  the  plaintiff 
below,  thereupon  brought  his  action  of  ejectment  to  recover 
the  possession. 

The  cause  on  the  special  verdict  was  decided  by  the  Supreme 
Court,  in  January  term,  1818,  without  argument;  and  the 
Court,  considering  the  questions  raised  to  have  been  already 
settled  by  the  decision  of  former  cases,  did  not  enter  into  an 
examination  of  the  points  at  large ;  but  merely  said,  that  after 
the  decision  of  this  Court,  in  the  cases  of  Fosdick  v.  Cornell, 
(1  Johns.  Rep.  440^  Jackson  v.  Blanshan,  (3  Johns.  Rep. 
189.)  executors  of  Moffatt  v.  Story,  (10  Johns.  Rep.  12.)  and  . 
Jackson  v.  Staats,  (11  Johns.  Rep.  337.)  and  the  careful  and 
elaborate  examination  taken  of  all  the  authorities  on  this  sub- 
ject, the  question  (whether  M.  £.,  the  lessor  of  the  plaintiff, 
took  the  premises,  as  executory  devisee)  ought  *to  be  consid-  [  *  38^  ] 
ered  at  rest.    That  there  was  no  possible  distinction,  on  which 
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JN  ERROR,  this  case  could  be  taken  out  of  the  principle  which  governed 
'aliiany      ^'^^  decisioEis  iu  those  cases ;  and   that  the  plaintiff  most, 
Jmuary/ 1619.  accordingly,  have  judgment 
^w^-N/^^w^      To  rovene  this  iadgment.  the  writ  of  error  was  brought  lo 

AnDERSOR         ^1  •      ^  *  ^        °  ° 

V.  this  Oourt. 

4ACSSOII. 

D.  A  Ogden,  for  the  plaintiff  in  error.  1.  If  the  statule 
of  this  state,  for  abolishing  entails,  had  not  been  passed,  Joseph 
Eden  would  have  been  seised  in  fee  tail  of  the  premises  in 
question  under  the  devise. 

By  the  oommon  law,  a  gnuit  to  A.  B.  and  to  the  heirs  of 
his  bodily  was  called  a  coniitiomd  fee,  as  contia-distinguish^ 
from  a  foe  simple ;  and  it  was  construed  a  fee  simple,  on  con* 
dition  that  the  donee  had  heirs  of  his  body.  It  was  decided, 
that  if  the  donee  of  an  estate  of  this  kind  hod  issue  born,  his 
estate  became  absolute,  by  the  performance  of  the  condition, 
so  far,  at  least,  as  to  enable  him  to  afiene,  to  subject  it  to  for- 
feiture for  treason,  and  to  enable  him  to  charge  or  incumber  iL ' 
(I  Cruise' 9^ Dig.  tit  2.  cb.  2.  sec.  1,  2,  3,  4,  5.^  To  guard 
against  the  construction  put  by  the  judges  on  such  grants,  the 
statute  </e  donis  amditionalibus,  (13  Edw,  I.  ch.  1.  A.  D.  1285.) 
called  the  statute  of  Westminster,  2.  was  passed,  and  which  is 
the  parent  of  estates  tail;  an  estate  tail  being  deikied  to  be  an 
estate  of  inheritance  created  by  the  statute  de  donis,  descend- 
able to  some  particular  heirs  only  of  the  grantee,  and  not  to 
his  heirs  general.  {Cruise,  tit  2.  ch.  1.  sec.  12.  Litt,  sec. 
13.)  The  first  cases  which  arose  under  the  statute  are  to 
be  found  in  the  Year  Books.  {Book  of  Ass,  36  Edw,  III. 
pi.  14.  37  Edw.  III.  pi.  16.  r.  B.  5  Hen.  V.  6  pi.  13.)  So 
stood  the  law,  when  the  statute  of  Wills  (32  Hen.  VIII.  ch. 
1.)  YTBs  passed,  in  1540,  which  empowered  persons  having  an 
estate  in  lands,  &c.  to  dispose  of  it,  by  a  last  will  and  testa- 
ment. «  * 

Now,  an  estate  tail,  under  the  statute  de  donis,  mstead  of 
being  a  conditional  fee,  as  it  had  <»iginAlly  been  adjudged  to 
be  by  the  common  law,  became  a  particular  estate  in  the  do- 
nee, leaving  the  reversion  in  the  donor.  (1  Burr.  115.  2  But 
[  *  385  ]  335.)  The  statute  of  Wills,  therefore,  couM  ^onlj  operate 
upon  that  part  of  the  estate  which  remained  in,  or  reverted  tb, 
,  the  donor  and  his  heirs,  after  the  determination  of  the  partic- 

ular estate.  If  the  words  of  the  grant  created  an  estate  tail 
in  the  grantee,  by  virtue  of  the  statute  de  donis,  the  natmre 
of  that  estate  could  never  be  changed,  by  any  disposition 
which  the  donor  might  make  of  the  reversion,  by  virtue  of  his 
last  will,  under  the  statute  of  wills.  The  construction  of  wills, 
in  regard  to  these  words,  is  the  same  as  before  given  to  them 
in  deeds ;  and  under  that  construction,  the  doctrine  of  executoiy 
devises  could  not  arise. 

To  show  what  words  in  a  wiB  had  been  uniforaily  held  to 
tneate  an  estate  tail,  and  that  the  words  dying  without  issue^ 
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mean  an  indefinite  failure  of  issue,  the  counsel  cited  Clache^s  in  ^rrou. 
Case,  Dyer,  330.  b,  Sonday^s  Case,  9  Co.  128.  Brotcn  v.  ALBANY, ' 
Jervasy  Cro.  James,  290.  fvebb  v.  Hearing,  Cro,  James,  415.  January,  m^. 
King  V.  Rumball,  Cro,  James,  448.  Chadock  v.  Cowley,  Cro,  ^^"fl^^'^"^^ 
James,  695.     Foi-tescue  v.  Abbot,  Pollexfen,  479.     Holmes  v.  v. 

Mcynell,  T,  Raym,  452.  Lyte  v.  WiUis,  Forrest,  1.  Ptfrfccr  J^ckso^c. 
V.  Thacker,  3  ie«.  70,  71.  Notkinffham  v.  Jennings,  1  *Sfl/!t. 
233.  Preston,  ex  dem.  Eagle,  v.  Funnel,  WiUts's  Rep,  164, 
165,  166.  note.  JBrtVc  v.  Smith,  fVille^,  1.  Ooodri^ht  v. 
Goodridge,  Willes,  869.  iJijp^,  ca?  rfem.  Brown,  v.  Taylor, 
I  JBurr.  269.  ff^^W  v.  iem*,  1  -4*.  432.  Beauclerk  v. 
Dormer,  2  ^*.  308.  Ain^  v.  MelHng,  1  Fcn^  214,  215. 
Langley  v.  Baldwin,  cited  m  Andrews,  339.  and  2  iSl^r.  801. 
AUanson  v.  Clitherow,  1  Fc«.  24,  25.  Morgan  v.  QHMtk, 
Cojop,  234.  Dcnn  v.  iS/a^cr,  5  Te^ffi  Hep.  335.  Doc  v.  Rivers, 
7  ^r/»  ii«p.  276.  l>oc  v.  Halley,  8  Term  ilep.  5.  Lewis  v. 
FFa/er*,  6  Jfcwf'*  JRcp.  836.  Doc  v.  £?/m,  9  East,  382.  PotocK 
on  Executory  Devises,  203.  2  JPcomc'*  Post.  JVorks,  176. 
Tcnny  v.  Agar,  12  JEa»^,  253.  D/ifwcy  v.  Griffiths,  4  Maule 
fy  Selw.  61.  Romilly  v.  Jirwej,  6  Tattii^.  263.  Henry  v. 
Hancock,  4  Dow'*  Par?,  iicp.  145.  Roosevelt  v.  TAvwnon,  1^ 
Johns,  Ch.  Rep,  227.  mlmofs  Opinions,  309.  Barlow  v, 
Sbfter,  17  Fcjey,  479.  481. 

The  statute  de  donis  was  passed  to  prevent  the  alienation 
by  the  tenant,  in  case  the  estate  became  absolute,  by  his  harm- 
ing heirs.  But  where  the  gift  was  to  A.,  and  the  heirs  of  his 
body  at  his  death,  or  to  A.,  and  his  issue,  living  at  his  death, 
*as  the  condition  could  not  be  fulfilled  until  his  death,  he  [  *  386  I 
could  not  convey,  and  the  case  was  not  within  the  statute  de 
donis  J  but  remained  a  conditional  fee  at  common  law.  Whenever 
the  devise  is  to  A,  and  thie  heirs  of  his  body,  or  to  him  and  Am 
issue,  where  no  definite  period  is  fixed,  or  without  reference  to 
the  death  of  the  donee,  this  is  understood  to  mean  an  indefinite 
failure  of  issue ;  and  is  an  estate  tail  under  the  statute  de  donis. 

The  Supreme  Court,  in  Fosdiek  v.  Cornell,  (I  Johns.  Rep, 
440.)  which  will,  probably,  be  cited  against  the  construction 
for  which  we  contend,  relied  much  on  the  case  of  Pett  v. 
Brown,  That  was  a  devise  "  to  Thomas,  his  son,  and  his 
heirs  for  ever,  poytiig-  to  his  brother  i?u?Aard  90  pounds,  at 
die  age  of  21  years ;  and  if  Thomas  died  without  issue^  leaving 
William,  his  brother,  that  then  fVittiem,  his  brother,  should 
have  those  lands  to  him  and  his  heirs  and  ass^s  for  erer." 
This  case  was  not  within  the  statute  de  donis ;  for  the  tenant 
could  not  aliene ;  it  remained  a  conditional  fee  at  common 
kw.  So,  also,  are  the  cases  in  jDyer,  124.  854.  As  regarded 
personal  property,  there  appears  to  be  some  confusion  in  the 
cases  to  be  found  in  the  books ;  but  there  is  not  a  case  to  be 
met  with,  in  which  the  doctrine  has  been  questioned  ob  to  real 
property.  If  a  devise  be  to  ^.,  and,  if  he  die  without  imuc, 
then  to  B.j  the  Supreme  Court  admit  that  it  is  an  estate  taU ; 
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iN  ERROR,  but  if  the  devise  be  to  A.,  ind,  if  B.  survive  him,  then  to  J5, 

ALBANY     i^  would  be  different.     Bu.   there  is  no  real  difference  in  tlie 

iaauary,  1819.  two  cases.     In  Borlow  V.  Sai.ery  (17  Fcjcy,  479.)  it  was  held, 

^"XkdkiT^^  ^^^^  ^^^  words  "  die  without  issue,"  mean  a  general  failure  of 

V.  issue.     The  case  of  Jactjon  v.   Staats^  (11  Johns  Rep.  tysi .) 

iACKfON.     ^j^3  py^^  ^g  ^Q  ^j^jg  question,  entirely  on  that  of  Fosdick  v. 

Cornell.     Van  JVew,  J.,  gave  no  opinion  on  tliis  question,  and 

Piatt ^  J.,  gave  no  opinion  in  the  cause. 

If  the  devise,  in  this  case,  means  without  issue  living  at  the 
death  of  the  devisee,  then  it  was  a  conditional  fee  at  common 
law,  and  the  devise  over  is  good,  by  way  of  executory  devise ; 
but  if  the  words  mean  an  indefinite  failure  of  issue,  then  the 
devise  over  is  not  good,  the  contingency  being  too  remote ; 
and  Joseph  E.  took  an  estate  tail,  which,  by  tiie  statute,  in 
converted  into  a  fee  simple  absolute. 

[  •  387  ]  *T.  A.  Emmet  and  Burr,  contra.     The  rule  of  construction 

which,  it  is  contended,  has  prevailed  in  England,  gives  to  the 
same  words  a  different  meaning  when  applied  to  a  devise  of 
personal  estate,  and  when  to  tiiat  of  real  estate ;  as  in  the  case 
of  Forth  V.  Chajfman,  where  both  real  and  personal  estate  were 
devised  in  the  same  sentence.  This  rule,  applied  to  real  estate, 
it  has  long  since  been  confessed,  defeats  what  every  person 
feels  and  acknowledges  to  be  the  real  intention  of  tlie  testator ; 
and  it  prevails  in  England  only  because  it  is  too  inveterate  to 
be  corrected,  without  great  inconvenience.  The  rule  has  been 
universally  spoken  of  with  disapprobation.  Chief  Justice  fFtV- 
mot,  {Opinions,  308,  309.  314.  Kciley  v  Fowler.)  says,  that 
such  an  exposition  of  the  words  ^^  produces  this  monstrous  ab- 
surdity :  it  makes  dying  with  issue  and  dying  without  issue  to 
mean  directly  the  same  thing."  "  It  is  a  shameful  abuse  of 
language  to  say,  that  dying  without  issue,  on  this  day,  the  1st 
of  February,  1768,  and  being  dead  without  issue,  upon  the  1st 
of  February,  1900,  mean  one  and  the  same  thing.  It  is  re- 
pealing that  great  law  of  all  language,  the  grammar,  and  con- 
founding present  and  future  time  together.  It  is  the  most 
intolerable  tyranny,  the  grossest  barbarism,  to  say,  they  mark 
one  idea,  when  the  man  who  uses  them,  and  all  who  read  and 
hear  them,  are  convinced  they  mark  another."  "  I  cannot," 
he  adds,  ''help  shedding  a  tear  upon  the  introduction  of  such 
a  solecism  into  the  land.  But  I  will  relate  how  it  happened : 
it  was  owing  to  a  fundamental  mistake  originally,  in  transfer- 
ring a  construction  which  had  been  put  upon  these  words, 
when  applied  to  estates  of  inheritance,  which  might  be  en* 
tailed,  to  leasehold,  and  personal  estates  which  could  not  be 
entailed."  Speaking  of  several  of  the  cases,  he  says,  that 
while  the  judges  ''  admitted  the  rule,  they  have  shut  their  eyes 
upon  the  vulgar  sense  of  the  words  die  without  issue,  and 
swallowed  the  legal  sense,  bitter  as  it  is :  this  was  done  to  avoid 

I  confusion,  and  the  disturbing  personal  property  enjoyed  undei 
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tlic  sanction  of  it ;  but^  at  the  same  time,  they  have  catched  IN  error 
at  any  word  or  expression  which  might  bring  the  case  out  of     ALBANY, 
the  rule."     Though  the  opinion  of  Chief  Justice  fVilmot  was  January,  1819 
expressed  in  regard  to  personal  property,  it  is  equally  applica-  ^"J!^[^^^^^ 
ble  to  a  *devise  of  real  property.     Wherever  there  has  been  v. 

any  slight  diiTerence  of  phraseology,  which  would  justify  a  de-  Jacksoh. 
parture  from  the  rule,  the  judges  have  seized  upon  the  oppor-  [  *  388  J 
tunity  of  deviating  from  it,  in  order  to  arrive  at  the  real 
intention  of  the  testJitor.  Thus  in  Pelh  v.  Brown,  the  words 
"living  William f^  in  Porter  v.  Bradley,  "leaving  no  issue 
behind  him ;"  in  Roe  v.  Jeffrey,  "  should  depart  this  life,  and 
leave  no  issue,"  have  been  deemed  sufficient  to  take  the  case 
out  of  the  rule. 

Amidst  these  discordant  constructions,  and  nice  and  subtle 
distinctions,  to  be  found  in  the  Engliih  books,  our  Court  has 
settled  the  law,  so  far  as  it  is  possible,  to  effectuate  the  in- 
tention of  the  testator.  And  now,  after  these  decisions  have 
acquired  a  legal  stability,  and  have  formed  the  foundation  of 
many  legal  titles,  it  is  sought  to  overturn  them,  and  throw  us 
back  to  a  construction  which,  in  this  state,  must  defeat  every 
intention  of  the  testator,  either  to  protect  the  issue  of  his  de- 
visee, or,  in  case  there  was  no  issue,  to  give  the  estate  to  his 
brother. 

To  do  this,  the  counsel  for  the  plaintiff  in  error  have  resort- 
ed to  the  ancient  doctrine  of  a  conditional  fee  ;  but  if  it  were 
true  that  this  would  have  been  a  conditional  fee,  and  within 
the  statute  de  donis,  yet,  that  statute  being  repealed,  it  remains 
a  conditional  fee,  and  the  condition  notbein^  performed,  the 
fee  is  out  of  Joseph  E.  But  this  would  have  been  a  void  con- 
dition at  common  law,  as  the  benefit  of  it  is  reserved,  not  to 
the  donor  and  his  heirs,  but  to  a  third  person.  (Co.  Litt,  214. 
a.)  It  was  repugnant  to  the  nature  of  the  estate  to  which  it 
was  annexed,  by  restraining  the  alienation  of  a  fee  simple  pre- 
viously given  by  the  fullest  words  of  conveyance.  {Co.  Litt, 
206.  6.  Hob.  170.)  It  would  be  void,  moreover,  as  contrary 
to  the  policy  of  the  law,  by  limiting  a  fee  upon  a  fee.  Such  a 
condition  or  limitation  could  never  have  been  made  valid,  ex- 
cept by  the  indulgence  given  to  the  construction  of  uses  and 
devises ;  in  a  common  law  conveyance,  operating  by  livery  of 
seisin,  it  would  be  utterly  void.  The  principle  that  the  inten- 
tion of  the  grantor  to  uses,  or  of  the  devisor,  was  to  be  effect- 
uated, if  it  could  be  done,  gave  rise  to  estates  tail  by  implica- 
tion, and  to  executory  devises  or  uses;  and  under  *one  or  [*389] 
other  of  these,  those  conditions  or  limitations  were  made  effect- 
ual, which  would  have  been  void  in  a  common  law  conveyance. 
But  that  mode  of  effectuating  them  was  introduced  long  after 
conditional  fees  were  lost  sight  of,  and  might  be  considered  as 
extinct,  or  to  be  regarded  only  as  among  £e  antiquities  of  the 
bw.  They  are  not,  therefore,  spoken  of^  or  considered  as  con- 
ditional fees,  but  either  as  estates  tail  or  executory  devises. 
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iN  ERROR,  The  distinction  attempted  to  be  made  bv  the  counsel  for  tlie 
ALBANY      plaintiff  in  error  is  not  to  be  found ;  for  long  before  these  limi- 

Juiuaiy/ 1819.  tations  Were  upheld,  conditional  fees  had  ceased  to  be  regarded. 
^  ^  '  Those  limitations  by  will,  which  were  considered  as  estates  tail 
by  implication,  rather  than  executory  devises,  were  so  held, 
either  because  it  was  supposed  that  such  a  construction  would  best 
effectuate  the  intention  of  the  testator  to  protect  the  issue  of 
the  devisee  from  an  alienation  by  their  father ;  or  because  execu- 
tory devises  being  unknown  to  the  common  law,  and,  perhaps, 
contrary  to  its  genius,  and  only  resorted  to,  tU  res  magis  va- 
hat  quam  pereaty  it  was  a  principle  to  construe  nothing  as  an 
executory  devise  which  could  be  construed  a  contingent  remain- 
der, where  a  sufficient  estate  to  support  a  remainder  could  be 
intended  to  have  been  created.  Executory  devises  ought,  no 
doubt,  to  have  been  favorites  of  the  courts,  as  they  most  truly 
effectuate  the  intention  of  the  testator. 

But  the  foundation  of  the  English  rules  of  construction  has 
been  entirely  taken  away,  by  the  changes  which  have  been  in- 
troduced into  the  law  of  this  state ;  and  which,  in  regard  to  re- 
cent wills,  at  least,  compel  us  to  adopt  different  rules  of  con- 
struction. Tempora  mutantury  et  nos  mutamur  cum  illisy  is  an 
observation  founded  in  good  sense.  In  Richardson  v.  Noyes, 
(2  Mass,  Rep,  62.)  Sedgwicky  J.,  observes,  "  that  in  construing 
language,  the  custom,  manners,  habits,  or  laws,  relative  to  the 
subject  matter  of  it,  are  to  be  taken  into  consideration." 

Since  the  act  of  1786,  abolishing  entails,  there  can  be  no 
estate  tail ;  and  by  the  act,  repealing  the  English  statutes  from 
1788,  the  statute  de  donis  was  repealed.  There  is,  then,  no 
law  that  could  give  birth  to  an  estate  tail ;  or,  if  (here  could 

\  •  390  ]  be  such  an  estate  created,  it  is,  by  the  operation  ♦of  tlie  statute, 
annihilated  at  the  very  moment  of  its  birth.  In  Roosevelt  v. 
TTiruman,  (1  Johns.  Ch.  Rep.  220.)  the  will  was  made  in  1769. 
It  is  unnecessary  to  discuss  the  question,  as  to  what  estate 
would  be  made  by  using  the  express  words  which  would  for- 
ftierly  have  created  an  estate  tail,  whether  a  conditional  fee,  or 
fee  simple  absolute;  because,  since  the  year  1788,  under  the 
law  of  this  state,  no  estate  tail  could  be  created  hy  impJicalion ; 
for  no  estate  can  be  created  by  implication  which  cannot  by 
law  exist.  When,  therefore,  the  statute  destroyed  estates  tail, 
and  made  them  unlawful,  it  destroyed  that  estate  which  would 
support  the  remainder.  The  alteration  of  the  law,  by  the  stat- 
ute, has,  then,  taken  away  the  only  two  reasons  which  were 
ever  assigned  for  construing  such  devises  as  estates  tail  by  im- 
plication, instead  of  executory  devises.  It  has,  indeed,  cut  up 
estates  tail  by  implication  themselves,  and  lefl  no  way  to  legal- 
ize the  devise  at  all,  but  by  considering  it  an  executory  devise. 
If  it  should  be  attempted  to  preserve  Uie  ancient  rule  of  con- 
struction, and  blend  it  with  the  existing  law,  the  consequence 
would  bo  that  every  part  of  the  testator's  secondary  intention 

ii.  Would  be  defeated ;  not  only  that  intention  to  protect  the  son 

306 


r 


OP  THE  STATE  OF  NEW-YORK.  390 

againf^t  his  &ihcr*s  acts,  which  the  statute  does  not  permit,  but  IN  error. 
also  to  benefit  the  ulterior  devisee,  in  the  event  of  the  first  de-     albany 
visee  dying  without  issue ;  for  the  devise  to  him  is  utterly  de-  January,  18{9. 
feated.     Can,  then,  the  English  rules  of  construction,  founded 
on  reasons  which  our  law  has  destroyed,  be  suffered  to  con- 
tinue ?     Must  we  not  rather,  in  every  case,  have  recourse  to 
executory  devises,  to  support  these  limitations  ?     The  will,  in 
tliis  case,  was  made  ten  years  after  the  repeal  of  the  statute 
de  donis,  and  twelve  years  after  estates  tail  were  abolished; 
yet  we  are  now  called  upon  to  suppose  that  the  testator  intend- 
ed to  create  an  estate  tail,  when  every  presumption  must  be, 
that  he  knew  that  such  an  attempt  would  be  ineffectual,  and 
that  he  did  not  wish  to  violate  the  law.     Every  layman  might 
well  know  that   law,  though   he   might  not   understand  the 
legal  operation  of  words  to  create  an  estate  tail,  by  implication. 

The  construction  which  we  contend  for  has  long  been  es- 
tablished as  to  devises  of  personal  property ;  and  the  *counsel  [  *  391  ] 
on  the  other  side  say,  that  the  decisions  of  the  Supreme  Court 
are  founded  on  a  mistaken  application  of  cases  decided  where 
the  question  was  as  to  personal  property.  Lord  Kent/on,  in 
Porter  v.  Bradley y  said,  "  it  would  be  very  strange,  if  these 
words  had  a  different  meaning,  when  applied  to  real  and  pter- 
flonal  property.  If  such  a  distinction  existed  in  the  law,  it 
certainly  would  not  agree  with  the  rule,  lex  j^bis  landatur  qvan- 
do  ratione  prohatur :  but  it  is  not  founded  m  law."  The  rea- 
sons for  the  difference  of  the  construction  were,  that  there 
could  be  no  estate  tail  of  personal  property ;  neither  by  express 
words,  for  then  it  was  a  fee ;  nor  by  implication,  for  then  it 
was  an  executory  devise.  These  reasons  admit,  thSat  wherever 
property  cannot,  by  law,  be  entailed,  and  whenever  the  devise 
over  would  otherwise  fail,  it  must  be  construed  as  an  execu- 
"tory  devise.  Now,  our  law  has,  in  both  these  respects,  put 
real  and  personal  property  on  the  same  footing ;  and  the-rule 
as  to  personal  property  ought,  therefore,  to  be  applied  to  real 
property,  as  being  the  only  one  applicable  to  the  present  law 
of  the  state  as  to  the  tenure  of  real  estate.  But  if  we  were 
to  choose  between  the  two  rules  of  construction,  we  ought  to 
take  that  which  has  been  adopted  by  the  Supreme  Court ;  for 
the  English  judges,  in  every  case  where  they  could  catch  at  an 
expression  to  take  the  case  out  of  the  rule  of  their  courts, 
have  done  if. 

The  question  here  is,  whether  it  was  the  intenticm  of  the 
testator  to  give  the  estate  to  his  son  Medcefy  if  Joseph  shoutd 
have  no  issue  at  the  time  of  his  death ;  or,  whether  he  meant 
that  Medcef  should  never  take  any  estate  in  the  ptof^tif; 
and  that  Joseph  should  have  the  entire  dominion  ovei^  h,  so  as 
to  prevent  his  own  children^  or  those  of  Medcef ,  fipom  taking 
it  Did  he  contemplate  an  indefinite  faihir^  of  issue,  or  a  fiui- 
meof  issue  at  the  time  of  the  death  of  }\vi  son  ?  JfA  he  look 
forward  to  provide  for  a  fsultue  of  ksae  in  the  iti^h  olr  tioe^ieih 
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/A'  ERROR,  generation?     Did  he  not  rather  mean,  as  every  plain  maii» 

ALBANY     drawing  his  own  will,  and  using  those  words,  would  have  in- 

Januuy,  isk  tended,  in  case  either  of  his  sons  should  "  depart  this  life  with- 

^■^JJ^^^Jl^^  out  lawful  issue,  at  the  time  of  his  death ;  not  without  issue 

V.  three  hundred  years  afterwards.     The  limitation  to  the  survivor 

Jacxioh.     shows,  also,  that  he  contemplated  *the  event  to  take  place  in 

[    392  ]       the  life  lime  of  such  survivor.     {Atkinson  v.  Hutchinson^  3  P. 

Wms.  258.     Pells  v.  Brovm,  Cro.  Jac.  590.     Ide  v.   jrfc,  5 

Mass.  Rep.  500.  502.     Sheffield  v.  Orrery,  3  Atk.  282.) 

Harrison,  in  reply.  Under  the  colonial  government,  before 
the  revolution,  the  laws  of  England,  as  they  stood  in  the  reign 
of  Charles  II.,  except  such  as  were  not  applicable  to  our  situa- 
tion, were  considered  as  the  laws  of  this  country. 

By  the  35th  section  of  the  constitution  of  this  state,  all 
those  parts  of  the  common  and  statute  law,  which  together 
formed  the  law  of  the  colony,  on  the  19th  of  April,  1775^ 
were  to  be  and  continue  the  law  of  the  state,  subject  to  such 
alterations  and  provisions  as  the  legislature,  from  time  to  time, 
should  make  concerning  the  same. 

The  statutes  of  England  relative  to  entails  were,  confessedly^ 
a  part  of  the  law  of  the  colony.  The  same  words,  in  convey- 
ances and  wills,  which  passed  estates  tail  in  England,  created 
them  in  the  colony,  and  they  were  converted  into  fee  simple 
estates,  by  the  same  legal  ceremonies. 

Estates  tail  existed,  by  the  laws  of  the  state,  from  the  adop- 
tion of  the  constitution,  in  1777,  until  they  were  abolished  by 
^  the  act  of  the  12th  of  July,  1782,  (sess.  6.  ch.  2.)  which  was 

repealed  by  the  act  of  the  23d  of  Jrebruary,  1786,  (sess.  9.  ch. 
12.)  which,  however,  enacted  their  abolition;  and  declared 
further,  that  in  all  cases  where  any  person  or  persons  would,  if 
the  said  repealed  act,  and  the  act  of  1786,  had  not  been  passed^ 
become  seised  in  fee  tail,  of  any  lands,  tenements,  or  heredita- 
ments, by  virtue  of  any  devise,  gift,  grant,  or  other  conveyance, 
such  person  or  persons,  instead  of  becoming  seised  thereof  in 
fee  tail,  should  be  deemed  and  adjudged  to  become  seised 
thereof  in  fee  simple  absolute.  (1  GrecrU.  ed.  Laws  N.  Y.  205.) 
The  question,  then,  is,  whether  Joseph  Eden  would,  if  those 
acts  had  not  been  passed,  have  become  seised  in  fee  tail  of  the 
premises  in  question,  by  virtue  of  the  devise  from  his  father; 
or  whether,  independent  of  those  statutes,  the  devise  would 
ffive  him  an  estate  in  fee  simple,  subject  to  executory  devises. 
^  *  393  ]  We  contend  that  he  would  have  been  seised  in  fee  tail ;  "^and, 
consequently,  that  he  became  seised,  by  virtue  of  the  act,  in 
fee  simple  absolute. 

1.  As  to  the  construction  of  the  words  of  the  devise  to  J. 
E.  and  his  heirs,  and,  if  he  died  without  lawful  issue,  then  to 
his  brotner.  The  statute  of  JVestminter,  2.  (13  Edw  I.  ch. 
1.)  recites  certain  forms  of  gifts,  manv  times  made  upon  con- 
dition :  1 .  Where  a  man  giveth  his  land  to  any  man  and  his 
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ivifi),  and  the  heirs  of  their  bodies  begotten,  and,  if  they  die  /iv  error. 
vfithozii  heirs  of  their  bodies,  between  them  begotten,  the  lands     albany 
BO  gi\en  to  revert:  2.  Gifts  in  frank  marriage  y  ^c.  in  all  which  January,  isi!!. 
cases,  by  the  common  law,  after  issue  begotten,  they  could  "^--^^n^-^-^ 
disinherit  the  issue,  which  defeated  the  will  of  the  donor.     The     ^'^f«»«'' 
statute,  then,  enacts  that  the  will  of  the  donor  shall  be  observed,     iACKsoir. 
viz.  that  the  land  shall  revert  to  the  donor ;  1.  Iflhere  never  was 
any  issue ;  2.  If  such  issue  fail ;  3.  If  the  heirs  of  the  body  of 
such  issue  fail.     Here  it  is  obvious,  that  dying  without  heirs  of 
their  bodies,  is  considered  as  extending  to  the  indefinite  failure 
of  issue ;  for  otherwise  the  third  case  of  the  statute,  viz.  the  fail- 
ure of  the  heirs  of  the  body  of  the  issue,  could  never  have  been 
considered  as  coming  within  the  will  or  intention  of  the  donor. 

This  was  a  parliamentary  exposition  of  the  words  "  dying 
without  issue."  If  they  were  confined  in  their  meaning  to 
dying  without  issue  at  the  time  of  the  death  of  the  first  taker, 
there  could  be  no  reverter  upon  the  failure  of  issue.  The 
words,  therefore,  relate  to  an  indefinite  failure  of  issue. 

The  judicial  exposition  of  these  words,  also,  has  uniformly 
been  according  to  the  statute  de  donis.  So  are  the  cases  de- 
cided before  the  statute  of  wills.  (Book  of  Assizes,  35  Edw. 
III.  pi.  14.  A.  D.  1360.  Book  of  Assizes,  37  Edw.  III.  pi. 
15.  A.  D.  1363.  5  Hen.  V.  fol.  6.  pi.  13.)  Since  the  statute 
of  32  Hen,  VIII.  ch.  1.  A.  D.  1540,  we  may  look  to  decisions 
upon  wills.  The  rule  for  expounding  gifts  was  the  mil  of  the 
donor ;  the  rule  for  the  construction  of  wills,  is  the  will  of  the 
testator.  In  both  cases,  the  tvill  or  intention  was  to  be  discov- 
ered from  the  deed  or  the  will,  not  from  extraneous  evidence. 
The  legal  meaning  of  the  words  dying  without  issue,  having 
been  settled  in  the  construction  *of  deeds,  it  would  have  been  [  *  394  ] 
absurd  to  have  expounded  them  differently  when  used  in  wills ; 
the  rule,  that  is,  the  will  of  the  donor  or  testator,  being  the 
same.  The  observation  of  Chief  Justice  fVilmot,  ( fVilmofs 
Opinions,  308.)  therefore,  where  he  laments  that  some  of  the 
greatest  and  ablest  men  have  followed  one  another  in  saying, 
that  tliese  words,  alone,  and  by  themselves,  must  be  construed 
to  mean  *^ being  dead  without  issue  at  any. future  time,"  is 
surprising.  Could  they  have  decided  otherwise  ?  Chief  Jus- 
tice Wilmot  himself  (p.  310.)  admits  that  they  could  not,  be- 
cause it  was  to  comply  with  the  intention  of  the  testator,  that 
this  construction,  as  to  estates  of  inheritance,  was  adopted. 
That  such,  in  fact,  has  been  the  construction  upon  wills,  as  far 
back  as  we  can  trace  the  subject,  will  appear  from  an  exami- 
nation of  the  cases,  and  it  has  uniformly  continued  in  England. 
The  counsel  here  entered  into  a  particular  examination  of  the 
cases.  {Claehe's  Case,  330.  6.  Sonday's  Case,  9  Co.  128 
Brown  v.  Jervas,  Cro.  Jac.  290.  Webb  v.  Hearing,  Cro.  Jac. 
415.)  In  Pells  v.  Brown,  (Cro.  Jac.  590.)  the  judges  did  not 
mean  to  alter  the  law  where  the  clause,  if  he  died  without 
issue,  was  ab.solute  and  indefinite ;  but  they  say,  that  was  not 
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tN  ERROR,  such  a  casCy  but  a  conditional  limitation,  not  to  take  effect  oa 
ALBANY      ^^^  ^^  ^V^  without  issuc  should  be  in  the  life  time  of  tht 

j«iiuio,J8i9.  brother  (mlliam.)  In  Chadock  v.  Cowley,  {Cro.  Jac.  695.) 
the  devise  was  to  the  wife  for  life ;  after  her  decease,  certain 
of  the  lands  to  the  testator's  son  Thonuuy  and  his  heirs  for 
ever,  and  certain  other  of  the  lands  to  his  son  Francis,  and  his 
heirs  for  ever  ;  and  the  testator  added,  *'  Item,  I  will  that  the 
survivor  of  them  shall  be  heir  to  the  other,  if  either  of  them  die 
without  issue ;  and  it  was  held  to  be  a  devise  in  tail.  In  this 
case  the  distinction  made  in  Pells  v.  Broun  was  recognized  : 
but  the  general  words  were  held  to  relate  to  an  indefinite  fail- 
ure of  issue.  This  case  has  never,  in  England,  been  denied  to 
be  law;  on  the  contrary,  it  is  recognized  and  confirmed  in 
Fortescue  v.  Abbott,  {rollexfen^s  Rep,  487.)  and  the  same 
doctrine  has  prevailed  since  that  time.  In  BecVs  Case,  {Sir 
Edw.  Litt,  Rep.  253.  285.  345.)  which  arose  upon  a  deed, 
Richardson,  Ch.  J.,  who  gave  the  judgment  of  the  Court,  says, 

[  *  395  ]  it  is  given  to  the  use  of  the  first  son  who  shall  *have  issue,  and 
his  heirs ;  this  is  in  ^pearance  a  fee  simple,  but  when  the  do- 
nor proceeds,  and  says,  and  for  de&ult  of  issue,  tlie  remainder 
over,  this  should,  upon  all  the  words,  be  a  fee  tail ;  as  if  land 
is  given  to  one  and  his  heirs,  and  it  is  added,  '^  and  if  he  die 
without  heirs  of  his  body,"  this  is  an  estate  tail,  upon  the  whole, 
and  declares  what  heirs  he  intended,  in  the  first  words,  to  wit, 
heirs  of  his  body.  {Holmes  v.  Meynell,  T.  Raym,  452.  Parker 
V.  Thacher,  3  Lev,  70,  71.  Tyte  v.  Willis,  Forrest,  I.  Not- 
tin^ham  v.  Jennings,  1  Salk,  233.) 

The  counsel  proceeded  in  the  examination  of  the  cases  cited 
by  the  opening  counsel,  and  which,  he  contended,  showed  most 
conclusively  that  the  construction  had  been  uniform,  through 
a  succession  of  great  judges  and  eminent  lawyers.  Even  Lord 
Kenyan,  who  hi^  gone  further  than  any  other  judge,  in  giving 
effect  to  executory  devises,  in  Doe  v.  HaUey,  held,  that  the 
words,  "  in  defiiult  of  issue  male  of  ^.  then  to  B,,  &c."  meant 
that  B.  should  not  take  until  all  the  male  issue  of  A,  was 
extinct  In  the  late  case  of  Sir  Samuel  Romilly  v.  James,  (6 
Taunt,  263.)  there  was  a  devise  of  all  the  real  estate  of  the 
testator  to  his  brother,  subject  to  the  several  devises  therein 
after  expressed ;  then  a  devise  to  H,  S,,  the  testator's  brother's 
son,  of  all  his  estate  in  £.,  to  hold  to  him  and  his  heirs  for 
ever;  and  at  the  conclusion  of  the  will,  the  testator  added,  <'  in 
case  my  brother,  and  his  son,  my  nephew,  should  happen  to 
die,  having  no  issue  of  either  of  their  bodies,  then  I  devise  all 
my  real  estate  to  my  nephew,  J.  C,  and  his  heirs:"  this  was 
held  to  be  an  estate  tail  in  H,  S,,  with  remainder  in  tail  to  the 
testator's  brother ;  not  a  defeasible  fee  simple,  with  an  ezeca- 
tory  devise  over. 

The  judgment  of  the  Supreme  Court,  in  the  present  casQ^ 
was  given  without  any  argument,  and  on  the  authority  of  Fos- 
^  dick  V.  Cornell,  whicL  it  is  supposed,  laid  down  the  doctrine, 
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that  the  words  "  dying  without  issue  "  meant  having  no  issue  in  error 
at  the  time  of  the  death  of  the  devisee;  and  which  was  fol-    albany 
lowed  by  a  dictum  of  Spencer,  J.,  in  Jackson  v.  SiaatSy  recog-  Januaiy,  ui^ 
nizing  the  case  of  Fosdick  v.  Cornell     If  the  Supreme  Court  "^AiiDERsoir^ 
intended  to  lay  down  the  doctrine,  in  its  broadest  extent,  and  v. 

these  opinions  go  tne  length  supposed,  they  are  *certainly  in  J^cksoh. 
direct  opposition  to  all  the  English  adjudications,  from  the  [  *  396  ] 
time  of  passing  the  statute  de  donis,  to  the  present  day.  It  is 
a  natural  and  laudable  desire  in  most  men,  to  keep  their  estate 
in  their  own  families  as  long  as  they  can;  though,  if  the 
question  had  been  res  integra,  it  would,  perhaps,  he  of  little 
importance  what  rule  was  to  prevail.  But  after  the  rule  of 
construction  has  been  established  for  centuries,  and  become 
the  law  of  property,  the  Supreme  Court  have  no  power  to  alter 
it.  If  the  rule  was  found  inconvenient,  or  not  adapted  to  this 
state,  the  legislature  alone  had  the  power  to  abolish  it.  Judges 
cannot  alter  the  law  to  suit  their  notions  of  inconvenience  or 
policy.  Such  a  power  would  be  dangerous  in  the  extreme. 
It  would  overturn  the  pillars  of  our  constitution,  and  subvert 
all  law  and  liberty. 

If  lands  are  devised  without  words  of  perpetuity,  the  devisee 
takes  only  a  life  estate ;  yet  such  a  rule,  in  almost  every  case, 
defeats  the  intention  of  the  testator.  It  is  better,  however,  to 
adhere  to  the  general  rule  of  law,  than  to  depart  from  it,  from 
any  supposed  hardship  in  the  particular  case. 

2.  Are  there  any  particular  expressions  or  context  in  this 
will,  that  will  vary  the  construction  for  which  we  contend  ?  It 
is  admitted,  that  there  may  be  clauses  or  circumstances  stated 
in  a  will,  which  will  justify  construing  what  would  otherwise 
have  been  an  estate  tail,  as  a  fee,  subject  to  an  executory 
devise:  These  circumstances,  however,  must  be  such,  that  it 
may  iairly  be  collected  from  them  that  the  testator  used  the 
words  in  a  more  confined  sense.  The  legal  meaning  of  words 
ought  not,  as  observed  by  Sir  William  Grant,  {Barlow  v.  Salter, 
17  Vesey,  479.)  to  be  narrowed  by  expressions  or  circum- 
stances that  do  not  raise  any  feir  inference  of  restrictive  in- 
tention ;  or,  as  Lord  Thurlow  said,  such  construction  is  to  be 
varied  only  by  circumstances  arising  on  fiur  demonstration,  (a) 
But  the  will  in  the  present  ♦case  contains  none  of  those  ex-  [  *  a97  ] 
pressions  or  circumstances  which  have  been  deemed  sufficient 

(a)  In  iyo€f  a  dem.  Smithf  r.  Webber ^  (1  Bant,  and  Aid.  Rep,  713.)  there  was  a 
deviso  to  M.  U.of  real  and  personal  estate,  to  AT  i/.,  her  neirs,  «c.,  for  ever, 
and,  in  case  M.  H.  shoold  hi4>pen  to  die  amd  l€Q9€  mo  child  er  dkildren,  ikm  to 
J,  B.  and  her  heirs  for  ever,  paying  the  sum  of  1,000  pounds,  lawful  numeg,  unto 
Ae  grantor  or  executors  of  M.  H.,  or  to  such  person  as  she,  by  her  last  wia,  shall 
dirtet.  The  Court  of  K.  B.  (June,  1818)  held,  that  the  words,  child  or  children, 
moot  be  construed  to  mean  issoe.  That  the  payment  of  the  IfiOO  pounds  bjr 
J.  B.  was  a  circumstance  sufficient  to  show  that  the  event  contemplated  by  the 
testatrix  was  a  proximate,  not  a  remote,  event,  namely,  a  failure  of  issue  at 
JIf.  H.*s  death,  and  not  an  indefinite  failure  of  issue ;  and,  therefore,  that  the  de- 
vise to  M.  if.  was  not  an  estate  tail,  but  in  fee,  with  a  good  executory  devist 
over  to  J,  B.,  in  case  the  first  devisee  left  no  issue  living  at  her  death. 

311 


397 


CASES  IN  THE  COURT  OF  ERRORS 


ALUANY. 
Jttiiuary,  1819. 

AsnKRion 

V. 


IS  ERROR,  to  take  the  case  out  of  the  rule.  There  are  no  words  fixing  & 
period  to  which  the  failure  of  issue  is  limited  ;  no  words  addetk 
to  restrain  the  construction ;  no  estates  over  limited  only  foi 
life.  Can  it  be,  that  the  word  survivor^  used  in  speaking  of  the 
son,  to  take  after  the  death  of  his  brother  without  issue,  is  to  have 
that  effect  ?  But  such  was  the  language  in  Chadock  v.  Cowltyy 
in  Webb  V.  HerriTig,  and  Hope  v.  Taylor,  Though,  in  some 
cases  of  a  devise  of  personal  property,  the  word  survivor  has 
been  thought  to  give  a  restrictive  construction,  it  has  never 
been  held  to  have  that  effect  in  case  of  a  devise  of  an  estate 
of  inheritance.  And  in  Barlow  v.  Salter,  Sir  William  Grant 
held,  that  the  word  survivors  meant  others ;  and  that  it  could 
have  no  influence  in  varying  the  construction  of  the  other  words. 
The  habendum  clause,  if  it  has  any  meaning  at  all,  can  only  be 
satisfied  by  giving  to  the  sons  estates  in  fee  simple  absolute. 
There  are,  then,  no  such  expressions,  or  circumstances,  on 
which  the  Supreme  Court,  in  Fosdick  v.  Cornell,  relied,  to 
take  this  case  out  of  the  operation  of  the  established  rule  of 
construction. 


The  Chancellor.  This  case  turns  upon  the  construction 
of  the  will  o{  Medcef  EJen,  the  elder. 

The  will  was  made  in  1798,  and  the  testator  devised  the 
premises  in  dispute  to  his  son  Joseph,  and  to  his  heirs  and 
assigns  for  ever.  He  gave  other  lands,  in  like  manner,  to  his 
son  M:dcef,  and  then,  in  a  subsequent  part  of  the  will,  directs, 
I  ^ '>98  ]  that  "  if  either  of  his  said  sons  should  depart  this  life  *without 
lawful  issue,  his  share  or  part  shall  ao  to  the  survivor ;  and  in 
case  of  both  their  deaths,  without  mwful  issue,  then  he  gave 
all  the  property  over  to  his  brother  and  sister,  and  their  heirs." 

After  the  testator's  death,  his  son  Joseph  entered,  upon  the 
lands  devised  to  him,  and  having  contracted  debts,  the  prim- 
ises  were  sold  on  execution,  in  IBO'i,  and  are  now  held  by  the 

[)laintiff  in  error  under  that  sale.  In  1813,  Jo^tph  died  without 
awful  issue,  and  his  surviving  brother,  Mcdctf,  claims  under 
that  proviso  in  the  will,  in  opposition  to  the  title  of  the  plain- 
tiff under  the  judgment  and  execution. 

This  may  well  be  considered  a  grave  and  important  que>-*on, 
demanding  the  utmost  care  and  attention  on  the  part  of  this 
Court ;  for  it  was  said  upon  the  argument  that  property  to  the 
value  of  half  a  million  of  dollars  depended  upon  the  dc(*'sicn 
to  be  made  in  this  case.  For  my  part,  I  have  not  been  insen- 
sible to  this  great  responsibility,  and  to  the  duty  which  it  im- 
posed. I  have  studied  the  case  as  far  as  I  was  able,  and  with 
a  most  anxious  desire  to  discover,  if  possible,  that  rule  of  con- 
struction which  18  applicable  to  this  case,  and  which  fonns  a 
part  of  the  established  law  of  the  land. 

Without  the  will,  the  defendant  in  error,  Mcdcef  Eden,  tooi, 
all  the  property  that  his  brother  Joseph  died  possessed  of 
as  his  heir  at  law.  But  Medcef*s  title,  as  heir,  would  not 
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reach  the  property  in  question,  because  Joseph  had  in  his  life-  IN  error 
lime  charged  it  with  his  debts,  and  suficred  it  to  be  sold  on  ALBANvr 
execution  by  a  judgment  creditor.  It  is  necessary,  therefore,  January,  ibi9 
for  the  defendant,  medcefy  to  claim  under  the  will,  and  this  he 
can  do  only  by  establishing  that  the  proviso  in  the  will,  thai  if 
either  of  my  sons  should  depart  this  life  without  lawful  issue ,  his 
share  shall  go  to  the  survtvor,  was  a  good  limitation  over  to 
him,  by  way  of  executory  devise.  If  he  can  succeed  in  that 
construction,  then  it  follows,  that  Joseph  Eien  had  only  the 
use  of  the  estate  during  his  Ufe,  and  could  not  sell  it,  nor 
charge  it  with  his  debts,  and  Medcef  would  take  the  property, 
after  his  brother's  death,  in  spite  of  the  creditors.  These 
executory  devises,  or  limitations  of  estates  by  will,  havo  some  of 
the  inconveniences  of  estates  tail,  as  they  lock  the  property  up 
during  the  period  *that  the  contingency  may  happen,  without  [  *  399  ] 
any  power  of  alienation.  Thus,  if  the  land  in  question  was 
intended  by  the  will  to  go  at  all  events  to  Mtdccf  if  at  the 
time  of  Joseph's  death  he  had  no  issue  then  living,  the  land 
was  locked  up  during  Joseph's  life,  should  he  have  Uved  an 
hundred  years,  as  much  as  if  it  had  been  entailed  estate.  He 
could  neither  sell  it,  nor  mortgage  it,  nor  contract  debts  upon 
the  credit  of  it,  beyond  his  life  interest,  and  the  hnd  would 
remain  unalienable  until  after  his  death.  This  operation  of 
executory  devises,  or,  in  other  words,  of  contingent  estates 
created  by  will,  tended  to  fetter  real  estates  by  a  species  of 
perpetuity,  and  prevent  them  from  circulating  from  owner  to 
owner,  as  the  ends  of  commerce,  or  the  exigencies  and  wants 
of  families,  might  require.  The  courts  of  justice  have,  there- 
fore, wisely  and  steadily  determined  that  they  would  not 
permit  these  executory  devises  to  tie  up  property  beyond  a 
moderate  and  reasonable  period.  They  have  determined  that 
the  contingency  of  an  executory  devise  must  happen  within  a 
life,  or  lives  in  being,  and  twenty-one  years  afterwards.  This 
is  the  utmost  length  to.  which  property  can  be  so  tied  up  by 
an  executory  devise ;  and  if  it  attempts  to  go  beyond  that  limit, 
it  is  void.  This  was  the  rule  settled  by  Lord  N.tting^ham  in 
the  Duke  of  Norfolk's  ctise,  (3  Ch.  Cas,  1.)  in  1682,  and  the 
decision  in  that  case  has  been  acquiesced  in  uniformly  since. 

This  rule  is  the  cause  of  the  struggle  so  often  seen  in  the 
books,  and  witnessed  in  this  very  case,  about  the  meaning  of 
the  words  dyins^  without  issue,  and  whether  they  mean  a  dying 
without  issue  living  at  the  very  time  of  the  death  of  the  first 
taker,  or  whether  they  mean  a  general  or  indefinite  failure 
of  issue.  I  was  surprised  to  hear  it  said,  at  the  argument  of 
this  cause,  that  it  was  not  easy  to  understand  what  was  meant 
by  an  indefinite  failure  of  issue.  There  is  scarcely  a  case  on 
the  subject  withip  the  last  two  hundred  years,  but  what  men- 
tions or  alludes  to  this  expression,  and  this  extent  of  failure  of 
issue.  A  definite  failure  of  issue  is  when  a  precise  time  is 
fixed  by  the  will  for  the  failure  of  the  issue.     The  time  is  then 
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IN  ERROR,  defined  or  definite.  As,  for  instance,  if  the  will  in  this  case 
had  declared  that  the  property  should  pass  over  to  Medcef^  if 
Joseph  had  no  issue  *by  the  first  day  of  January^  ISIO ;  or  if, 
instead  of  saving,  in  the  words  of  the  will,  and  if  he  depart  thU 
lift  withcvi  lawful  issue,  it  had  said,  and  if  my  son  Joseph  shall 
die  without  having  any  issue  living  at  the  time  of  hts  dcath^ 
there  could  then  have  been  no  question  but  that  here  was 
intended  a  definite  failure  of  issue.  Now,  a  general  or  indefi- 
nite fiiilure  of  issue  is  a  proposition  the  very  converse  oS  the 
other,  and  means  a  failure  of  issue  whenever  it  shall  happen, 
sooner  or  later,  without  any  fixed,  certain,  definite  period 
within  which  it  must  happen.  It  means,  when  the  issue  or 
the  descendants  of  the  son  shall  become  extinct,  without  ref- 
erence to  any  particular  time  or  any  particular  event  An 
executory  devise  upon  such  an  indefinite  &ilure  of  issue  is  void, 
because  the  period  when  the  contingency  on  which  the  re- 
mainder over  depends  must  happen,  is  too  remote  or  uncer- 
tain. Such  an  executory  devise  might  tie  up  property  for 
generations,  and  lead  to  a  perpetuity,  or  property  perpetually 
unalienable. 

If  the  words  of  the  will  would,  as  the  law  stood  before  our 
statute  abolishing  entails,  have  created  an  estate  tail,  then  the 
defendant,  Mcdcef,  has  no  title  under  the  will ;  for  an  estate 
tail  necessarily  implies  issue  in  an  indefinite  succession,  and 
the  statute  having  turned  estates  tail  into  estates  in  fee  simple 
absolute,  the  limitation  over  on  failure  of  issue  was  void,  as  a 
contingent  remainder.  The  defendant,  Mcdcvf  must  fiaiil,  then, 
if  the  plaintiff  can  establish  that  Joseph  Eden  would  have  taken 
an  estate  tail  before  1786,  or  if  he  can  establish,  that  these 
words,  depart  this  life  without  lawful  issue,  do,  by  a  settled, 
established,  legal  construction,  mean  a  general  or  indefinite 
failure  of  issue. 

It  has  been  repeated  in  the  books,  from  case  to  case,  that 
testators  generally  mean  by  the  words  dying  without  issue,  or 
departing  this  life  without  lawful  issue,  or  other  words  of 
similar  import,  a  failure  of  issue  at  the  time  of  the  death  of  the 
devisee,  and  that  they  do  not  mean  a  general  or  indefinite 
failure  of  issue.  This  is  said  to  be  the  meaning  of  the  words 
in  common  parlance,  or  usage.  I  am  rather  incUned  to  think, 
however,  that  this  notion  of  what  the  testator  intended,  has 
been  borrowed  by  one  judge  from  another,  without  much 
reflection  or  examination  as  to  its  truth.  I  doubt  *the  truth  of 
the  fact.  I  believe  that  when  the  courts  gave  to  those  words 
the  construction  of  an  indefinite  iailure  of  issue,  they  did  not 
depart  from  the  sense  of  the  will.  It  may  be,  that  in  many 
cases  the  construction  was  not  what  the  testator  meant,  but  it 
may  equally  be,  that  in  many  other  cases  the  courts  would 
have  counteracted  his  intention,  if  ihey  had  adopted  apy  other 
construction.  The  intention  generally  is  to  give  the  property 
over  to  third  persons  only  in  the  event  of  the  son  noi  leaving 
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any  family  who  may  want  to  enjoy  it.    The  testator  can  have  in  erkoh. 

DO  motive  to  fix  the  precise  period  of  his  son's  death,  as  the     albany  " 

era  at  which  the  limitation  is  to  be  determined.     He  can  have  January,  isip 

oo  pressing  inducement  to  fix  any  definite  period.     He  means 

to  give  the  property  to  his  son^  and  to  his  posterity,  if  he  has 

any ;  but  if  he  has  none,  or  if  his  posterity  becomes  extinct,  he 

means  then^  that  the  property  sh^ll  go  over  to  the  next  devisee, 

who  is  not  so  close  to  him  as  the  son,  and  his  posterity,  but 

who,  however,  stands  next  in  his  affections.    This  is  the  popular 

and  the  rational  meaning,  for  it  is  founded  on  the  dictates  of  th^ 

heart.     I  incline  to  think,  that  in  nineteen  cases  out  of  twenty, 

the  testator  really  means  a  general  or  indefinite  failure  of  issue. 

Suppose,  in  this  present  case,  the  two  sons,  Joseph  and  Med- 
cef,  had  died,  leaving  lawful  issue,  and  that  issue  h^d  died 
within  a  few  days  after  their  respective  deaths ;  on  the  defend- 
ant's consii-uction,  the  brother  and  sister  of  the  testator  could 
not  take  under  the  will.  The  event,  on  that  supposition,  did 
not  happen  on  which  the  devise  over  was  to  take  effect,  for  the 
sons  did  not  die  without  lawful  issue,  but  they  died  leaving 
lawful  issue,  and  so  the  contingency  on  which  the  limitation 
over  depended,  fiiiled.  Could  this  possibly  have  been  the 
meaning  of  Medcef  Elen,  when  he  made  his  will  ?  Did  he 
mean,  that  rf  his  sons  lefl  issue,  and  that  issue  should  survive 
them  only  one  day,  or  one  week,  or  one  month,  or  one  year, 
that  then  tlie  devise  over  to  his  brother  and  sister  should  be 
void  ?  The  sister,  in  that  case,  would  have  been  cut  ofi*  en- 
tirely ;  for  our  statute  of  descents  would  not  have  reached  the 
case,  and  the  next  heir  of  such  issue,  according  to  the  common 
law,  which  would  have  governed  the  case,  would  have  been  the 
brother  "^of  the  testator,  and  he  would  have  succeeded  to  all  the  [  *  402  J 
property,  to  the  entire  exclusion  of  the  sister  of  the  testator.  It 
is  certain  that  this  could  not  have  been  the  testator's  intention ; 
and  that  he  did  not  mean  to  confine  the  devise  over  to  the 
event  of  issue  of  his  soqs  not  living  at  the  precise  moment  of 
their  death.  This  would  have  been  to  cut  off  his  sister's  hope^ 
and  bounty,  even  if  that  issue,  then  living,  should  die  the  day 
after.  And  if  he  did  not  mean  such  a  result,  it  follows,  of 
course,  that  the  will  had  reference  to  a  general  or  indefinite 
failure  of  issue. 

The  words  dyin^  without  issue  have  a  twofold  meaning,  said 
Lord  Chancellor  Cowper^  in  Targett  v.  Granty  {Gilberfs  Eq. 
Rep.  149.)  The  one  signifies  a  dying  without  issue  at  the  timo 
of  one's  death,  and  the  other  a  dying  without  issue  whenever 
such  issue  fails.  The  latter  construction,  he  says,  is  applied  to 
devises  of  land,  so  as  to  include  all  the  succeeding  issue ;  but 
in  the  case  of  a  devise  of  a  lease  for  years  which  cannot  possibly 
descend  to  issue,  there  is  no  need  of  that  construction,  and  the 
other  prevaik.  In  the  cas'^  of  Jeffery  v.  Sprigge,  (1  Goa?'# 
Cases,  62.)  where  the  construction  of  an  indefinite  failure  of 
issue  was  applied  to  a  devise  over  on  dying  without  lawful 
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iN  jiRROR,  issue,  Lord  Thurlow^s  words  are,  "  nor  do  I  know  that  this 
construction  disappoints  the  testator's  intention.  I  rather  think 
he  meant  the  remainder  persons  to  take  whenever  there  shoukl 
be  a  fiiilure  of  issue  of  the  first  taker." 

There  is  great  weight  in  the  remark  so  fi^equently  met  with 
in  the  books,  that  in  construing  a  devise,  if  it  be  made  by  words 
which  have  long  received  a  particular  technical  construction, 
and  thus  become  a  rule  of  property,  that  construction  ought  to 
be  observed,  or  we  may  unsctUe  the  titles  to  estates  long  held 
under  such  a  rule.  Such  rules  become  landm«:rks,  and  ought 
to  be  preserved,  like  ancient  monuments  or  immemorial  boun- 
daries to  land.  There  would  be  no  safety  in  the  transfer  of 
property  without  an  adherence  to  these  rules.  It  is  by  the 
notoriety  and  stability  of  such  rules  that  professional  men  can 
give  safe  advice  to  those  who  consult  them,  and  people  in 
general  can  venture  with  confidence  to  buy,  and  to  trust,  and 
to  deal  with  each  other. 

*There  is  another  obvious  maxim  on  this  subject,  and  that  is, 
that  whether  these  executory  devises  be,  or  be  not,  too  remote, 
depends  upon  the  construction  which  the  instrument  ought  to 
receive  when  it  was  marde,  and  it  is  immaterial  how  the  fiict  ac- 
tually turns  out.  The  possibility,  at  the  creation  of  such 
executory  limitations,  that  the  event  upon  which  their  exist- 
ence depends  may  exceed  the  prescribed  limits,  vitiates  them 
from  the  very  beginning.  If  the  words  do  not  confine  the  will,  at 
its  commencement,  and  by  clear,  distinct  demonstration,  to  a 
failure  of  issue  within  the  restricted  time,  the  executory  de- 
vise is  absolutely  void.  Nothing  which  happens  afterwards 
can  vary  the  construction. 

Having  given  these  preliminary  explanations,  in  order  to  be 
better  understood  in  so  dry  and  technical  a  discussion,  I  now 
proceed  to  consider  whether  Joseph  Eden  would  not  have 
taken  an  estate  tail  under  this  will,  according  to  the  law  as  it 
was  known  and  understood  when  our  act  was  passed  abolishing 
entails,  and  whether  the  words  of  the  will  do  not,  by  a  settled 
construction,  import  an  indefinite  failure  of  issue. 

The  act  of  the  23d  of  February ^  1786,  abolishing  entails,  de- 
clared, "  that  in  all  cases  where  any  person  would,  if  the  act 
had  not  been  passed,  at  any  time  thereafter,  become  seised  in 
fee  tail  of  any  lands  by  virtue  of  any  devise  before  made,  or 
thereafter  to  be  made,  such  person,  instead  of  becoming  seised 
thereof  in  fee  tail,  shall  be  deemed  and  adjudged  to  become 
seised  thereof  in  fee  simple  absolute."  If,  then,  Joseph  Eden 
would  have  taken  an  estate  tail  under  the  will,  provided  the 
act  of  1786  had  not  been  passed,  he  must  now  be  adjudged  to 
take  an  estate  in  fee  simple  absolute.  The  statute  is  impera- 
tive, and  renders  it  the  duty  of  the  Court  so  to  adjudge  in 
every  such  case.  This  leads  us  to  the  inquiry  as  to  what 
estate  Joseph  Eden  would  have  taken  under  the  wiU,  as  the 
law  stood  when  the  act  of  1786  was  passed.  The  statute 
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puts  that  question  upon  the  Court,  and  we  must  answer  it.  /iV  error 
We  are  bound  to  adjudge  that  Joseph  Eden  took  a  fee  simple     albany, 
absolute,  provided  he  would  have  taken  an  estate  tail,  had  not  January,  jsfo 
estates  tail  been  abolished. 

The  act  of  1786  was  drawn  witli  great  skill  and  care,  and 
it  IS  one  of  the  best  digested  laws  in  our  statute  book.  In  the 
three  subsequent  revisions  of  our  laws,  it  was  left  untouched, 
*iand  I  hope  it  will  long  continue  undisturbed,  as  a  monument  [  *  404  ] 
of  the  wisdom  and  discretion  of  the  civilians  and  patriots  who 
ihen  swayed  our  pubUc  councils.  The  statute  evidently  shows 
a  solicitude  in  the  legislature  to  preserve  the  landmarks  of  real 
property  as  they  had  become  settled  by  time  and  a  course  of 
judicial  decisions.  To  know  whether  a  person  was  to  take  an 
estate  in  fee  simple  under  a  deed  or  will,  we  are  only  to  in 
quire  whether  he  would  have  taken  an  estate  tail  without  the 
act,  and,  if  that  be  once  ascertained,  then  we  are  to  adjudge 
accordingly. 

In  obedience  to  this  statute,  I  now  proceed  to  examine, 
whether  Joseph  Eden  would  not,  as  the  law  stood  before  1786, 
have  taken  an  estate  tail. 

By  the  ancient  common  law,  if  a  grant  of  land  was  made  to 
a  man  and  the  heirs  of  his  hody^  the  descent  of  the  estate  was 
confined  to  the  heirs  so  described,  and  could  not  go  to  the  collat- 
eral heirs.  So,  if  the  grant  had  been  made  to  him  and  the 
heirs  male  of  his  body,  it  excluded  not  only  all  the  collateral 
heirs,  but  the  females  in  the  I'meal  line.  Nor  could  the  grantee 
alienate,  so  as  to  defeat  the  succession.  But  to  give  fiicility 
to  alienations,  the  courts,  at  length,  held,  that  estates  of 
such  limited  succession  were  conditional  fecs^  and  that 
as  soon  as  the  grantee  had  issue,  the  condition  was  fulfilled, 
and  the  grantee  might  sell  his  land,  or  forfeit  it,  or  charge  it 
with  incumbrances. 

So  stood  the  law  in  the  year  1285,  when  the  statute  of  en- 
tailments, commonly  called  the  statute  de  donisy  was  passed,  in 
the  13th  year  of  King  Edward  I.,  and  this  is  the  statute  which 
was  in  force. here,  until  our  legislature  passed  the  act  abolish- 
ing entails. 

The  recital  to  that  statute  stated  as  a  reason  for  passing  it, 
that,  ^'  where  one  giveth  land  to  another,  and  the  heirs  of  his 
hody^  it  seemed  very  hard  to  the  grantors,  and  their  heirs,  that 
their  will  expressed  in  the  grant  should  not  be  observed.  In- 
stead of  which,  after  issue  born,  the  grantee  had  power  to 
aliene  his  land  contrary  to  the  mind  of  the  giver,  and  contrary 
to  the  form  of  the  gift.''  The  statute  then  ordained,  '^  that 
the  will  of  the  giver,  according  to  the  form  in  the  deed  of  gift 
manifestly  expressed,  should  be  observed,  so  that  those  to 
whom  the  land  was  given  under  such  condition  *shall  have  no  [  •  405  ] 
power  to  aliene  the  land  so  given,  but  it  shall  remain  unto  the 
issue  of  them  to  whom  it  was  g^ven  after  their  death,  or  shall 
revert  to  the  donor,  or  his  heirs,  if  issue  fail** 
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iS  ERROR.  Under  this  statute,  a  series  of  judicial  dectsions  were  made, 
arising  open  deeds  and  wills,  establishing  when,  and  by  what 
words,  an  estate  tail  was  created  within  the  meaning  and  ope- 
ration of  that  statute.  These  decisions,  as  we  may  weH  sup- 
pose, mne  very  numerous,  and  occupy  a  space  of  500  years,  in 
the  busy  aliairs  of  ntankind,  between  the  passing  of  that  statute 
and  the  act  of  our  legislature  abolishing  entaih. 

I  shall  notice  only  a  few  of  the  most  important  cases,  but 
suiiicieiit,  as  I  apprehend,  to  show  the  uniform  oonstrtK^tioB  of 
certain  words  creating  an  estate  tail,  and  the  steady  hand  with 
which  the  courts  uphold  the  construction,  in  order  to  render 
the  rules  of  property  known  and  certain. 

It  was  the  command  of  the  statute,  that  probably  led  the 
courts  to  give  a  uniform  construction  to  the  words  in  a  deed, 
or  will,  dying  tciihout  issue ;  for  the  statute  said,  that  the  land 
should  remain  unto  ike  issue  of  the  grantee,  until  sueh  issue 
fail. 

In  a  case  in  the  book  o{  Assize y  (35  Ed.  III.  frf.  14.)  lands 
were  given  by  deed  to  B.,  and  his  heirs,  forever,  provided  B. 
had  issue  of  his  body  begotten,  and  if  he  died  uithaui  heir  of 
his  body,  the  land  was  to  revert  to  the  donor,  and  his  heirs. 
B.  died  without  issue,  and  the  question  was,  whether  B.  took 
an  estate  tail,  or  a  fee  simple ;  the  suit  was  between  the  collat- 
eral heir  of  B.  and  the  heir  of  the  donor,  and  the  K.  B.  ad- 
judged that  B.  took  an  estate  tail. 

This  is  the  earliest  case  we  meet  with  under  the  slatute  de 
donisy  and  there  is  considerable  analogy  between  that  case 
and  the  present  one,  though  that  case  arose  under  a  deed,  toi^ 
before  the  statute  of  wills.  In  that  case,  B.  bad  had  a  deed  to 
him,  and  his  heirs,  forever,  as  in  the  present  ca^e  tbe  devise  is 
to  Joseph  Eden,  arid  his  heirs,  forever ;  but  in  that  case,  it  was 
provided,  that  if  B.  died  without  heirs,  or  issue  of  his  body^ 
the  land  was  to  revert,  and  this  was  held  to  cut  down  the  fee 
simple  to  a  fee  tail.  So,  in  the  present  case,  -it  was  provided, 
that  if  Joseph  should  depart  this  life  ^idthout  lauful  issue,  his 
shiu«  was  to  go  to  the  survivor.  To  die  without  isMe  of  hfs 
body,  and  to  depart  this  life  without  lawful  issue,  appear  to 
me  to  be  quite  synonymous,  and  to  demand  the  same  con- 
struction. If  B.  took  an  estate  tail  under  that  deed,  I  sfaouM 
think  that  Joseph  Eden  took  an  estate  tail  undef  this  will, 
unless  the  rules  of  construction  have  been  since  altereid^  or  tbe 
same  rules  do  not  apply  to  deeds  and  witts; 

I  proceed,  then,  to  show  what  has  been  the  construction  of 
such  language  in  wiRs,  since  the  passing  of  (he  statute  of  wiHa; 
and  several  eases  of  this  kind  arose  in  tfie  time  tXJmmes  i. 

In  Sonday^s  case,  (9  Co.  127.^  it  was  resolved,  fhtH  if  a  nnsn 
devise  lands  to  his  son  T.,  but  tfhe  AaD€  no  issue  Unaie^  bis  son 
JR.  shall  have  it,  this  was  tbe  some  as  if  he  had  said,  if  T.  die 
without  fhnle  issue,  which  words  are  sufficient  to  create  an 
estate  tail.  So,  again,  in  the  case  of  IRng  v.  Butkbedly  (€!p#. 
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Jac.  448.)  a  devise  of  lands  was  to  the  wife,  for  life,  remainder  IN  error, 
to  his  three  daughters,  equally  to  be  divided,  and  if  any  of     Albany, 
them  die  before  the  others,  then  the  others  to  be  her  heirs,  and  January,  1819. 
if  they  all  die  without  issue,  remainder  over.    It  was  held,  that 
the  daughters  took  vested  estates  tail. 

Here,  then,  were  two  cases,  in  the  time  oi  James  I.,  arising 
under  a  will,  in  which  it  was  held,  that  a  devise  to  a  person, 
and,  if  be  die  without  male  issv^,  or  die  without  issue,  then  re- 
mainder over  to  another,  this  gave  him  an  estate  tail.  This  is 
the  same  rule  of  construction  applied  to  wills  which  was 
originatly  applied  to  a  deed,  and  the  cases  are  entirely  applica- 
ble to  the  one  before  us,  for  to  depart  this  life  without  lawful 
issue,  is  the  same  precisely,  as  to  die  without  issue.  There  is 
no  possible  difference  in  the  meaning. 

The  next  case,  in  point  of  time,  is  that  of  Pells  v.  Brown, 
;^Cro.  Jac.  590.)  which  arose  only  two  years  after  the  case 
already  cited,  and  before  the  same  judges.  This  case  has  been 
greatly  relied  upon  in  support  of  the  judgment  of  the  Supreme 
Court,  and  it  has  been  cited  to  prove,  that  Joseph  Eden  took 
by  the  will,  not  an  estate  tail,  but  an  estate  in  fee,  on  which 
the  limitation  over  is  good,  by  way  of  executory  devise. 

♦The  testator,  in  that  case,  devised  his  land  to  his  son  T.,  [  *  407  ] 
and  his  heirs  forever,  paying  to  his  brother  R.  20  pounds,  when 
of  age,  and  if  T.  died  without  issue  living,  W,  his  brother,  then 
the  devise  was  to  W.  and  hie  heirs  and  assigns,  he  paying  the 
20  pounds  to  K  The  K.  B.  held,  that  T.  took  an  estate  in 
fee,  and  not  an  estate  tail,  and  they  relied  on  the  fact,  that  he 
was  directed  to  pay  the  legacy  to  it.,  which  implied  a  fee,  and 
because  the  clause,  if  he  died  without  issue,  was  not  absolute, 
and  indefinite,  for  the  will  added,  if  he  died  without  issue 
Uving  W,  "  He  might  survive  W.,  or  have  issue  alive  at  the 
time  of  \m  death,  living  W.,  in  which  cases  W.  should  never 
have  it,  but  he  was  only  to  have  it,  if  T.  died,  without  issue, 

Uving  wr 

This  case  of  Pells  fy  Brown  was  decided  upon  the  strong 
and  peculiar  expressions  in  the  will,  showing  that  the  testator 
clearly  and  decidedly  referred  to  his  son's  death  as  the  period 
which  was  to  determine  the  contingency  of  the  executory  de- 
vise. The  Court  say,  that  the  words,  and  if  he  died  without 
issue,  were  not  indefinite,  because  they  were  qualified  with  a 
contingency  in  that  case,  viz.  if  he  died  without  issue  living 
Wmiam,  The  case,  therefore,  has  never  been  deemed  to  have 
any  authority  beyond  such  a  special  case.  We  have  seen  that 
the  same  Court,  only  two  years  before,  decided,  that  the  words 
dying  without  issue,  made  an  estate  tail,  and  we  find  also,  that 
the  same  Court,  wi^  a  part  of  the  same  Judges,  only  five  years 
afterwards,  m  ChadocJc  v.  Cowly,  (^Cro.  Jac,  695.)  made  a  mm- 
Sar  decision.  In  that  case,  there  was  a  devise  of  lands  to  A. 
and  B.  severally  in  fee,  and  that  the  survivor  should  be  heir  to 
the  other,  if  eithtr  of  them  died  witkoui  issue,  and  the  Court 
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iif  ERROR,  held,  that  A  and  B,  took  estates  tail  with  cross  remainders 
over  in  fee.  This  last  case  is  like  the  present  in  almost  every 
particular.  In  both  cases,  there  were  devises  to  the  two  sons 
severally  in  fee,  and  in  both  cases,  the  survivor  was  to  take,  if 
the  other  died  without  issue.  In  the  case  in  Croke^  the  surviv- 
ing brother  was  to  take,  if  the  other  died  without  issue.  In 
the  present  case,  the  surviving  brother  was  to  take,  if  the  other 
departed  this  life  toithout  laxcful  issue.  Here,  then,  are  two 
cases,  in  two  distant  ages,  so  perfectly  alike,  that  the  wit  of 
man  cannot  create  a  distinction  ;  *it  would  seem,  then,  to  bo 
inevitable,  that  the  one  case  must  be  an  authority  for  the  con* 
struction  of  the  other.  The  Court  in  that  case  observed,  that 
if  the  devise  had  been,  that  if  he  had  died  without  issue  in  the 
life  of  the  other,  or  before  such  an  age,  that  then,  peradventure, 
there  might  have  been  a  contingent  estate,  but  when  the  words 
were,  that  the  survivor  should  be  heir  to  the  other,  if  he  died 
without  issue,  the  interest  was  an  absolute  vested  estate  tail. 

It  is  worthy  of  notice,  that  the  Court  here  speak  of  the  in- 
tention of  the  testator  to  create  an  estate  tail,  with  an  indefinite 
failure  of  issue  ;  and  this  case  shows,  that  the  preceding  case 
of  Pells  and  Brown  had  not  altered  the  general  tenor  of  the  rule 
of  construction  on  this  point.  Here  I  cannot  but  notice,  that 
it  has  been  very  much  the  fashion,  in  some  late  cases,  to  eulo- 
gize this  case  of  Pells  and  Brown ;  and  I  apprehend  the  enco- 
mium has  been  entirely  borrowed  from  what  Lord  Kenyon  said 
in  Potter  v.  Bradley,  (3  Term  Bep.  146.)  where  he  extols  the 
case  (and,  as  I  think,  very  unnecessarily  and  very  extravagantly) 
as  the  magna  charta  of  this  branch  of  the  law.  Nay,  he  says 
that  doctrine  has  never  since  been  doubted.  We  find,  how 
ever,  in  Jay  v.  Jay,  (Styles,  274.)  in  the  year  1651,  it  is  as 
serted,  that  there  was  so  much  apparent  inconvenience  in  that 
case,  that  the  Court  was,  afterwards,  divided,  and  that  it  had 
ever  since  been  disputable ;  and  it  was  said  by  Mr.  Latch,  that 
it  was  adjudged  upon  solemn  argument,  at  the  bar  and  on  the 
oencn,  contrary  to  the  judgment  in  Pells  and  Brown^s  case. 
So,  afterwards,  in  PlunJcet  v.  Homes,  (1  Sid,  47.)  it  was  ob- 
served by  the  Court  of  K.  B.,  that  although  the  case  of  Pells 
V.  Brown  was  not  by  them  denied,  yet  that  the  case  had  never 
been  well  approved,  and  that  it  was  dangerous  to  enlarge  such 
executory  devises,  which  could  not  bo  barred,  seeing  that  they 
tend  to  support  perpetuities.  We  find,  also,  in  the  celebrated 
case  of  the  Duke  of  Norfolk,  (3  CA.  Cas.  1.)  that  Chief  B. 
Montagm  suggests  a  doubt,  whether  the  case  of  Pells  and 
Brown  be  good  law,  and  Lord  Chancellor  Nottingham  takes 
occasion  to  support  it,  by  referring  to  a  prior  case  of  Hinde  v. 
Lyon,  in  Leonard.  It  is  not  my  purpose  to  interfere  with  the 
authority  of  the  case  of  Pells  and  Brown,  but  how  Lord  Ken- 

[*409]       yon's  eulogy  upon  that  case  can  be  ^reconciled  with  these 
subsequent  doubts  and  strictures,  I  leave  to  those  who  have 
chosen  to  adopt  his  lordship's  words,  to  explain. 
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But  to  proceed  with  the  cases  :  The  next  that  I  shall  cite  is  IN  error, 
that  of  Holmes  v.  Meynel,  (T.  Raym,  452.)  in  the  33d  of  Car.  ~alban~ 
II.  The  devise  there  was  to  two  daughters  and  their  heirs,  January,  I819. 
equally  to  be  divided  between  them,  and  in  case  they  happen  ^""iT^^X"^*^^ 
to  die  without  issue,  devise  over  to  Jb\     It  was  held  by  the  K.  v. 

B.  that  the  daughters  took  several  estates  tail ;  for  though  the  Jackso*. 
devise  was  to  them  and  their  heirs  in  the  beginning,  yet  when 
the  will,  afterwards,  said,  and  if  they  die  without  issue,  it  showed 
that  the  word  heirs  was  intended  heirs  of  their  bodies,  and 
when  the  issue  of  one  failed,  the  other  took  by  way  of  cross 
remainder.  This  is  a  case,  also,  exceedingly  analogous  to  the 
one  before  us. 

In  Forth  v.  Chapman^  (1  P.  IVllliams,  663.)  which  was  in 
17^0,  the  devise  was  of  both  real  and  personal  estate  to  A, 
and  /i.,  and  if  either  should  dcpait  this  life,  and  leave  no  issue 
of  their  rcspectice  bodvis,  then  a  devise  over  of  the  leasehold 
property.  Sir  Joseph  Jckyll  here  held,  that  even  the  devise 
over  of  the  personal  property  was  void,  as  being  on  an  indefi- 
nite failure  of  issue  ;  but  on  appeal  to  the  Chancellor,  Lord 
Macclesfield,  a  distinction  was  taken  between  such  an  executory 
devise  of  real  and  personal  property ;  and  that  in  the  former 
case  the  words  dying  without  issue,  made  an  estate  tail,  because 
the  words  meant  an  indefinite  failure  of  issue  ;  but  that  in  re- 
spect to  personal  property,  which  was  transient  and  perishable, 
the  testator  could  not  have  intended  a  general  failure  of  issue, 
and,  therefore,  in  regard  to  that  species  of  property,  the  testator 
must  have  meant,  without  issue  at  the  death  of  the  first  taker. 

This  distinction  has  been  recognized  in  many  subsequent 
cases,  and  particularly  by  such  high  authorities  as  Lord  Hard- 
tvicke.  Lord  Mansfield,  and  Lord  Eldon.  (3  Atk.  288.  2  Ves. 
610.  180.  125.  Cowp.  410.  9  Ves.  197.  203.)  But  even  in 
respect  to  such  a  bequest  of  personal  property,  there  is  much 
difference  between  the  cases  ;  {Beauclerk  v.  Dormer,  2  Atk. 
308.  Hughes  v.  Sayer,  1  P,  Wms.bSA,  Nicholls  v.  Skinner^ 
Free,  in  CA.  528.  Nicholls  v.  Hooper,  1  P.  fVms.  198.  Big^e 
V.  Bensley,  1  Bro,  188.  2  Feame,  *by  Powell,  259.  Keily  [  *  410  ] 
V,  Fowler,  6  Bro.  P.  C.  309.  Atkins  n  v.  Hutchinson,  3  P. 
Wms.  258.)  and  I  think  the  weight  of  authority  decidedly  is, 
that  the  words  dying  without  issue,  standing  without  other 
circumstances  of  intention,  mean  here,  also,  a  general  or  indefi- 
nite failure  of  issue,  and  that  the  limitation  over  would  be  void. 
But  we  have  nothing  to  do,  at  present,  with  the  cases  touching 
personal  property.  It  is  suflScient  to  observe,  that  all  these 
cases  agree,  that  as  to  a  devise  of  real  property,  the  words 
mean  an  indefinite  failure  of  issue ;  and  Lord  Thurlow  says, 
there  is  not  a  case  in  the  law,  (and  he  said  there  were  57  cases 
on  the  point,)  which  does  not  hold  that  such  a  limitation  over,, 
after  those  general  words,  dying  without  issue,  is  too  remote, 
and,  consequently,  void. 

But  I  hasten  to  mention  a  few  more  prominent  cases,  as 
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JN  ERROR,  being  requisite  to  show  the  steady  progress  and  firm  step  of 
the  English  courts  in  one  and  the  sauie  direction. 

In  Brice  v.  Smith,  {miles' s  Rep,  I.)  decided  by  Lord  Ch. 
Justice  Willes,  in  1737,  the  devise  was  to  A.  and  his  heirs  for 
ever,  and  if  he  should  die  without  issue,  then  to  his  right  heirs, 
and  it  was  held  that  A.  took  an  estate  tail.  In  this  case  the 
Chief  Justice  observed,  that  "  it  cannot  be  doubted  now,  after 
so  many  solemn  resolutions,  but  tliat  if  a  man  devise  an  estate 
to  A.  and  his  heirs,  and,  afterwards,  in  his  will  gives  his  estate 
to  another,  in  case  A.  dies  without  issue,  that  those  subsequent 
words  reduce  A.'s  estate  to  an  estate  tail."  And,  afterwards, 
in  Hope  v.  Taylor,  (1  Burr.  268.^  Lord  Mansfield  thought  it 
a  clear  point,  that  the  words  dying  without  issue  lawfully  be 
gotten,  in  a  devise  of  land,  created  an  estate  tail. 

We  ought  constantly  to  bear  in  mind,  as  we  go  along,  that 
all  these  cases  are  perfectly  in  point ;  for  in  the  present  case 
an  estate  in  fee  was  first  given  to  Joseph  Eden,  and  then  came 
the  words,  if  he  depart  this  life  without  lawful  issue.  What 
Eiiglish  court,  for  the  last  three  hundred  years,  would  have 
hesitated  for  one  moment  in  saying,  this,  then,  must  le  an 
estate  tail  1 

Again,  in  Doe  v.  Fonnereau,  {Dotig.  504.)  which  was  in  the 
year  1780,  Lord  Mansfield  asked  the  learned  and  experienced 
[•411  ]  sergeant  Hill,  whether  he  had  ever  been  able  to  *find  a  case 
of  real  property  where  the  Court,  on  the  words  in  default  of 
such  issue,  had  restricted  the  words  to  issue  living  at  the  death 
of  the  first  taker ;  and  Lord  Mansfield  afterwards  said,  in  the 
name  of  the  Court,  that  they  could  find  no  case  where,  in  a 
will  of  real  property,  the  Court  had  confined  the  failure  of  issue 
to  the  life  of  the  ancestor. 

We  have  now  traced  the  history  of  the  English  law  on  the 
question,  through  a  series  of  the  most  important  decisions,  (foi 
I  have  noticed  only  the  most  striking,)  from  the  reign  of  James 
I.  down  to  the  time  of  the  passing  of  the  first  act  of  our  legis- 
ture,  in  1782,  abolishing  entails  :  and  what  can  we  suppose 
that  the  legislature  meant,  by  fee  tails,  when  tliey  required  the 
courts  to  adjudge,  that  whoever  would  thereafter,  without  that 
act,  by  virtue  of  any  devise,  have  been  seised  in  fee  tail,  shall 
be  deemed  and  adjudged  to  be  seised  in  fee  sim))le  absolute  ? 
Surely,  they  had  reference  to  this  settled,  uniform,  universal 
sense  of  the  then  existing  law  on  the  construction  of  wills. 
These  rules  of  construction  had  become  axioms  of  law.  They 
constituted  a  part  of  title  to  land.  They  were  the  guards  and 
landmarks  of  freehold  estates,  held  under  wills.  They  were 
well  known  to  those  distinguished  revolutionary  lawyers,  who 
framed  that  law.  They  had  regulated  the  title  by  devise  in 
their  day,  and  in  that  of  their  ancestors,  and  as  &r  as  the  legis- 
lature could  dictate,  those  maxims  and  rules  were  to  be  trans- 
mitted to  posterity :  Et  nati  natortm,  et  qui  nascentur  ab  illis. 

If  we  follow  the  course  of  iSe  English  decisions  since  the 
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year  1782,  we  shall  find  that  the  rule  of  construction,  creating  IN  h.tROR. 
an  estate  tail,  by  will,  has  been  steadily  continued  to  this  day.       albany" 

In  Denn  v.  *SY«^t'r,  (5  Term  Rtp,  335.)  there  was  a  devise  January,  i8i9. 
to  U. ;  and  if  he  died  without  male  htir,  then  to  C.  and  his  ^ 

heirs,  and  Lord  Kenyon  said  it  was  clear,  from  all  the  cases, 
that  B.  took  an  estate  tail.  So,  in  Doe  v.  Rivers,  (7  Term 
Rf*p,  276.)  the  devise  was  to  A,  and  her  heirs ;  and  if  she 
should  die  without  issue,  then  over  to  others ;  and  it  was  held, 
that  A,  took  an  estate  tail.  Afterwards,  in  Doe  v.  JSVis-,  (9 
E'tst,  382.)  there  was  a  devise  to  2\  and  his  heirs  and  assigns, 
for  ever ;  but  if  he  should  die  vnthout  issue,  then  to  *a  third  [  *  412  ] 
person  in  fee.  It  was  held,  that  T.  took  an  estate  tail,  and 
Lord  EHenhorough  observed,  that  the  general  rule  was  clear, 
that  the  words  must  be  construed  to  mean  a  general  failure  of 
issue.  He  adopted  the  remark  of  Lord  Thurlow,  that  the 
general  words  were  to  be  ^*  varied  only  by  circumstances  arising 
on  fair  demonstration ;"  and  he  said,  that  to  consider  the  words 
as  importing  a  dying  without  issue,  at  the  time  of  the  death  of 
the  devisee,  would  be  against  all  the  cases. 

The  next  case  I  shall  refer  to  is  Tenny  v.  Agar,  (12  East, 
2o3.)  which-  is  as  late  as  1810 ;  it  is  a  very  strong  case  on  the 
point,  and  one  that  asserted  and  adjudged  that  the  testator 
clearly  intended  an  indefinite  failure  of  issue. 

The  devise  was  to  a  son  in  fee,  upon  condition  that  he  paid 
a  legacy  to  a  daughter,  and  on  default,  then  to  her  in  fee ;  and 
in  case  the  son  and  daughter  both  died,  withoiU  leaving  any 
child  or  issue,  then  the  testator  devises  the  inheritance  over  to 
his  cousin.  It  was  held,  that  the  devise  over  was  not  an 
executory  devise,  but  a  remainder,  limited  after  successive 
estates  tail;  and  Lord  Ellcnhorough  said  the  intention  there 
was  clear,  that  the  devise  over  was  not  to  take  effect  until  all 
the  issue  of  the  son  and  daughter  were  extinct.  The  other 
judges  of  the  King's  Bench  expressed  themselves  to  the  same 
effect.  Le  Blanc,  J.,  said  there  was  no  case  where  the  words 
dying  tcithout  leaving  issue,  had  been  adjudged  to  mean  leaving 
issue  at  the  time  of  his  death;  and  Baylcy,  J.,  said,  that  to 
construe  the  words  as  referring  to  an  indefinite  failure  best 
answered  the  intent.  The  words  must  be  construed  as  narrow- 
ing the  devise  in  fee,  in  the  first  part  of  the  will,  to  an  estate 
tail,  unless  it  appeared  clearly  to  have  been  the  testator's  inten- 
tion to  look  to  the  event  of  a  dying  without  leaving  issue,  at 
the  time  of  his  son^s  death,  instead  of  an  indefinite  failure  of 
issue.  He  then  supposed  the  case,  that  the  son  had  died 
leaving  issue,  and  which  issue  had  died  immediately  afler,  and 
concluded,  that  it  could  not  be  the  testator's  meaning,  thjit  the 
devise  over  should,  in  such  an  event,  absolutely  fail ;  and  yet  it 
must  have  failed,  if  the  contingency  depended  on  the  son's 
dying  without  leaving  issue  at  the  moment  of  his  death.  The 
meaning  was,  and,  as  I  have  already  observed,  the  meaning 
^n  most  cases  is,  that  the  devise  over  shall  take  effect  when       f  *  413 
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i?i  ERROR,  the  son  dies,  and  his  issue  faib,  let  it  fail  when  it  may,  wheth* 
er  before,  or  at,  or  after,  the  son's  death ;  and  this  is  what  we 
understand  by  an  indefinite  failure  of  issue. 

If  we  pass  from  the  decisions  in  the  courts  of  law  to  the  late 
decisions  in  the  English  chancery,  we  shall  meet  with  the  same 
acknowledged  rule. 

Thus,  in  Kirkpatrick  v.  Kilpairick,  (13  Vesey^  476.)  which 
was  in  1607,  the  case  arose'  on  a  will  of  personal  pro^ierty, 
which  is  not  applicable ;  and  besides,  the  incUnation  of  the 
courts  have  been  there  to  confine  the  contingency  on  which 
the  bequest  over  was  to  take  place,  to  the  death  of  the  first 
taker ;  for  it  is  not  probable  that  a  testator  could  have  intended 
any  very  remote  limitation  of  fluctuating  personal  property ; 
yet,  even  there,  the  counsel  for  the  plaintiflfs  admitted,  that 
the  words,  dying  without  issue,  had  received  an  established 
judicial  sense,  and  unless  controlled  by  the  intention  appearing 
from  other  parts  of  the  will,  they  must  be  understood  as  an 
indefinite  failure  of  issue.  The  counsel  on  the  other  side 
insisted,  that  even  the  intention  there  was  according  to  tliat 
construction,  and  that  the  testator  meant  to  give  the  property 
over,  only  in  the  event  of  the  son  not  having  a  family  uho 
might  want  it,  and  that  he  could  not  have  had  the  extraordina- 
ry intention,  that  if  one  son  should  die  leaving  issue,  the 
bequest  over  to  the  surviving  son  should,  at  all  events,  fail,  and 
the  property  go  to  some  remote  relation,  though  the  issue 
should  not  happen  to  survive  the  parent  for  a  montli. 

This  case  was  determined  upon  the  particular  provisions  in 
the  will,  and  did  not  touch  the  point  on  the  effect  of  the 
general  words,  dying  without  issue,  and  I  have  only  referred  to 
it  as  evidence  of  the  sense  of  the  profession  on  the  subject. 
But  Barlow  v.  Slater,  (17  Vescy,  479.)  decided  in  chancery  in 
1810,  is  quite  applicable  to  the  present  case.  The  devise 
there  was  of  real  and  personal  estate,. to  a  daughter  and  her 
heirs,  for  ever,  but  in  case  she  died  without  issue,  then  to  the 
nephew  and  nieces;  and  the  part  of  C,  one  of  the  nieces,  was 
only  for  life.  Upon  this  case,  the  Master  of  the  Rolls  said> 
it  was  settled,  that  unless  there  are  expressions  or  circum- 
I  *414  ]  stances  from  which  it  can  be  collected  that  those  *words  were 
used  in  a  more  confined  sense,  they  were  to  have  their  legal 
signification,  viz.  death  without  issue,  generally ;  and  that,  in 
that  case,  there  were  no  circumstances,  or  expressions,  to  limit 
the  generality  of  the  words  from  a  failure  of  issue  indefinitely, 
to  a  failure  of  issue  at  the  time  of  the  death.  The  limitation 
over  was,  therefore,  held  to  be  too  remote,  and  the  daughter 
took  an  estate  tail. 

The  case  here  cited  is  much  in  point  with  the  one  before 
us.  It  is  a  much  stronger  case ;  for  there  were  circumstances 
in  that  will  against  the  construction  of  an  indefinite  fiiilure  of 
issue,  which  do  not  exist  in  the  present  case.  The  remainder 
over  to  one  of  the  nieces  was  for  life,  and  it  might  reasonably 
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have  been  supposed  that  the  testator  could  not  have  contem-  AV  krhor 
plated  a  devise  over  to  one  of  his  nieces  for  her  life  only,  after     albanv 
an  event  probably  so  remote  as  an  indefinite  failure  of  issue  in  Jauuary,  isfa. 
his  dauijhter.     But  the  Master  of  the  Rolls  replied,  that  such  ^""tTV^ 
a   Circumstance   had   never  altered   the   construction.      The  v. 

failure  might  happen  during  the  life  of  the   niece,  and  that      ^-^cksoj*. 
chance  was  given  to  her. 

The  last  case  I  shall  cite  from  the  English  books,  in  support 
of  this  rule,  is  that  of  Romillj  v.  Jamesy  (6  Taunt,  263.)  decid- 
ed in  the  C.  B.  before  the  present  distinguished  Chief  Justice 
Gibhs\  as  late  as  1815.  The  devise  was  to  a  nephew,  of  all 
the  estate,  to  hold  to  him  and  his  heirs  forever ;  and  if  he 
should  die  leaving  no  issue  of  his  body^  then  to  C.  in  fee.  It 
Has  held,  that  the  nephew  did  not  take  a  defeasible  fee  simple, 
with  an  executory  devise  over,  as  was  urged  in  that  case,  and 
as  has  been  decided  in  the  present  case,  by  the  judgment  of 
the  Supreme  Court.  The  Chief  Justice  said  they  had  no 
authority  for  supporting  such  a  construction,  but  it  was  held 
that  the  nephew  took  an  estate  tail. 

I  have  thus  continued  the  history  of  the  English  decisions, 
from  the  time  that  we  abolished  estates  tail,  down  to  the 
present  moment ;  and  it  must  have  been  perceived,  that  there 
is  one  uniform,  undisturbed  current  of  authority,  as  well  since, 
as  before,  our  statute,  declaring  and  establishing  that  such 
words  as  are  used  in  the  will  of  Madcef  Eden,  the  elder,  do 
create  an  estate  tail ;  that  they  do  mean  an  indefinite  failure 
of  issue ;  that  the  devise  over,  on  failure  of  issue,  is  not  good 
in  such  cases,  by  way  of  executory  devise,  *because  it  would  [  *  415  | 
render  the  property  too  long  unalienable,  and  tend  to  create  a 
perpetuity ;  that  the  devise  over  to  Medcef,  the  surviving 
brother,  was  good  only  as  a  contingent  remainder,  and  that  as 
we  are  bound  by  our  statute  to  adjudge  a  fee  tail,  such  as  this 
would  have  been  without  the  statute,  a  fee  simple  absolute,  the 
whole  remainder  falls  to  the  ground,  and  Joseph  was  seised  in 
fee.  The  consequence  is,  that  Joseph  had  a  right  to  alienate 
the  property,  anrl  had  a  right  to  chgrge  it  with  his  debts,  and, 
therefore,  the  title  of  the  plaintiff  in  error,  founded  on  the 
judgment  and  executio/i  against  Joseph,  is  valid  in  law. 

But  if  the  decisions  have  been  «is  settled  and  uniform  as  I  have 
stated,  it  may  be  asked,  how  came  the  Supreme  Court  to  make 
such  a  decision  as  that  now  under  review?  I  answer,  that 
the  present  case  was  decided  without  going  into  any  discussion 
of  the  merits,  and  by  a  reference  merely  to  one  or  two  former 
cases  in  the  Supreme  Court,  all  of  which  rested  upon  the  case 
of  Fosdick  V.  Cornell^  (1  Johns.  Rep.  440.)  decided  by  that 
Court,  in  August,  1806.  I  was,  at  that  time.  Chief  Justice  of 
the  SupremeCourt ;  and  though  ltd  not  give  the  opinion,  I 
will  not  shelter  myself  under  that  silence.  I  am  free  to  say  that 
I  partook  of  its  error.  But  I  should  be  unworthy  of  public 
confidence,  if,  with  more  experience  and  more  examination, 
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|.v  ERROR,  having  detected  myself  in  an  error,  I  should  now  be  ashamed 
to  confess  it.  I  discovered,  years  ago,  that  the  case  of  Fosdirk 
V.  Cornell  was  decided  upon  mistaken  grounds.  The  Court, 
however,  have  this  apology  for  tliemselves,  that  without  much 
examination,  and  without  looking,  as  they  ought  to  have  done, 
deeply  into  the  subject,  they  were  led  astray  out  of  the  beaten 
track,  by  such  a  distinguished  leader  as  Lord  Ktnj/on.  The 
cases  of  Porter  v.  BradU'tj,  (3  Term  Rip,  143.)  and  of  Roc  v. 
J'^JftTj/,  (7  Term  Rep,  589.  j  were  the  blind  guides  that  misled 
them.  I  say  this  confidently ;  for  the  Court  do  nothing  more, 
in  the  whole  opinion,  than  repeat  what  Lord  Kenyan  had 
spoken. 

The  case  of  Porter  v.  Bradley  was  decided  as  late  as  1789, 
and,  tliercfore,  ought  not  to  have  been  regarded  as  an  author- 
ity, when  it  departed  from  all  the  preceding  decisions.  The 
Court  there  held,  that  if  lands  be  devised  to  A.  and  his  *heirs, 
and  if  he  die  leaving  no  issue  behind  him,  the  limitation  over 
was  good  by  way  of  executory  devise.  Now,  the  case  itself 
might,  perhaps,  be  left  to  stand ;  for  Lord  Kenyan  relied  ujx)n 
some  special  provisions  in  the  will,  and  particularly  upon  the 
peculiar  phrase  in  that  will,  if  he  should  die  leaving  no  issue 
behind  him.  Those  words,  he  thought,  brought  the  case  witliin 
the  old  decision  in  Pelh  v.  Broun,  where  the  words  were,  if 
he  should  die  without  issue,  liviyxg  JlVdiam ;  and  the  teFtalor 
was  supposed,  in  that  case,  to  refer  to  a  dying  without  issue, 
living  at  his  death.  We  have  already  seen  how  that  case  of 
Pells  V.  Brotcn  was  attacked  and  questioned,  again  and  again, 
for  seventy  years  afterwards,  and  yet  Lord  Kenyan  cnll(  d  that 
case  the  magna  charta  of  this  branch  of  the  law,  and  that  the 
doctrine  in  it  had  never  been  questioned.  But  Lord  Kenyan 
went  further;  he  thought  that  if  the  words  had  only  been, 
leavingno  issue,  they  ought  not  to  have  been  taken  to  mean 
an  indefinite  failure  of  issue.  Now,  all  this  was  a  mere  dictum 
of  that  single  judge ;  and  Mr.  Fearne  supposes  that  the  case 
must  have  been  decided  on  the  particular  words  peculiar  to 
the  case,  and  that  it  could  not  be  supposed  that  Lord  Ktnyon 
would,  otherwise,  "  have  dismissed  all  attention  to  the  ante- 
cedent decisions  upon  the  point."  Lord  Ehlcn  expressed 
himself  more  strongly,  and  said,  (9  Vesey,  203.)  -^whcn  I  read 
the  case  of  Porter  v.  Bradley,  speaking  with  all  due  deference 
to  the  learned  judge  who  expressed  that  dictum,  it  appeared  to 
me,  that  it  went  to  shake  settled  rules  to  their  very  foundation.'* 

In  a  few  years  afterwards,  in  Dutntry  v.  Ducntry,  (6  Term 
Rep.  307.)  it  would  seem  as  if  Lord  Kenyan  and  the  King's 
Bench  had  reinstated  the  broken  rule.  The  devise  there  was 
to  the  son  and  heirs  of  his  body,  of  all  the  testator's  real  and 
personal  estate,  and  if  he  should  happen  to  die  xvithovt  leaving 
issue  of  his  body,  then  the  devise  over  was  to  B.  Upon  such 
a  case,  the  Court  held  that  the  son  took  an  estate  tail  in  the 
real  estate,  but  that  the  devise  over  of  the  personal  estate  was 
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good  by  way  of  executory  devise ;  that  is,  the  words  without  in  error 
leaving  issue  of  his  body  meant  an  indefinite  failure  of  issue,     albany, 
as  applied  to  the  real  estate ;  and  as  ap[ilied  to  the  personal  Jaauary,  I819. 
estate,  the  words  were  to  be  confined  to  leaving  issue  at  the       ^    ~ 
time  of  *his  death.     It  is  remarkable,  that  Lord  Kenyon,  in 
this  case,  relies  upon  the  authority  of  Forth  v.  Chapman  for 
that  very  distinction,  when,  in  the  preceding  case  of  Porter  v.       [  *  417  ] 
BracUef/,  he  had  attacked  that  very  decision  and  distinction,  as 
unreasonable  and  unfounded. 

The  next  case  of  Rje  v.  Jeffery^  (7  Term  Rep,  589.)  was 
decided  by  Lord  Kenyon,  in  1798,  and  he  professed  to  go 
upon  principles  that  had  not  been  disputed  for  a  century. 
But  his  doctrine,  in  Porter  v.  Bradley,  was  attacked,  with 
very  great  force  and  ability,  by  the  learnefd  counsel ;  and  Lord 
Kcny)n  was  obliged  to  say,  that  he  had  not  given  any  judicial 
opinion  respecting  the  distinction  taken  in  Forth  v.  Chapman; 
and  that,  if  it  had  become  a  settled  rule  of  property,  it  might 
be  dangerous  to  overturn  it.  The  case  itself,  of  Roe  v.  Jeffery, 
did  not  mean  to  touch  the  established  rule ;  and  it  was  de- 
cided, upon  the  special  provision  in  the  will,  that  if  tke  grand- 
son d  parted  this  life  and  left  no  issue,  the  property  was  to 
return  unto  three  daughters,  then  living,  for  life  only.  On 
these  circumstances,  the  Court  decided  that  case,  as  forming  a 
clear  intention  to  confine  the  failure  of  issue  to  the  death  of  the 
devisee,  and  that  it  could  not  be  presumed  that  the  testator 
intended  a  devise  for  life  to  a  person  then  Uving,  to  begin 
after  an  indefinite  failure  of  issue. 

These  two  decisions,  under  Lord  Kenyon,  are  the  ground 
of  the  decision  in  this  state,  and  yet  we  now  perceive  how  in- 
accurate, and  how  inconsistent.  Lord  Kenyon  has  been  on  this 
point ;  and  that  the  English  courts  of  law  and  equity  have 
since  regained  and  pursued  their  accustomed  course. 

Some  of  the  observations  of  Ch.  J.  Wilmot,  in  the  case  of 
Keily  V.  Fowler,  (2  Fcarne,  by  Powell,  236.  6  Bro.  P,  C. 
309.)  were  cited  upon  the  argument,  in  support  of  the  judg- 
ment ;  but  it  is  sufficient  to  observe  that  the  question  in  that 
case,  arose  on  a  bequest  of  personal  property  ;  and,  therefore, 
the  case  has  no  application.  The  courts,  in  respect  to  these 
limitations  over  of  personal  estates,  have  discovered  an  anxiety 
to  support  them,  by  laying  hold  of  any  circumstance,  however 
slight,  and  by  drawing  almost  imperceptible  shades  of  distinc- 
tion. The  remarks  of  Ch.  J.  fVilmot  may  be  referred  to  this 
distinction,  and  yet  the  reasoning  of  the  counsel  *for  the  ap-  [  •'  418 
pcUants,  in  that  very  case,  may  be  quoted  as  of  serious  weight 
against  the  policy  of  executory  devises  in  the  case  of  children. 
These  executory  devises  suspend  the  power  of  alienation  and 
ownership,  till  the  contingency  is  determined  in  the  very 
moment,  and  by  the  event  of  the  death  of  the  child.  This 
disables  a  child  from  disposing  of  any  part  of  the  property  in 
the  course  of  a  long  life,  either  to  educate  his  own  oflspring, 
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ALBANY,     necessary  to  support  him  in  business,  or  under  misfortunes. 

iBuuary,  1819.  And  I  should  think  that  sound  policy  (and  the  very  policy  that 

'  dictated  the  act  aboHshing  entails)  would  lead  us  not  to  give 

any  great  encouragement  to  the  doctrine  of  executory  devises. 

It  is  not  pretended  that  a  testator  cannot  create  an  executory 
devise  when  he  pleases,  but  he  must  then  use  language  that  is 
clear  and  certain,  so  that  his  intention  cannot  be  mistaken.  Of 
this  we  have  an  example  in  Target  v.  Gaunt,  (1  -P.  Hvis.  432.) 
where  the  devise  was  to  A.  for  life,  and  no  longer,  and  after 
his  death,  to  such  of  his  issue  as  he  by  will  should  appoint ; 
and  in  case  he  died  without  ii.mc,  then  a  limitation  over. 
Here  it  was  held  (and  by  the  same  Lord  Chancellor  Macclcs- 
field  who  had  so  emphatically  declared  the  distinction  between 
real  and  personal  estate)  that  the  testator  meant  issue  living  /./ 
his  deaths  because  it  was  to  such  i.ssue  as  he  should,  by  will, 
designate,  which  must  have  referred  to  issue  then  living. 

Before  I  conclude,  I  must  be  permitted;  very  briefly,  to  show 
how  the  law  we  are  discussing  has  been  considered  in  these 
Americdh  states,  though  I  am  sensible  I  have  occupied  too 
much  time  already.  My  apology  muj^t  be  found  in  the  ab- 
struse nature  of  the  subject,  and  the  dccf)  interest  involved  in 
the  contest. 

The  case  of  Richardson  v.  Not/es,  (2  Tyn^,  5o.)  was  decided 
by  the  Supreme  Court  of  Massachusttts,  in  18«  6.  The  devise 
was  to  three  sons,  and  if  either  of  them  >h(iuld  die  without 
children,  the  survivor  was  to  take  his  share ;  and  this  apj  lie<l 
not  only  to  the  land,  but  to  the  tools  of  husbandry,  and  the 
nc^^rroes  belonging  to  the  testator.  Mr.  J.  Sufj^i'irk,  who  gave 
the  opinion  of  the  Court,  admitted  the  general  rule,  that  if  a 
devise  be  to  A.,  and  if  he  die  without  i.<sue,  '*or  without  chil'rcri, 
then  the  devise  over,  he  would,  by  the  Eiijr'ish  law,  take  lh 
estate  tail.  But  he  relied  upon  the  word  children,  and  \ery 
much  upon  the  circumstance  in  that  case,  that  the  tools  of 
husbandry,  and  the  negroes,  were  made  to  vest  in  remainder 
upon  the  same  event ;  and  he  held  this  to  be  decisive  evidence 
of  an  intention  to  confine  the  limitation  over  to  issue  hvin"-  nt 
the  death.  This  case,  then,  is  an  authority  for  the  gt.-.ral 
rule,  when  the  will,  like  the  one  before  us,  has  not  any  r  uch 
special  circumstance  to  mark  the  intentio:i.  But  the  de?  >ion 
was,  I  apprehend,  according  to  the  Eni^Iish  law,  a  mi.-t:;i';cn 
one,  in  not  following  the  rule  in  Forth  v.  Chapman,  w  hlch 
would  have  made  a  distinction  as  to  the  construction  of  the 
will  between  the  devise  of  the  real,  and  the  bequci^t  of  the  per- 
sonal, estate ;  and,  considering  the  different  nature  of  these  two 
estates,  I  think  the  distinction  is  solid.  I  perceive,  also,  in  this 
Massachusetts  case,  that  the  learned  judge  was  under  the  in- 
fluence of  Lord  Kenyan's  decision,  for  he  calls  the  ancient 
case  of  Pells  v.  Brawny  a  famous  case,  and  a  ma^na  charta  on 
the  subject. 
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The  next  case  from  the  Massachusetts  Reports  is  that  of  Ray  IN  ViRROTL 
V.  Ensiin,  (2   Ti/ng,  554.)  in  which  there  was  a  devise  to  a     albany  * 
daughter  and  her  heirs ;  but  if  she  should  happen  to  die  before  January,  ishj. 
the  came  of  asrf*^  or  have  lawful  heirs  of  her  body,  then   the        —    — 
devise  over.     The  words  of  that  will  render  it  a  case  altogether 
inapplicable,  and  I  only  refer  to  it  for  the  principle  contended 
for  on  one  side,  and  admitted  by  the  counsel  on  the  other,  that 
if  the  devise  had  b«en  to  the  daughter,  and,  if  she  died  without 
issue,  then  over,  it  would  have  been  an  estate  tail,  and  that  the 
remainder  over  would  not  have  been  good,  by  way  of  exec- 
utory devise,  because  it  would  have  been  after  an  indefinite 
failure  of  issue. 

But  afterwards,  in  He  v.  Lie,  (5  Tyng,  500.)  the  doctrine 
came  under  the  consideration  of  that  great  lawyer,  Ch.  J.  Par- 
sms;  and  in  delivering  the  opinion  of  the  Court,  he  observed, 
that  it  was  a  settled  rule  of  construction,  that  in  a  devise  of 
land  in  fee  to  A.  with  a  devise  over,  if  he  die  without  ism\  or 
v:ithou(  leaving  i>ni.\  the  first  devisee  takes  an  estate  tail;  and 
thA  on  this  construction,  the  words  dyins;  *  without  issue,  or  [  *  420  ] 
dt/inor  irithjut  karin<r  is-iue,  mean  an  indefinite  failure  of  issue. 
Ho  addi.'  I,  that  if  there  had  been  no  other  words  in  that  Will, 
that  construction  would  have  prevailed ;  but  the  case  was  di> 
terniined  on  other  expressions  in  the  will,  which  do  not  exist 
ill  the  present  case,  and,  therefore,  have  no  application. 

Here,  then,  we  have,  in  the  Supreme  Court  of  Massachusetts, 
a  very  explicit  recognition  of  the  doctrine  for  which  the  plain- 
tiff in  error  contends. 

This  same  subject  was  very  much  discussed  in  the  Supreme 
Court  of  Pcnn^ii^vmiia,  in  the  case  of  Ilaner  v.  Shitz,  (.*J  Yutcs's 
Rep.  205.)  but  that  case  turned  upon  the  construction  of 
peculiar  provisions  in  a  will  which  are  not  at  all  analogous. 
That  /case  did  not  proceed  upon  the  ground  that  the  words 
di/inor  without  ismi  could  not,  j}er  se,  refer  to  an  indefinite  failure 
of  issue,  but  the  judges  thought  that  the  circumstances  annexed 
to  the  devise  took  the  case  out  of  the  general  rule.  The 
authority  of  the  general  rule  seemed  to  be  assumed,  and  Mr.  J. 
Yvatr.s  said  expressly,  that  he  took  the  correct  rule  to  be,  that 
where  there  was  a  limitation  even  of  real  estate  on  a  di/ino^  with- 
out issue  generally,  without  other  words  expressly  restrictive  of 
their  operation,  that  such  expressions  ought  to  be  construed 
an  indefinite  failure  of  issue,  and  the  limitation  over  as  too 
remote.  "  This,"  he  said,  "  had  been  abundantly  shown,  and 
that  there  existed  a  clear  distinction  in  the  construction  of 
limitations  over  of  real  and  personal  estates  in  EngfandJ^ 

If  we  proceed  to  the  courts  of  other  states,  farther  south,  we 
shall  meet  with  still  more  evidence  of  the  validity  of  the  rule, 
and  of  its  universal  adoption. 

In  the  case  of  Hnnter  v.  FLv/nes,  (1  Wash.  Rep.  71.)  decided 
in  a  Virginia  court  of  appeals,  in  1792,  the  devise  was  to  a 
nephew  and  the  heirs  of  his  body  lawfully  begotten,  for  ever  ; 
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r\  ERROR,  but  if  he  should  die  ivithout  such  issue,  then  to  the  testator's 
brother  in  fee.  The  nephew  died  without  issue ;  but  the  court 
held  tliat  the  remainder  over  did  not  then  take  effect,  and  that 
the  estate  descended  to  the  collateral  heir  of  the  devisee.  So 
again,  in  the  case  of  Royali  v.  Eppes,  (2  Munf.  479.)  decided 
as  lute  as  1811,  by  the  Supreme  Court  of  Appeals,  the  devise 
was  to  the  son,  and,  in  case  he  died  ^without  htir  of  his  body 
lawfuUy  begotten^  that  then,  and  in  thai  casc^  a  devise  over, 
The  Court  said  that  they  were  clearly  of  opinion  that,  in  relation 
to  land,  there  was  nothing  in  the  will  that  would  restrict  the 
limitation  from  an  indefinite  failure  of  issue,  to  a  failure  of  issue 
at  the  time  of  the  death ;  though,  in  respect  to  a  devise  over 
of  personal  pro{>erty,  viz.  negroes,  they  thought  there  were 
special  words,  in  tlie  will  that  would  justify  the  adoption  of  the 
restrictive  construction. 

In  Virginia,  therefore,  as  well  as  in  MassachucCs  and 
Ptnnsj/lvaniaf  the  English  rule  is  the  acknowledged  law  (;f  the 
land. 

In  North  Carolina,  ihe  same  rule  prevails,  as  appears  ^by 
the  case  of  Dcnn,  ex  dem.  Sutton  and  IVife,  v.  Wjo  /,  (Cr.meron 
fy  Nor.  Rq).  202.)  decided  in  their  highest  court,  called  the 
Court  of  Conference,  in  1801.  This  is  a  very  strong  case,  and 
rcinurkubiy  applicable,  in  many  points,  to  the  one  now  be- 
fore us. 

The  words  of  the  will  were,  that  "  If  cither  of  my  two  sons, 
C  or  L.  should  die  without  lawful  issue  begotten  of  their 
bodies,  then  my  son  J.  shall  have  the  lands  of  the  one  so  first 
dying;  and,  in  that  case,  I  devise  ihe  same  to  him  in  fee." 
After  the  father's  death,  C  entered  upon  the  lands  devised  to 
him,  and  died  without  issue,  leaving  his  brother  L.  and  his 
brother  J.  surviving;  but  he  made  his  will  and  devised  the 
lands  to  his  wife.  The  contest  there  was  between  the  w^ife 
and  the  surviving  brother,  J.,  in  like  manner  as  the  contest 
here  is  between  a  creditor  and  the  surviving  brothei'.  The  cases 
are,  therefore,  on  all  essential  points,  perfectly  alike.  Judge 
Ilall  held,  that,  by  the  words  of  the  will,  it  was  a  dying  with 
an  indefinite  failure  of  issue,  which  migRt  happen  at  any  distant 
period,  and  not  an  event  which  must  necessarily  take  place  in 
any  reasonable  time,  and,  therefore,  it  was  too  remote,  and  not 
good  by  way  of  executory  devise  ;  but  it  was  an  estate  tail 
created  in  C.  That  though  the  fact  was,  that  C  died  without 
issue  at  the  time  of  his  death,  it  did  not  alter  the  case  ;  for  the 
same  construction  must  then  be  made  upon  the  will  as  would 
have  been  made  upon  it  at  the  testator's  death.  That  if  an 
estate  tail  was  created  in  C,  the  act  of  1784  converted  it  into 
a  *fec  simple,  and  C.  had  a  right  to  devise  it  to  his  wife,  and, 
therefore,  she  was  entitled  to  the  judgment. 

Here,  then,  we  perceive  another  circumstance  in  the  case 
agreeing  with  the  one  before  the  Court ;  I  mean  the  act  of  the 
North  Carolina  legislature,  passed  about  the  same  time  with 
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our  statute,  converting  estates  tail  into  estates  in  fee  ;  and  if  /iv  error. 
we  were  to  turn  over  all  the  iavv  books  in  the  English  language,     albanv, 
we  rould  not  find  two  cases  more  entirely  parallel.     But  to  January,  iui9. 
proceed  with  the  case  :  Judge  Johnston^  another  of  the  judges  ^"^svEns!^ 
of  the  Court  of  Conference,  observed,  that  before  the  act  of  v. 

I78i,  the  devise  over  would  have  been  a  contingent  remainder,  J^cKsojf, 
and  not  an  executory  devise.  And  the  limitation  on  the  death 
of  either  of  the  brothers  was  not  confined  to  his  dying  without 
issue  in  the  Lfe  of  the  survivor,  but  would  take  place,  on  a 
failure  of  is^iue,  at  any  future  period  of  time,  however  distant 
That  under  the  will,  according  to  the  act  of  1184,  0.  took  an 
estate  in  fee ;  and  the  devise  over  to  J.  was  void,  the  contin- 
gency upon  which  it  was  to  take  effect  being  too  remote. 
Taylor,  J.,  also  observed  that  the  question  was,  whether  the  lim- 
itation over  to  J.  was  ineffectual  as  an  executory  devise  ;  that  C, 
before  the  act  of  1781,  would  have  taken  an  estate  tail,  but  in 
consequence  of  tliat  act  the  estate  devised  to  him  was  a  fee 
simple  ;  that  the  limitation  over  was  to  take  effect  after  an  in- 
definite failure  of  issue  of  the  brother  who  died  last ;  and  that 
the  intention  clearly  was,  that  the  devise  over  to  J.  should  not 
take  effect  as  long  as  there  was  any  issue  of  the  son  who  should 
die  first ;  that^,  consequently,  if  one  of  the  sons  had  died  leav- 
ing issue,  whicli  should  afterwards  fail  in  any  indefinite  period 
of  time,  living  the  issue  of  the  other  son,  the  limitation  over 
would  take  eifoct,  if  the  intention  of  the  testator  consisted  with 
the  rules  of  law ;  but  it  did  not,  for  it  was  a  limitation  upon  an 
unrestricted  failure  of  issue,  which  would  work  a  perpetuity. 
He  concluded  by  saying,  that  it  did  not  appear  to  him  that  the 
case  was  to  be  distinguished  in  its  material  circumstances, 
from  Forth  v.  Chapman^  to  which  we  have  already  frequently 
alluded. 

The  fourth  and  last  judge  of  the  Court,  Mr.   J.  Macay, 
agreed,  in  all  respects,  with  the  other  judges ;  and  so,  by  the 
♦judjrment  of  the  wliole  Court,  the  disposition  of  the  property       [  *  423  ] 
by  C  was  held  valid. 

The  same  question  has  frequently  arisen,  and  been  discussed 
in  the  courts  of  S)nth  Carolina^  and  the  settled  rule  of  con- 
struction of  the  words,  dying  without  issue,  uniformly  ac- 
knowledged. 

Thus,  in  Kcatin/r  v.  ttcynoldsy  (I  Bay*$  Rep,  80.)  the  ques- 
tion arose  on  a  devise  of  chattels  to  the  testator's  two  daugh- 
ters, and  it  was  there  admitted,  that  the  general  words,  that  if 
either  should  die  without  lawful  heirs  of  their  bodies,  appeared 
to  look ,  to  an  indefinite  failure  of  issue  ;  but  they  held  tliat  the 
subsequent  words,  without  lawful  heir  of  their  bodies  to  live, 
controlled  the  general  words,  and  made  a  good  limitation  over, 
by  way  of  executory  devise.  Though  this  was  a  case  of  a  will 
of  chattels  only,  yet  we  perceive  the  operation  of  the  general 
rule,  and  the  necessity  of  special  words  to  vary  the  intent. 
The  same  general  rule  was  admitted,  in  Jones  v.  Rice,  (3 
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/iV  ERROR.  Desauss.  Rep.  165.)  which  was  also  a*  case  of  a  bequest  ol 
ALBANY,     chattels,  and  where  the  Court  found  words  to  control  the  gen- 
January,  1819.  eral  intent.     But  in  Cruger  v.  Hayward,  (2  Desnuss,  94.^  there 
^^"^^^^^^^^^  was  a  devise  to  the  son,  of  land,  with  the  slaves  and  stock 
V.  thereon  ;  and  in  case  he  died  tcithout  issue,  then  a  devise  over. 

Jacksok.  Chancellor  Ruthdge,  who  delivered  the  opinion  of  the  Court 
of  Chancery,  said  there  was  no  doubt  that  if  the  statute  of 
entails  was  of  force  in  that  state,  but  that  the  son  would  have 
had  an  estate  tail  on  the  land ;  for,  he  said,  it  was  laid  down 
clearly  in  the  books,  that  if  lands  are  devised  to  one,  and  if  he 
die  before  or  without  issue,  or  not  leaving  issue,  it  is  devised 
over,  these  limitations  create  an  estate  tail ;  but,  that  statute 
not  being  in  force,  the  son  took  a  fee  conditional  at  connnon 
law.  This  last  remark  cannot  apply  here,  for  our  statute 
declares  that  the  devisee,  in  such  case,  shall  take,  not  a  fee 
conditional;  but  a  "  fee  simple  absolute  ;"  and  so  strictly  did 
the  Court  in  South  Carolina  adhere  to  the  general  rule  of  con- 
struction, that  it  was  applied  there  even  to  the  devise  of  the 
negroes  and  stock  on  the  farm  ;  for  the  Chancellor  said,  there 
were  no  circumstances  to  restrain,  even  as  to  chattels,  the  gen- 
erality of  the  expression,  dying  without  issue,  from  meaning  an 
[  *424  J  indefinite  failure  of  issue,  to  issue  living  at  the  *death  of  the 
first  taker ;  and,  therefore,  the  limitation  over  of  the  chattels 
was  too  remote,  and  they  vested  absolutely  in  the  first 
taker. 

I  have  now  finished  a  review  of  the  material  decisions  in 
Kn^rJcn  !  and  the  United  States,  on  the  great  question  before 
us  ;  and  it  appears  to  my  humble  judgment,  that  no  point  of 
law  was  ever  more  completely  established,  and  better  fortified 
by  all  that  is  venerable  in  authority  on  each  side  of  the 
Atlantic, 

The  contrary  doctrine  was  mistakingly,  and  upon  a  very 
imperfoct  examination  of  the  subject,  declared  by  tlie  Supreme 
Court  in  Fosdick  v.  Cornell,  The  present  case,  and,  perhaps, 
one  or  two  more,  have  been  decided  entirely  upon  the  strength 
of  that  decision,  and  a  majority  of  the  present  judges  of  the 
Supreme  Court  have,  probably,  never  examined  the  question 
beyond  looking  into  the  case  of  Fosdick  v.  Cornell,  for  they 
were  not  upon  the  bench  when  that  decision  was  made.  This 
is  the  first  time  that  the  question  has  ever  come  before  this 
Court,  and  I  see  no  reason  why  we  may  not,  and,  indeed,  why 
we  ought  not,  to  examine  it  freely  upon  its  intrinsic  merits. 

I  am,  accordingly,  of  opinion,  that  the  judgment  ought  to 
be  reversed. 

Allen,  Bates,  Childs,  Hascall,  Lounsberry,  Seymour, 
Skinner,  and  Wilson,  Senators,  concurred. 

Hammond,  Senator.  The  question  arising  in  this  case  is  of 
great  importance,  not  only  as  it  regards  the  value  of  the  prop- 
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erty  in  controversy  between  the  parties,  but,  also,  as  it  respects  in  error. 
the  principle  of  law  involved  in  its  decision.  albanyT' 

Did  Joseph  Eien,  under  this  will,  take,  in  the  premises  January,  I8i9 
devised  to  him,  a  conditional  fee,  or  a  fee  simple  absolute  ?  ^"a^"^"^"^*^ 

By  the  act  of  the  legislature  of  this  state,  entitled  "  An  Act  v. 

to  abolish  entails,"  &c.,  passed  February  23, 1786,  it  is  evident  Jack&ow. 
that  the  legislature  contemplated  cases  in  which  persons,  by 
conveyances  and  wills,  might  thereafter  intend  to  create  such 
estates  as,  if  that  act  had  not  been  passed,  would  have  been 
estates  tail ;  and  they  enact,  that  whenever  such  an  estate 
should  be  intended  to  be  created,  it  should  be  deemed  and 
adjudged  to  be  an  estate  in  fee  simple  absolute.  It  is  not 
•necessary  here  to  inquire  into  the  policy  of  this  statute.  It  is  [  *435  ] 
a  law  passed  by  a  competent  authority,  and,  in  its  very  terms, 
is  mandatory  on  the  judicial  tribunals  of  this  state.  If  any 
person  would,  if  that  act,  and  the  act  thereby  repealed,  had  not 
been  passed,  have  become  seised  in  fee  tail,  such  person  shall 
be  deemed  and  adjudged  seised  thereof  in  fee  simple  absolute. 
Nothing,  therefore,  can  be  plainer  than  that  the  intention  of 
the  legislature  was,  that  whenever  the  case  should  occur,  no 
discretion  should  be  lefl  with  the  judicial  tribunals.  The  in- 
quiry, then,  is  narrowed  down  to  this  :  If  the  acts  of  1782,  and 
of  1785,  had  not  been  passed,  would  Joseph  EdcUy  under  the 
will  of  his  father,  have  been  seised  of  a  conditional  fee,  or  fee 
tail,  in  the  premises  ? 

I  know  no  other  way  of  resolving  this  question  than  by  ex- 
amining to  the  English  statute,  by  which  entails  were  created, 
and  the  decisions  of  the  English  courts  under  that  statute  ;  for 
I  understand  it  to  be  settled,  that  the  construction  given,  by 
the  superior  courts  in  Great  Britain,  to  statutes,  conveyances, 
and  devises,  and  to  particular  words  in  conveyances  and  de- 
vises, prior  to  the  year  1775,  is  evidence  of  a  part  of  the  com- 
mon law  of  England ;  and  by  the  solemn  act  of  the  framers  of 
our  constitution,  that  common  law,  subject  to  the  exceptions 
contained  in  the  constitution,  is  a  part,  and  an  important  part, 
of  the  law  of  this  state. 

Conditional  fees  existed  at  common  law,  before  the  passage 
of  the  statute  rfc  donis.  But  as  it  was  the  settled  doctrine 
that  a  person  holding  an  estate  to  him  and  the  heirs  of  his 
body,  which  constituted  a  conditional  fee,  who  had  had  issue, 
the  condition  being  performed,  he  then  had  an  estate  in  fee 
simple  absolute,  so  far  as  to  enable  him  to  aliene  the  land  in 
prejudice  to  his  issue,  and  to  the  reversionary  interest  of  the 
donor  and  also,  to  subject  him  to  forfeit  such  estate  by  treason ; 
the  stdtute  de  donis  was  passed  to  remedy  these  evils.  This 
appears  evident  from  the  recitals  in  the  act  itself;  for,  among 
other  things,  it  recites,  "  In  case  also,  where  one  giveth  lands 
to  another,  and  the  heirs  of  his  body  issuing,  it  seemed  very 
hard,  and  yet  seemeth  to  the  givers  and  their  heirs,  that  their 
will^  being  expressed  in  the  gift,  was  not  heretofore,  nor  yet  is 
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/jv  ERROR,  obserycd.     In  all  the  cases  aforesaid,  and  after  issue  bcgr.tlen 
ALBANY,     ^"d  born  *between  them,  (to  whom  the  lands  were  given  under 

January,  1819.  guch  cohdition,)  heretofore  such  feoffees  had  power  to  aliene 

^"xsDT^Hs^  ^^^  '^"^  ®^  gi^cn,  and  to  disinherit  the  issue  of  their  land, 
V.  contrary  to  the  minds  of  the  givers,  and  contrary  to  the  form 

Jac  Ksoif.  expressed  in  the  gift.  And  further,  when  the  issue  of  such 
feoffee  is  failing,  the  land  so  given  ought  to  return  to  the  giver, 
or  his  heirs,  by  form  of  the  gift  expressed  in  the  deed,  though 
the  ifssue  (if  any  were)  had  died  ;  yet,  by  the  deed  of  feoffment 
of  them,  (to  whom  land  was  so  given  upon  condition,)  the 
donors  have  heretofore  been  barred  of  their  reversion,  which 
was  directly  repugnant  to  the  form  of  the  gift.  IVhcrefore,^* 
&c.,  it  then  proceeds,  "in  order  to  provide  a  remedy  in  the 
aforesaid  cases,''  to  enact  that  thereafter  the  will  of  the  giver 
should  be  observed,  so  that  they  to  whom  the  land  was  given 
should  not  have  power  to  aliene  the  land  so  given,  but  that 
it  should  remain  to  the  issue,  and  on  failure  of  issue  that  it 
should  revert  to  the  donor.     (2  Inst,  231.) 

Is  the  gift,  from  Mcdcef  Eden,  the  elder,  to  Joseph  Eden, 
within  tlie  cases  provided  for  in  this  statute  ?  It  is,  in  my 
view,  hardfy  possible  to  take  it  out  of  its  operation,  even  if  wo 
were  to  close  our  eyes  on  all  the  decisions  which  have  been 
made  in  similar  cases  since  the  passing  of  the  act  in  1285. 
Tiie  gift  or  devise,  taking  the  two  clauses  in  the  will,  which 
relate  to  this  property,  together,  is  to  Joseph  Eden  and  hi? 
issue  ;  and  on  failure  of  issue  by  Joseph  Ehtiy  then  to  ISrLdceJ 
Ek'7i,  if  he  survived  Joseph;  and  if  both  died  without  issue, 
then  to  the  testator's  brother  and  sister  in  Yorkshire,  and  tlieii 
heirs.  Is  not  this  the  giving  of  an  estate  to  another,  and  the 
heii-s  of  his  body  issuing  ?  Most  indubitably  it  is  ;  and  if  so, 
then  this  is  one  of  the  very  cases  in  which  the  statute  de  donis 
declares,  "  that  the  will  of  the  donor  shall  be  observed."  If 
so,  Joseph  Eden  would,  if  our  acts  of  1782  and  1786  had  not 
been  passed,  have  been  seised  of  an  estate  in  fee  tail  in  the 
premises. 

If  I  have  not  been  quite  mistaken  in  my  examination  of 
cases  which  have  been  decided  in  the  British  courts,  in  which 
questions  similar  to  the  one  now  under  consideration  have  been 
agitated,  those  cases  afford  pretty  conclusive  proof  that  the 
present  case  would  have  been  within  the  statute  de  donis. 

[  *  427  1  *It  may  be  proper  here  to  remark,  that,  for  several  centuries 

past,  the  British  courts,  under  the  impression  that  the  great 
number  and  magnitude  of  estates  in  that  kingdom,  held  in  fee 
tail,  were  injurious  to  the  prosperity  of  that  nation,  particularly 
in  reference  to  its  commerce,  have  manifested  a  strong  inclina* 
tion  to  give  such  a  construction  to  legal  instruments,  as  to 
create  as  few  of  those  estates  as  possible,  without  doing  violence 
to  the  statute.  Keeping,  then,  in  view,  this  acknowledged 
inclination  of  the  English  courts ,  if  it  shall  appear,  on  a  review 
^  of  their  decisions,  that,  notwithstanding  their  unwillingness  to 
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increase  the  number  of  entailed  estates  in  the  kingdom,  the  IN  ERROR 
estate  of  Joseph  Eden  would  have  been  there  considered  an     ALBANY 
estate  in  fee  tail,  in  my  opinion,  there  cannot  be  a  doubt  what  January,  isio. 
ought  to  be  the  decision  here.  v--^^N.^-^ta^ 

I  have  said  that  the  British  courts,  in  their  construction  of  ^^^^^^^ 
legal  instruments,  leaned  against  the  creation  of  estates  tail.  Jackso». 
Accordingly,  after  the  subjects  of  that  government  were  au- 
thorized to  dispose  of  their  lands  by  will,  executory  devises 
were  much  favored.  So  far  did  they  go  in  i^upport  of  executory 
devises,  as,  at  first  view,  woul4  seem  to  disturb  some  of  the 
important  common  law  rules,  which  had  been  before  established 
as  to  the  disposition  of  real  property.  Thus  an  executory  de- 
vise needed  not  any  particular  estate  to  support  it ;  and  by  it 
a  fee  simple,  or  other  less  estate,  might  be  limited  to  take  effect 
after  a  fee  simple.  (2  BL  Com.  172.)  But  in  both  cases,  the 
contingency  ought  to  be  such  as  may  happen  within  a  reason- 
able time,  as  within  one  or  more  lives  in  being,  or  within  a 
moderate  term  of  years.  Thusf  where  an  estate  was  given  to 
a  man  and  his  issue,  provided  he  had  issue  during  the  life  of 
B.,  and  on  failure,  then  to  C,  the  devise  over  to  C.  was  held 
a  good  executory  devise,  because  the  contingency  in  the  case 
supposed  must  happen  during  the  life  of  a  person  in  being  at 
the  time  of  the  grant.  But  if  the  estate  was  granted  to  -^. 
and  the  issue  of  his  body,  and  on  failuie  of  iisue,  then  to  B, ; 
here  the  period  when  the  issue  of  A.  should  fail  being  wholly 
undefined,  it  might,  in  notion  of  law,  be  extended  to  centuries 
then  to  come  ;  and  it  was  held  that  the  devise  over  could  not 
oe  supported.  In  this  *last  case,  the  first  taker  became  seised  [  *  428  ] 
of  an  estate  in  fee  tail.  In  the  case  now  under  consideration, 
the  devise  over  is  on  failure  of  issue  generally ;  and  if  the  rule 
I  have  just  stated  be  correct,  I  think  there  is  no  room  to  doubt 
that,  laying  out  of  view  our  statutes  relating  to  entail,  Joseph 
Eden  would  have  taken  an  estate  in  fee  tail. 

A  current  of  cases,  decided  in  England  since  the  year  1285, 
will,  I  think,  pretty  conclusively  prove  the  rule  I  have  laid  down 
to  be  correct. 

The  cases  cited  on  the  argument,  firom  the  BooJc  of  Assizes, 
some  of  which  were  decided  at  a  very  early  period,  prove  that 
this  was  the  construction  given  to  the  statute  shortly  after  its 
passage ;  and,  according  to  my  reading,  the  more  modem 
decisions  in  England  have  uniformly  accorded  with  the  early 
adjudications. 

In  Morgan  v.  Ortffiths,  {Cowp.  234.)  A,  devised  his  land 
to  J?.,  his  son,  and  "to  his  heirs  and  assigns  forever;"  and  for 
want  of  heirs  of  J?.,  then  to  C  and  his  heirs.  B,  entered  and 
had  issue,  D.,  who,  it  was  held,  took  an  estate  tail. 

In  Denn  v.  Shenton,  {Cowp,  410.)  A.  devised  land  to  his 
son  B,  and  the  heirs  of  his  body,  and  their  heirs  for  ever ;  but 
in  case  B.  should  die  without  leaving  issue,  then  to  C.  and  his 
heirs.     B,  had  issue,  a  son,  !>.,  and  died.     D.  entered^  devised 
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the  estate  to  his  mother,  and  died.  The  heir  of  C.  commenced 
an  ejectment  suit  against  D.^s  devisee,  and  claimed  to  recover, 
on  the  ground  that  f),  had  an  estate  in  fee  tail,  which,  by  the 
failure  of  issue,  was  determined.  The  court  held  the  case  too 
clear  to  admit  of  a  doubt  that  D.  had  an  estate  tail  which 
terminated  with  his  life,  and  that  the  plaintiff  was  entitled  to 
recover.  In  Blaxton  v.  Stone,  (3  Mod.  123.)  and  in  Dcnn,  ex 
dem.  Slater,  v.  Slater,  (5  Term  Rep.  335.)  the  same  doctrine 
is  explicitly  recognized.  But  the  case  of  Tenny,  lessee  ofAgar^ 
V.  Agar,  (12  East,  253.)  in  all  important  points,  is  precisely 
similar  to  the  case  now  under  consideration.  In  that  case,  the 
testator  gave  lands  to  B.,  his  son,  and  Aw  hiirs  forever,  upon 
condition  that  he  paid  his  daughter  C.  a  sum  of  money,  the 
payment  of  which  was  charged  on  the  land  devised  ;  but  in 
case  both  son  and  daughter  should  die,  without  leaving  nny 
child  or  issue,  then  the  reversion  to  D.  and  his  heirs.  B.  suf- 
fered a  common  *recovery,  in  which  he  and  his  sister  were  the 
vouchees,  and  declared  the  usqs  thereof  to  himself  in  fee ;  and, 
afterwards,  by  his  will,  devised  the  premises  to  the  defendant 
in  fee.  The  son  and  daughter  both  died  without  issue.  On 
tlieir  deaths,  the  suit  was  commenced  by  D.  It  may  be  ob- 
served, that  in  this  case  the  plaintiff  had  to  encounter  two 
objections  which  Anderson,  in  the  case  now  under  considera- 
tion, has  not.  It  was  urged,  timt  inasmuch  as  the  payment  of 
the  money  to  the  daughter  was  charged  on  the  premises,  and 
an  express  power  of  re-entry  given  by  the  will,  on  failure  of 
payment,  that  the  testator  could  not  have  intended,  in  any 
other  event,  to  have  given  her  the  possession  of  the  premises  ; 
and,  therefore,  that  his  intention  was  to  have  given' his  son  a 
fee  simple.  It  was  also  contended,  that  the  words  leaving 
issue,  implied  issue  living  at  the  time  of  the  death  of  the  first 
taker  ;  and  that,  therefore,  an  executory  devise  might  be  bup- 
portcd.  After  an  elaborate  argument,  and  a  review  of  all  the 
cases,  the  Court  decided  that  the  son  took  an  estate  tail,  re- 
mainder to  the  daughter  of  the  testator  in  tail. 

These  cases  seem  to  me  to  prove,  according  to  the  construc- 
tion of  devises,  and  the  statute  de  donis,  by  the  British  courts 
of  common  law,  that  if  the  question  was  to  be  decided  in 
Westminster  Hall,  not  a  doubt  could  reasonably  be  entertained 
but  that  it  would  be  there  adjudged,  that  Joseph  Eden,  under 
the  will  of  his  father,  took  an  estate  tail  in  the  premisea  in 
question. 

But  the  Supreme  Court,  in  the  case  of  Fosdick  v.  Cornell, 
(1  Johns.  Rep,  440.)  have  decided  differently;  and  to  the 
reasons  given  for  that  decision,  this  Court  is  referred  for  those 
which  governed  the  decision  in  the  case  now  under  considera- 
tion. The  first  case  cited  in  support  of  this  opinion  is  that  of 
Pells  V.  Brown,  (Cro.  James,  590.)  which  is  relied  upon  as  a 
leading  case.  In  that  case  the  devise  was  to  A.  and  his  heirs 
forever;  but  if  ^.  died  without  heirs  living  B.,  then  the  devise 
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was  over  to  B.     This  was  decided  to  be  a  devise,  in  fee,  to  IN  ERROR 
A, ;  the  words  "  living  B"  being  sufficient  to  make  the  de-     ALBANY 
vise  over  to  B.  good  as  an  executory  devise.     But  in  that  case  January,  j^b  19 
the  essential  quality  to  support  ao  executory  devise  existed ; 
namely,  in  definitely  limiting  the  time  when  the  contingency 
should  happen,  to  wit,  during  the  life  of  B.     It  *was  on  this 
ground  that  the  decision  was  made.     It  is  unnecessary  for  me      [  *  ^0  ] 
to  remark,  that  in  this  essential  part  of  that  case,  it  differs 
toUJly  from  the  one  now  to  be  decided. 

The  next  case  is  Hughes  v.  Sayer,  (I  P.  ffUKamSy  534.) 
The  testator  had  devised  his  persmal  estate  to  A.  Sf  B,y  and 
upon  either  of  them  dying  without  issue,  then  to  the  survivor. 
This  was  held  a  good  devise  over.  Had  the  devise  been  of 
real  property,  this  case  would  have  been  in  point.  But  the 
doctrine  has  been  long  since  settled  in  England,  that  the  same 
words  used  in  a  will,  when  applied  to  real  property,  have  a 
different  construction,  when  used  in  reference  to  personal 
proi^erty.  In  the  one  case,  they  create  an  estate  in  fee  tail ;  in 
the  other,  a  fee  simple,  to  be  made  void  on  the  happening  of  a 
contingency. 

There  are  some  very  good  reasons  for  these  rules,  (6  Term 
Rep.  589,  590.)  but,  according  to  my  view  of  the  subject,  it 
is  unnecessary  to  state  them.  For,  if  it  can  be  shown  that 
such  is  the  fact,  that  tlie  courts  in  Great  Britain  have,  from 
the  earliest  times  down  to  the  present  moment,  considered  the 
rule  I  have  mentioned  as  obligatory,  I  am  warranted  in  assum- 
ing that  such  is  the  common  law ;  and  that,  consequently,  the 
judicial  tribunals  of  this  state  are  not  at  liberty  to  depart  from 
It  without  legislative  provision. 

But  the  case  of  Denn  v.  Shcnion,  (Cowp,  410.)  already 
mentioned,  settles  the  question  beyond  the  reach  of  doubt. 
In  .that  case,  the  question  was,  whether  the  words,  dying  with- 
out leaving  issue,  meant  an  indefinite  failure  of  issue:  And  it 
was  admitted,  that  had  this  been  a  bequest  of  personal  prop- 
erty, these  words  would  have  supported  the  devise,  even  if  the 
first  taker  had  died  without  issue.  Lord  Mansfield,  on  the 
argument,  put  the  question  to  the  counsel  for  the  defendant, 
whether  he  knew  of  any  case  where,  upon  a  limitation  of 
lands  upon  a  dying  without  issue,  those  words  had  been  con- 
fined to  a  dying  without  issue  living  at  the  time  of  the  death. 
His  lordship  added  :  "  The  distinction  is  between  a  devise  of 
lands  and  personal  estate."  In  the  latter  case,  the  words  are 
taken  in  their  vulgar  sense,  that  is,  a  dying  without  leaving  issue 
at  the  time  of  his  death ;  in  the  former,  they  are  taken  in  a  legal 
sense,  and  that  is,  when  there  is  a  fiiilure  of  issue.  The  counsel 
named  *no  such  case.  This  was  so  late  as  the  year  1776.  [  *  43^  I 
Jx>rd  Mansfield,  as  I  have  before  stated,  said  he  considered 
the  case  too  clear  to  admit  of  a  doubt. 

The  cases  of  Target  v.  Gaunt,  (1  P.  Wins.  432.)  Pinbury 
f.  EUcin,  (I  P.  Wms.  563.)  and  Forth  v.  Chapman,  (1  P.  Wms. 
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IN  ERROR.  663.)  all  support  the  doctrine  laid  down  in  Denn  fy  ShentofL 
It  is  true,  that  Lord  Kenyan,  in  Porter  v.  Bradley,  doubted 
whether  the  words  "  leaving  no  issue,"  when  applied  to  per- 
sonal property,  should  have  a  different  construction  than  when 
applied  to  real  property.  But  he  did  not  even  venture  to  ex- 
press an  opinion  to  that  effect,  and  it  would  be  going  very  far, 
to  permit  the  doubt  of  a  single  judge  to  be  set  up  against  a 
current  of  decisions  in  England,  which,  I  conceive,  prove  the 
rule  to  have  been  there  long  since  immutably  settled.  Lord 
Kenyan  himself,  in  Daintry  v.  Dainiry,  (6  Term  Rep.  307 — 
314.)  adopted  the  very  distinction,  the  correctness  of  which  he 
before  seemed  to  doubt.  If  I  am  right  in  my  view  of  this 
case,  it,  of  course,  can  have  no  bearing  on  the  question  now  to 
be  decided. 

The  case  of  Roe  v.  Jeffery,  (7  Tern  Rep.  589.)  is  also 
cited.  In  that  case.  A,  devised  lands  to  B.,  and  if  he  should 
die  and  have  no  issue,  then  to  C.  D.  fyE.  It  was  held,  that  the 
devise  over  was  good ;  because,  the  Court  were  of  opinion,  that 
the  words  leave  no  issue,  were  synonymous  to  the  words  no 
issue  living  at  the  time  of  the  death  of  the  first  taker.  It  is 
plain,  I  think,  that  this  case  does  not  touch  the  one  now 
under  consideration.  The  general  rule  in  this  very  case  is  ad- 
mitted, that  if  the  words  used  by  the  testator  were  not  such  as 
would  warrant  the  Court  in  inferring  that  he  meant  issue  living 
at  the  time  of  the  death  of  the  first  taker,  it  was  an  estate  tail. 
In  the  present  case,  it  will  hardly  be  contended,  that  such  an 
inference  can  be  fairly  drawn  from  the  words  of  Mr.  Edin^s 
will.  But  it  is  proper  to  remark,  that  even  this  case  stands 
alone ;  that  in  Denn  v.  Shenton,  above  cited,  the  decision  of 
the  Court  of  King's  Bench,  (Lord  Mansfield  presiding,)  was 
directly  the  reverse,  and  that  in  the  case  of  Agar  v.  Agar, 
which  was  decided  so  late  as  the  year  1810,  this  decision  is 
not  recognized  as  law. 

The  last  case  from  the  English  authorities,  cited  in  support 
*of  the  opinion  of  the  Supreme  Court,  which  I  shall  notice,  is 
Porter  v.  Bradley.  (3  Term  Rep,  143.)  This  case  was  cited 
with  considerable  confidence  by  the  counsel  on  the  argument, 
and  seems  to  have  had  great  weight  with  the  Court,  in  Fosdick 
V.  Cornell,  A,  devised  land  to  his  son  B,  and  his  heirs  and 
assigns  forever ;  but  if  he  died  "  without  leaving  issue  behind 
him,'^  then  to  C.,  &c.  The  Court  held  that  B,  took  an  estate 
in  fee  simple,  and  that  on  his  dying  without  issue,  the  remain- 
der over  was  good  by  way  of  executory  devise.  Because,  the 
words  "  leaving  no  issue  behind  Am"  were  deemed  tantamount 
to  the  words,  leaving  no  issue  at  the  time  of  the  death  of  the 
first  taker.  It  is  hardly  necessary  again  to  remark,  that  this 
decision  does  not  at  all  affect  a  devise,  where  the  limitation 
over  is  on  ftulure  of  issue  generally.  Indeed,  Lord  Kenyan,  in 
delivering  the  opinion  of  the  Court,  says,  that  if  the  subsequent 
part  of  the  devise  had  been,  and,  in  case  he  shall  die  without 
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heirs,  (or  issue,)  then  over,  it  would  have  given  B.  an  estate  in  IN  ERROR, 

^^^  ^*'-  ALBANY? 

l*hus  it  appears,  from  the  very  case  cited  to  support  the  claim  Jamiaiy,  1819. 
of  the  plaintiff  below,  that  the  words  in  the  will  now  under  con-  —  - 
sidcration  would,  in  England,  have  been  adjudged  to  give 
Joseph  Eden  an  estate  in  fee  tail.  Indeed,  I  understood  one 
of  the  counsel  for  the  plaintiff  below,  to  admit  on  the  argu- 
ment, that  if  this  question  was  to  be  decided  in  England,  it 
would  probably  be  there  adjudged,  that  Joseph  Eden  took  an 
estate  in  fee  tail.  For  my  part,  I  cannot  doubt  but  that  it 
would  be  so  adjudged. 

Although  the  decisions  of  the  Supreme  Court  are  always 
entitled  to  great  respect,  yet  I  have  not  thought  it  necessary 
to  notice  the  cases  of  Jackson  v.  Blanshan,  (3  Johns.  Rep. 
292.)  of  Moffat  v.  Strong,  (10  Johns.  Rep.  12.)  nor  of  Jack- 
son v.  Staats,  (11  Johns.  Rep.  337.)  because  the  decisions  in 
all  these  cases,  so  far  as  they  relate  to  the  question  now  undei 
consideration,  were  founded  on  that  of  Fosdick  v.  Cornell,  and 
if  the  reasons  on  which  the  decision  of  that  cause  is  founded 
are  not  sound,  it  is  evident  that  the  subsequent  decisions  must, 
also,  be  erroneous. 

But  it  is  alleged,  that  as  entails  were  abolished  before  the 
will  in  question  was  made,  and  as  every  man  is  presumed  to 
know  the  law  of  the  land,  the  testator  could  not  *have  intended  [  *  433  ] 
to  create  an  estate  which  did  not,  and  could  not,  exist ;  and 
that,  therefore,  he  intended  to  give  Joseph  Eden  such  an  estate 
in  the  premises  in  question,  as  would  make  the  devise  over 
good.  To  aid  this  allegation,  the  old  and  salutary  rule,  that 
the  intention  of  the  testator  shall  have  a  controlling  influence 
in  the  construction  of  wills,  has  been  referred  to. 

I  agree  that  this  reasoning  is  entitled  to  great  consideration 
in  the  decision  of  this  cause ;  but  I  cannot  admit  the  correct- 
ness of  the  allegation  to  the  extent  to  which  it  has  been  press- 
ed upon  us.  If  it  were  true  to  the  extent  contended  for,  it 
would  have  been  sufficient  for  the  legislature,  simply  to  have 
abolished  estates  tail,  and  the  latter  clause  in  the  section  which 
I  have  quoted  would  have  been  useless.  For  if  this  proposi- 
tion could  have  been  supported  in  all  its  extent,  of  what  use 
was  it  for  the  legislature,  after  abolishing  entails,  to  enact  that 
if  any  person  thereafter  would,  if  that  act  had  not  been  pas>ed, 
have  become  seised  in  fee  tail  of  an  estate,  he  should  be  deem- 
ed seised  thereof  in  fee  simple.  The  legislature,  therefore, 
evidently  presupposed  cases,  in  which  testators,  from  an  igno- 
rance of  the  law,  might  intend  to  create  estates,  which,  if  that 
act  had  not  been  passed,  would  have  been  estates  in  fee  tail ; 
and  they  proceed  to  declare  what  shall  be  adjudged  to  be  the 
legal  efl^t  of  such  intent,  whenever,  according  to  the  settled 
rules  of  construction  of  devises,  it  could  be  fiurly  collected 
from  the  win.  It  is  said  with  great  propriety,  by  Ch.  J.  Par- 
sons^ (5  Mass.  Rep.  501.)  that  ^*in  construing  any  devise,  if  it 
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jumaiy,  1819.  construction  ought  to  be  received,  as  we  may  unsettle  the 
title  to  estates  long  holden  under  such  a  rule ;"  and  so  well 
settled  is  the  construction  of  the  words  in  this  devise,  in  favor 
of  the  notion  of  an  estate  in  fee  tail,  if  our  statute  had  not  been 
passed,  that  I  cannot  feel  myself  at  liberty  to  depart  firom  that 
construction. 

It  is  also  urged,  that  the  genius  of  our  government,  and 
sound  policy,  require  that  the  English  rule  of  construction,  in 
relation  to  the  present  question,  should  he  abolished.  *I 
confess  1  very  much  doubt  the  correctness  of  this  position. 
To  encourage  the  creation  of  estates  in  fee  simple,  in  persons  hav- 
ing a  life  estate  in  lands,  appears  to  me  much  better  calculated  to 
promote  the  prosperity  of  a  people  highly  commercial  in  their 
character,  than  to  afford  too  great  a  fecility  of  fettering  them 
by  contingent  remainders.  The  inconveniences  and  dangers 
resulting  trom  executory  devises  are  strongly  exempUfied  in  the 
case  of  Peter  TTielusson's  vfill,  (4  Fejey,  227.  S.  C.  11  Vezey, 
112.    2JB/.  Cbm.  74.) 

But  admitting  that  sound  policy  required  the  abolition  of 
the  rule  of  construction,  which  I  contend  is  established  in 
England ;  yet,  if  it  be  true,  that,  from  a  series  of  decisions  in 
the  British  courts,  from  the  year  1285  to  the  year  1777,  such 
a  rule  has  invariably  been  adhered  to,  as,  when  applied  to  the 
will  in  question,  would  have  given  Joseph  Eden  an  estate  in 
fee  tail ;  and  when  it  is  recollected  that  the  statute  is  mandato- 
ry on  the  judicial  tribunals  in  this  state,  to  wit,  that  he  shall  in 
such  case  be  deemed  and  adjudged  seised  thereof,  in  fee  simple 
absolute,  I  cannot  but  think  that  the  argument  founded  on  policy 
or  expediencv ;  is  addressed  to  a  wrong  tribunal.  The  legisla- 
tive, not  the  judicial,  department  of  government,  is  alone  com- 
petent to  apply  the  proper  corrective.  For  another  and'  more 
unportant  principle  in  our  government  may,  by  such  a  mode 
of  reasoning,  be  violated ;  I  mean  that  of  keeping  distinct,  and 
within  their  own  constitutional  boundaries,  the  different  branches 
of  the  government.  The  business  of  the  judicial  tribunals 
is  to  declare  what  the  law  is,  and  not  what  it  ought  to  be. 
Wherever  they  shall  undertake  to  alter  or  disregard  any  part 
of  the  common  law  of  England,  not  inconsistent  with  our  con- 
stitution and  statutes,  because  it  may  appear  to  them  inconve- 
nient, inexpedient,  or  impolitic,  and  shall  be  tolerated  in  such 
undertaking,  the  judge  becomes  also  a  legislator,  and  one  of 
the  main  piUars  of  our  constitution  is  broken  down :  our  most 
sacred  and  invaluable  rights  would  then  depend,  not  on  the 
laws  of  the  land,  but  on  the  will  of  individuals. 

I  am  of  opinion  that  the  ludgment  below  ought  to  be  re- 
versed, and  that  judgment  should  be  entered  on  the  verdict 
for  the  defendant  betow. 
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*H.  Yates,  Senator,     This  is  the  first  time,  since  the  case  IN  erkoil 
of  Fosdick  V.  Cornell,  that  the  doctrine  there  established  has     alb  any 
been  called  in  question  in  this  Court ;  and  when  we  consider  January,  m\f 
that  the  principles  so  decided  have  been  recognized  in,  at  least,  ^"^iP'r^^ 
three  subsequent  cases,  it  would  require  some  very  strong,  and,  v. 

indeed,  an  irresistible  course  of  reasoning  to  demonstrate  that      J^cksox, 
the  titles  acquired  under  those  decisions  ought  to  be  shaken, 
and  property  to  an  immense  value  again  set  afloat. 

I  believe,  upon  the  most  mature  reflection,  that  the  decision 
of  the  Supreme  Court  can  be  supported  upon  the  soundest 
legal  principles. 

I  hold  it  to  be  a  well-settled  rule  of  construction,  that  the 
terms  used  in  a  will  are  to  be  understood  in  their  popular  sense, 
unless  opposed  to  some  rigid,  unbending  rule  of  law.  Now, 
no  one  can  hesitate,  for  a  moment,  as  to  the  meaning  of  the 
testator  in  the  case  before  us.  He  clearly  intended,  that  if 
either  of  his  two  sons  should  die  without  lawful  issue,  the  sur- 
vivor should  take  the  whole  which  was  devised  to  both  ;  and 
the  only  question  is,  whether  there  is  any  inflexible  rigid  rule 
of  law  to  wrest  the  plain  and  manifest  intention  of  the  testator 
to  a  purpose  altogether  different  from  what  he  intended.  I  am 
unacquainted  with  any  such  rule ;  nor  do  I  consider  the  cases 
cited,  when  collectively  taken,  to  establish  such  a  position. 
But  if  there  are  any  such  cases,  let  it  be  remarked,  that  the 
policy  and  genius  of  the  British  government  are,  in  some  re- 
spects, opposed  to  our  own  ;  they  encourage  and  support 
estates  tail,  as  being  important  in  forming  family  settlements ; 
they  always  lean  in  favor  of  the  eldest  son,  as  heir  at  law  ;  and 
to  oust  the  devisee,  they  invariably  incline  to  maintain  some 
of  the  features  of  the  feudal  system,  which  are  so  intimately 
connected  with  the  splendor  of  a  monarchy,  and  the  wealth 
and  dignity  of  an  overgrown  nobility.  On  the  contrary,  it  is 
the  policy  and  genius  of  our  republican  institutions,  to  consider 
all  the  children  of  a  parent  as  placed  on  an  equal  footing,  and 
to  discountenance  an  aristocracy  of  wealth  and  influence. 

I  shall  now  proceed  to  show,  from  a  review  of  the  leading 
cases,  that  the  law  is  not  opposed  to  the  plain  and  manifest 
•meaning  of  the  testator.  Indeed,  it  would  be  serious  matter  [  *  436  ] 
of  regret,  that  any  court  could  be  called  upon  to  adjudge  ap 
instrument  in  writing,  to  operate  contrary  to  the  obvious 
meaning  of  the  party  who  made  it ;  but  I  am  happy  to  say, 
that  we  are  not  placed  in  a  situation  so  repugnant  to  our  feel- 
ings, and  that  the  law  and  justice  of  the  case  are  united  in 
fiivor  of  the  construction  I  have  given.  The  testator  says  in 
this  will,  that  '^  if  either  of  his  sons  should  die  without  issue, 
his  share  shall  go  to  the  survivor."  Joseph  Eien,  one  of  the 
sons,  died  on  the  20th  of  August^  1813,  without  issue,  and 
Medcef  Eden  survived  him  ;  he  ought,  therefore,  to  take  under 
this  will,  according  to  the  testator's  intention.  In  the  case  of 
Fosdick  V.   Cornell,  (1  Johns.  Rep.  439.)  the  will  was,  "  that 
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ix  ERROR,  if  any  of  the  testator's  sons  should  die  without  heirs  male,  the 
land  should  go  to  the  survivor."  On  that  occasion,  as  on  this, 
the  question  was,  whether  the  will  created  an  estate  tail  or  not ; 
and  counsel  of  the  first  eminence  discussed  that  question,  in 
which  all  the  leading  English  cases  were  cited  and  urged  in 
the  argument.  The  Court  said,  that,  according  to  the  case  in 
I  F.  IVms,  534.,  {Hughes  v.  Sayer,)  it  was  a  good  devise  over ; 
for  the. words,  dying  without  children,  must  be  taken  to  be 
children  living  at  the  time  of  the  death  of  the  party,  and  could 
not  mean  an  indefinite  failure  of  issue.  Thcmyscn,  Ch.  J., 
who  delivered  the  opinion  of  the  Court,  clearly  showed,  tliat  it 
was  fairly  to  be  collected  from  the  provisions  of  the  whole  will, 
that  the  testator  intended  that  the  devise  over  should  take  effect, 
if  the  first  taker  should  die  without  a  son  living  at  tlie  time  of 
his  death,  and  that  it  was  not  to  depend  on  an  indefinite  fail- 
ure of  issue. 

The  next  case,  in  order  of  time,  is  that  of  Jackson  v.  Blan^ 
shan,  (3  Johns.  Rtp,  292.)  The  words  in  the  will  were,  "  that 
if  any  of  his  children  should  die  before  they  came  to  full  age, 
or  without  lawful  issue,  then  his  or  their  part  should  be  divided 
among  the  survivors."  Ktnt^  Ch.  J.,  said,  that  such  a  devise 
over  was  good  by  way  of  executory  devise,  and  not  too  re- 
mote ;  for  the  construction,  he  stated,  was  well  settled,  that 
the  words,  *'  without  lawful  issue,"  meant  issue  living  at  the 
time  of  his  death  ;  and  he  quoted  the  case  of  Fosdick  v.  Cor* 
nelly  as  settling  the  point ;  the  rest  of  the  Court  *concurred  in 
that  opinion.  The  next  case  is  that  of  Moffat  v.  Slroiig^  ( ]  0 
Johns.  Rep,  12.)  The  words  of  the  will  were,  "  if  any  of  the 
sons  should  die  without  lawful  issue,  then  his  part  to  go  to  the 
survivors,"  &c.  Kent,  Ch.  J.,  said,  that  Lord  Tliurlow  had 
mentioned  there  were  fifty-seven  cases  on  the  point,  and  that 
they  had  increased  greatly  since;  and  Ch.  J.  Kint  proceeded 
to  consider  the  subject  fully,  and  after  admitting  there  were  some 
contradictory  opinions,  came  to  this  conclusion,  after  great  de- 
liberation :  "  That  the  intent  of  the  testator,  according  to  the 
settled  legal  construction  of  terms,  was  to  provide  for  the  sur- 
viving sons,  on  the  contingency  of  either  of  the  son's  dying, 
leaving  no  issue  at  his  death ;  and  as  this  intention  is  consistent 
with  the  rules  of  law,  the  limitation  over  is  good  by  way  of 
executory  devise."  The  rest  of  the  Court  concurred  in  the 
opinion. 

The  next  case  is  Jackson  v.  Staatsy  (11  Johns,  Rep,  337.) 
The  words  in  the  will  were,"  if  any  one  or  more  happens  to 
die  without  heirs,  then  his  or  their  part  to  be  equally  divided 
among  the  rest  of  the  children,"  &c.  The  question  was  again 
fully  and  ably  discussed.  Spencer,  J.,  in  delivering  the  opinion 
of  the  Court,  said,  "  The  plain  and  natural  intention  of  the 
testator  was,  that  such  parts  of  his  estate  as  he  had  specifically 
devised,  both  real  and  personal,  should  go  over  to  his  surviving 
children,  on  the  contingency  stated  in  the  will ;"  and  he  cited 
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the  case  of  Moffat  v.  Strongy  and  then  entered  fully  into  the  in  error. 
reasoning  of  the  leading  cases,  and,  with  the  Court,  came  to  "Albany 
the  same  conclusion  as  stated  in  the  cases  I  have  already  Jaouaiy,  1819 
cited.  .    ^   ^    - 

I  am  unwilling,  for  one,  to  interfere  too  much  in  disturbing 
titles  to  real  property,  which  may  have  been  acquired  under 
the  repeated  and  solemn  decisions  of  the  Supreme  Court; 
more  especially  when  such  efforts  are  made  to  counteract  the 
plain  justice  of  the  case,  and  the  manifest  and  decided  mean- 
inof  of  the  parties, 

I  am,  therefore,  of  opinion,  that  the  judgment  below  ought 
to  be  affirmed. 

Adams,  Austin,  Barnum,  Barston,  Bowne,  Dayton,  ♦Dit-       [  *  439  ] 
Mis,  Knox,  Mallery,  Noyes,  Rosecrantz,  Ross,  and  Swart, 
Senators,  concurred. 

A  majority  of  the  Court  (a)  being  of  the  same  opinion,  it  J5w««»t  istk 
was  thereupon  ordered  and  adjudged,  that  the  judgment  of 
the  Supreme  Court  be  affirmed  ;  and  that  the  plaintiff  in  error 
pay  to  the  defendant  in  error  one  hundred  and  fifly-eight 
dollars  and  thirty-four  cents,  for  his  costs  and  charges  in  and 
about  his  defence  in  this  Court ;  and  that  tlie  record  be  re- 
mitted, &c. 

Judgment  of  affirmance,  (b) 

St)  For  Reversing,  10 :  for  Affirming,  14. 
^  )  In  a  case,  which  afterwards  arose  on  the  saine  will,  with  tho  additional 
fact,  that  M.f  the  other  son  of  the  testator,  died  on  the  2Gtli  of  Jtc/y,  1819,  with- 
oat  lawfal  issue ;  it  was  decided  by  the  Sup/eme  Court,  that  the  limitation  over, 
on  the  death  of  the  testator's  son  Jostpkf  being  good,  by  way  of  executory  de- 
vise, the  estate  rested  in  JH.,  the  surviving  son ;  and  the  devise  in  his  favor 
having  taken  effect,  ceased  to  be  execuU)ry,  and  he  became  seised  in  fee  tail, 
by  necessarv  implication  of  law,  with  a  remainder  expectant  in  favor  of  John 
and  Ifannah,  the  brother  and  sister  of  the  testator ;  and  by  virtue  of  the  statute 
of  the  23d  of  February,  1786,  (1  R,  S.  722.  §  3.  )aboIishing  esUtes  tail,^.  became 
seised  in  fee  simple  aosolute  of  the  estate,  &c.  first  devised  to  his  brother  Joseph, 
—Litm^  ex  dem.  £<£«/»,  v.  Burtis,  20  Johns.  Rep.  483.  See  also  Jackson,  ex  dem. 
Herkimer,  v.  BeUinger,  18  Joktu.  Ritp,  968.  WUku  t.  Xioii,  ex  dem.  Edn^^  3 
C4»i0en,333. 
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January,  1819.  NaTHANIEL    L.    GrISWOLD,    and    UEORGE    UBISWOLD9 

TC^^IJ^I!^  plaintiffs  in  error, 

w.nJ;oTOK.  agmnst  .,,,.„ 

Joshua  Waddington,  who  is  impleaded  with  Henry 
Waddington,  defendant  in  error. 


V  s  ioon  as  a 


/4-IIN 


III.      n.    , 
til. -..I 


acl 


THIS  cause  came  before  this  Court,  on  a  writ  of  error  to 
mcmvmj',  "ail  the  Supreme  Court.  (*S.  C  15  Johns.  Rep,  57.) 
liniio^Vommu-  '^'^^  plaintiffs  in  error  brought  an  action  of  assumpsit  against 
iiKRiio'ii  or  ill-  the  defendant  in  error,  to  recover  3627/.  11*.  Irf.  sterling,  the 
I  *ern  "ihe  du"  balance  of  an  account  current,  signed  by  Henry  Waddington 
us  of  ibu  fy  Cj,  dated  at  hondon,  January  1,  1815.  The  cause  was 
""'■'  wifhl!irt  tried  at  the  New-York  sittings,  in  December,  1816.  before  Mr. 
'  I  per-  Justice  Van  Ness,  It  was  admitted  that  the  signature  to  the 
.is^n-  account  current  was  in  the  handwriting  o(  Henry  Waddington^ 
bwiui.  of  London,    This  account  comprised  transactions  arising  during 

[  *  439  )  the  year  1814,  consisting  *of  cash  and  bills  received  by  Henry 
.aL^7™!  f*"  4r  Co.  at  London,  from  or  on  behalf  of  the  plaintiffs. 
«raii  ixisi.  nor  To  provc  that  the  defendant  in  error  was  Hl  partner  of  the 
r.so  *rv  "»m|»ii'  house  of  Hcnnj  Waddington  fy  Co.  the  plaintiffs  gave  in  evi- 
ration of  law,  dence,  a  petition  presented  to  the  District  Court  of  New- York, 
lou'wiu??.;  on  the  9th  of  March,  1813,  by  the  defendant,  J,  W,,  for  the 
.."^ "j>  —Aiui  purpose  of  procuring  a  remission  of  the  forfeiture  of  penalties 
L-ijT  i iMui^an  incurred  by  the  importation  of  goods  from  Engknd,  by  Joshua 
r^^M  \  s  f^^^^i^g^<>^  fy  Co,  in  1812.  The  petition,  which  was  verified 
a'^ciii/!eu^^ero',  by  the  oath  of  the  defendant,  and  made  under  the  act  of  Con- 
upon  an^-  con-  ^fcss  of  January,  1813,  stated  that  the  petitioner  was  one  of 
J?^su^'h'"§ir"ii  the  firm  of  Joshua  Waddington  fy  Co.  of  the  city  of  Ntic-  York, 
iiiicrronrsc,  ihe  merchants,  and  that  he  petitioned  in  behalf  of  himself,  Hemy 
sci^uV\hc^re-  Waddington,  fy  Robert  Newhy,  the  other  member  of  the  said 
gniiiy  of  Ihe  firm: — ^That  the  goods  were  purchased  in  England,  i^rior  to 
adcfcme."'  **  any  knowledge  of  the  existing  war,  and  were,  between  tlie  23d 
A  cDiiimer-  of  Jung  and  15th  day  of  September,  shipped  for  New- York, 
Ixlsimg "^^iJ^  and  that,  at  the  time  of  the  shipment  and  seizure,  the  goods 
T*^b"'i  *ro  *'^^"  ^'^^  owned  solely  by  the  defendant,  "  and  his  said  partners, 
uid  '  iha*:""of  who  wcro  citizeus  of  the  United  States,^'  In  an  affid.*tit, 
VT^vT'h  'u*'  ^""®^®d  ^^  ^^  petition,  the  defendant  also  stated,  "that  the 
breakiug  oui  of  Said  firm  of  J,  W,  fy  Co.  was  composed  of  the  defendant, 
WW  Eeiwcen  Henry  Waddington,  fy  Robert  S,  Newby,  who  were  all  citizens 
fries.^"  *^°**""  of  the  United  States,  and  that  their  business  was  conducted 
in  Great  Britain,  by  the  said  H.  W.  who  also  conducts  the 
firm  of  H.  W,  fy  Co.,  which  last  mentioned  firm  was  composed 
of  himself,  H.  W,  and  the  defendant." 

The  plaintiffs  also  proved,  that  the  ship  Robert  Bums  sailed 
nsR  cartel,  from  Nexo-York  to  England,  \n  July,  I8J3;  that 
the  secretary  of  state,  by  a  letter  dated  in  June,  1813,  directed 
the  marshal  of  New- York  to  take  charge  of  all  letters  in- 
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tended  to  be  sunt  by  that  cartel^  to  in:;pect  them,  and  to  detain  in  error 
"  all  correspondence  of  an  improper  character,  attempted  with  ^Liuny 
Hie  enemy,  or  persons  resident  in  his  doipinions."     The  mar-  Jaimar)-,  isfa 
shal  stated  that  a  number  of  letters,  so  sent  and  inspected,  ^"^riswo?*^ 
contained  bills  of  exchange  drawn  ajid  remitted  by  merchants  v. 

residing  in  the  United  States,  on  persons  residing  in  England,  Waddihgtos 
and  that  the  amount  of  the  bills  so  sent  out  by  that  cartel,  was, 
probably,  one  ^million  of  i>ounds  sterling.  That  after  the  [  *  440  ] 
cartel  had  sailed,  he  informed  the  department  of  state  of  the 
amount  of  bills  sent  out ;  that  one  of  the  plaintiffs  went  out 
in  that  cartel,  in  the  capacity  of  a  steward,  and  produced  no 
passport;  and  he  returned  to  New- York  in  Mayor  June,  1814. 
He  did  not  know  whether  the  bills  so  forwarded  wore  drawn 
on  funds  in  England,  or  intended  as  a  remittance  of  funds  to 
that  country. 

The  plaintiffs  further  proved,  that  the  Fair  American  sailed 
as  :i  cartel  from  Njw-York  to  England,  in  January,  1S14  ; 
that  the  secretary  of  state,  by  a  letter  dated  in  Decciriber,  1813, 
directed  that  all  letters  to  be  forwarded  by  the  cartel  should 
be  inspected,  and  that  ***no  communications  were  to  go 
that  were  of  a  character  hostile  to  the  government  or  interest 
of  the  country,  and  that  in  discriminating,  the  marshal  was 
to  exercise  a  liberal  discretion."  Bills  to  the  amount  of  about 
half  a  million  pounds  sterling  were  sent  out  by  this  second 
cartel ;  but  it  did  not  appear  whether  they  were  drawn  on  funds 
in  Great  Britain,  or  were  remitted  to  create  funds  there. 

It  was  also  shown,  on  the  part  of  the  plaintiffs,  that  the 
government  of  the  United  States,  during  the  late  war,  pur- 
chased of  individuals,  bills  of  exchange  on  Englanl,  to.  the 
amount  of  300,000  dollars,  for  the  purpose  of  paying  the 
interest  on  the  Louisiana  debt,  and  for  the  relief  of  our  prison- 
ers in  England, 

To  prove  that  the  partnership  between  H,  W,-  fy  J.  IV,  was 
dissolved  by  them  on  the  31st  of  December,  1812,  the  defendant 
produced  a  letter  from  H,  W,  to  the  defendant,  dated  the 
1 8th  of  January,  1811,  which  stated  that  a  dissolution  of  the 
partnership  could  not  be  advertised  in  the  Gazette,  according 
to  the  desire  of  the  defendant,  without  the  signature  of  both 
parties ;  but  that,  **  as  the  defendant  had  agreed  to  continue  for 
two  years  longer,  it  would  be  better  for  all  parties,  that  it  shouM 
go  on  to  that  period."  The  defendant,  also,  produced  another 
letter  from  H,  W,  to  him,  dated  the  9th  of  January,  1813,  in 
which  he  says,  "  I  have  sent  the  dissolution  of  the  partnership 
to  the  Gazette,  and  it  will  be  inserted  in  course  :" — That  as 
soon  as  he  had  received  the  respective  settlements  of  the  de- 
fendant, he  *would  attempt  one  there:  That  "a  proper  line  [  •441  ^ 
was  struck  in  the  books  and  cash,  and  you  (the  defendant)  are 
no  longer  interested  in  any  losses  or  profits  on  this  side." 

B,  F,  a  witness,  testified  that  he  entered  the  counting-house 
of  H.  fV.  fy   Co.  as  a  clerk,  in  December^  1813,  or  January^ 
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EN  ERROR.  1814;  ihaXH.  W,  entered  into  large  speculations  with  different 
ALBANY      persons;  that  he  did  not  know  that  the  defendant  had  any 

January',  loio.  interest  in  the  business,  or  derived  any  emolument  from  it, 

^^^^^^^;^^^  after  the  defendant  became  a  clerk  in  the  house.     That,  on  the 
V.  25th  of  March,  1315,  H.  W,  was  declared  a  bankrupt;  soon 

iVaddik<;to!i.  after  which  the  witness  left  his  employment.  That  in  February^ 
1814,  the  witness  saw  one  of  the  plaintiffs,  N,  L,  C,  in  London, 
and  heard  a  conversation  between  him  and  H.  W.  in  which  he 
promised  to  make  good  the  balance  of  his  account,  which  was 
soon  after  done,  by  the  payment  of  537/.  I*.  \Qd,  sterling. 
That  11.  IV.  was  a  British  subject,  and  had  not  been  in  the 
United  States  since  1798,  and  was  married  and  settled  in 
London.  That  he  continued  to  use  the  firm  of  //.  W.  fy  Co. 
and  continued  in  full  credit  until  his  bankruptcy. 

T.  L,  Ogden,  a  witness  for  the  defendant,  testified,  that  he 
prepared  the  petition  and  affidavit  presented  to  the  District 
Court.  "  That  he  had  no  particular  instructions  from  the 
defendant,  and  that  his  attention  was  called  to  the  persons 
composing  the  firm  of  IL  W,  fy  Co.,  and  J.  fV.  fy  Co.,  in  re- 
lation only  to  the  subject  matter  of  the  petition  ;" — "  that  he 
had  several  petitions  to  prepare,  at  the  time,  for  other  persons, 
who  were  anxious  to  get  them  forward,  and  which  occasioned 
a  great  press  of  business." 

It  appeared  that  a  passport  had  been  obtained  for  JV.  L.  (?., 
one  of  the  plaintiffs,  who  went  in  the  dartel. 

Two  accounts  current  were  produced  by  tlie  plaintiffs,  be- 
tween them  and  //.  fV.  fy  Co.  for  the  years  1810,  1811,  and 
part  of  1813,  which  consisted  principally  of  bills  of  exchange 
credited  and  cash  paid. 

The  defendant  give  in  evidence  (1.)  a  letter  from  James 
Stewart  to  H.  IV.  fy  Co.  dated  Antigua,  23d  of  March,  1814, 
stating,  that  ^'  from  the  recommendation  of  Messrs.  N.  L.  and 
G.  Griswold,  he  had  been  induced  to  endorse  to  him  sundry 

[  •442  ]  bills  of  exchange  on  London,  for  the  sum  of  4,358/.  *175.  8rf. 
sterling,  which  he  requested  them  to  recover  and  keep  for  his 
order ;  some  of  which  bills  were  drawn  on  the  English  govern 
ment.  (2.)  A  letter  firom  the  plaintiffs,  to  H.  W,  fy  Co.,  dated 
New- York,  8th  o(  July,  1814,  stating,  that  "  early  in  May  last, 
Mr.  Jesse  Hurd,  of  Chatham,  Connecticut,  received  a  letter 
from  James  Stewait, d3,ied  St. Bartholomew's, 4ih  o{  April,  en- 
closing a  copy  of  the  letter  of  the  23d  of  March ;  tliat  the 
plaintiffs  enclosed  the  original  letter  of  Stewart,  and  Hurd's 
letter  to  H.  W.  ^  Co.  requesting  them  to  transfer  whatever 
money,  in  bills,  they  had,  or  might  receive,  as  a  remittance 
from  J.  S.  or  his  agent,  to  the  credit  of  the  plaintiffs."  (3.) 
A  letter  from  the  plaintiffs,  to  H.  W.  ^  Co.,  dated  July  14, 
1814,  stating  that  they  had  received  from  Captain  James 
Stewart,  (who  had  arrived  in  Connecticut,)  a  letter  to  tliem,  en- 
closed, directing  them  to  place  to  the  credit  of  the  [>laintiffs, 

_  the  amount  remitted   to  H.   W.  if   Co.  from  Antigua;  and 
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wliich  ihtj  plaintifTs  requested  JB".  JV,  fy   Co.  to  do;  and  to  in  error, 
advise   them  thereof,   that  they  might  draw  for  the  same  in     alban\, 

favorof  the  owners.  January,   1019. 

The  judge  charged  the  jury,  that  they  ought  to  find  for  the  ^'^q^^^^^^^^ 
plaintifis ;  and  the  jury,  accordingly,  found  a  verdict  for  the  v. 

plaintiff  for  17,757  dollars  and  9  cents.     A  bill  of  exceptions  Waddingioii. 
was  tendered  to  the  charge  of  the  judge ;  and  the  same  was, 
according  to  the  statute,  brought  to  argument  before  the  Court, 
who,  in  January  term,  1818,  gave  judgment  for  the  defendant; 
and  to  reveise  that  judgment  the  writ  of  error  was  brought. 

Spencer,  Ch.  J.,  assigned  the  reasons  for  the  judgment  of 
the  Supreme  Court.    (Vide  S.  C.  vol.  15.  p.  57 — 85.) 

Van  Buretif  (Attomey-General^)  and  GriJ/in,  for  the  plain- 
tiffs in  error. 

TFelh  and  Harrison^  for  the  defendant  in  error. 

The  case  was  very  fully  argued,  and  with  great  learning  and 
eloquence ;  but,  as  almost  every  topic  of  discussion  and  authority 
cited,  may  be  found  in  the  report  of  the  case  in  the  Court 
below,  it  is  thought  unnecessary  to  repeat  what  has  *been  there  [  *  443  ] 
said,  especially  as  the  subject  is  so  fully  considered,  and  the 
cases  so  critically  examined,  by  his  honor,  the  Chancellor, 
who  has,  also,  referred  to  some  authorities  not  adduced  on  the 
argument. 

The  following  additional  cases  were  cited  by  the  counsel  for 
the  plaintiffs.  As  to  the  legality  of  the  transaction :  Coolidge 
V.  Inglee ;  (13  Mass.  Rep.  26— -33,  per  Jackson,  J.)  case  of 
the  Iliram,  opinion  of  Davis,  J.,  in  the  District  Court  of  Mas- 
sachmetts,  February,  1813.  12  Mass.  Rep.  10.  Vaitel,  b.  3. 
ch.  10.  8.  175.  \b  Johns.  Rep.  6.  7  Cranch,  619,  620.  Mon- 
tesq.  Esprit  de  Loix,  b.  1.  ch.  3.  Burlamaqui,  part  4.  ch.  9.  s, 
21.  ch.  12.  s.  2.  As  to  the  dissolution  of  the  partnership:  2 
Vesey,  83.  5  Vesey,  296.  424.  2  Vesey  &  Bcames,  303. 
15  f^escy,  218. ;  Opinion  of  £#mn^*^on,  J.,  delivered  in  the 
case  of  Barker  v.  The  United  States,  in  error  in  the  Circuit 
Court  of  the  United  States,  for  the  District  of  New-  York,  a 
MS.  case.  That  it  was  not  such  an  illegality  that  the  defendant 
could  avail  himself  of  it:  12  Johns.  Rep.  276.  1  Bos.  fy  Pull. 
345.  353.  8  Term  Rep.  562.  4  Burr.  2069.  1  W.  Bl.  653. 
1  Bos.  fy  Pull.  3.  296. 

The  defendant's  counsel  referred  to  the  following  authorities, 
in  addition  to  those  cited  in  the  Court  below :  9  Cranch,  198. 
1  Dods.  Adm.  Rep.  390.  2  Wheat.  204.  6  Taunt.  61.  237. 
409.  7  Taunt.  439.  1  Moore's  Rep.  133.  1  Swanton's  Rep. 
7.  Evans  v.  Richardson,  3  MerivaWs  Rep.  Dec.  181 7.  Marsh, 
on  Ins.  741.  Denniston  fy  McGregor  v  imbric,  a  MS.  case,  in 
the  Circuit  Court  of  the  United  States,  for  Pennsylvania  District, 
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IN  ERROR.  May  18,  1818.     Conn  8f  others  y.  Pentiy  on  the  equity  side  of 
the  same  Court,  April  13,  1818,  a  MS.  case. 
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The  Chancellor.  The  plaintifTs  sue  for  the  balance  due 
upon  an  account  current  stated  and  signed  by  Henry  Wad- 
dington^  at  London,  on  the  1st  of  January,  1815.  This  account 
current  is  composed  of  mercantile  transactions,  arising  during 
the  year  1814,  and  consists,  on  the  debit  side,  <^  cash  paid, 
and  of  portage  and  commission  charges;  and  on  the  credit 
side,  of  cash  and  bills  received  from  or  on  behalf  of  the  plain- 
tiffs. This  jff.  JV.  was  a  natural  born  subject  of  the  king  of 
Great  Britain,  and  had  not  been  in  the  *  United  States  since 
the  year  1798 ;  he  was  married  and  settled  in  London,  and  had 
a  commercial  establishment  there;  and,  during  the  year  1814, 
was  in  great  credit,  and  carried  on  very  large  business.  The 
plaintiffs,  on  the  other  hand,  were  citizens  of  the  United  States^ 
residing  in  the  city  of  New-York;  and  one  of  them,  in  July, 
1813,  went  to  England  in  the  cartel  ship  Robert  Bums,  with- 
out the  production  and  without  the  requisite  evidence  of  any 
passport  from  our  government.  He  entered  himself  on  the 
ship's  papers  as  a  steward,  and  told  a  witness  that  he  was 
going  out  in  that  capacity.  He  returned  to  the  United  States, 
in  May  or  June,  1814.  While  in  England,  he  was  at  the 
counting-house  of  If.  W.,  and  promised  him  to  make  good  the 
balance  of  his  account ;  and  whicii  was  soon  done  by  the  cash 
credited  in  the  account  current,  as  of  the  28th  of  February,  1814. 

It  must  be  fresh  in  the  recollection  of  all,  that  during  the 
years  1813  and  1814,  there  was  open  war  between  England 
and  the  United  States. 

The  plaintiffs,  therefore,  on  the  face  of  their  demand,  admit 
that  the  contract  which  they  now  attempt  to  enforce,  was 
made  by  them  voluntarily  with  one  of  the  public  enemies  of 
their  country,  in  time  of  war.  However  writers  or  judges  may 
differ,  as  to  the  nature  or  kind  of  unlicensed  intercourse,  which 
may  be  tolerated  or  endured,  in  time  of  war,  between  the  sul>- 
jects  of  the  hostile  states,  we,  in  this  case,  are  relieved  from  the 
necessity  of  drawing  distinctions.  The  intercourse  in  this  case 
was  commercial.  The  account  current,  and  every  pari  of  the 
testimony,  show  that  the  dealing  here  was  between  commercial 
houses,  and  with  commercial  paper.  For  what  this  paper  wab 
originally  given,  is  not  disclosed.  Some  of  it  was  British 
government  paper,  and  we  may  well  presume  that  these  bills 
were  the  representative  of  commercial  products,  either  in  the 
shape  of  goods,  or  provisions,  or  other  materials,  which  the 
parties  have  not  found  it  convenient,  or  not  found  themselves 
competent  to  trace. 

The  great  question,  then,  meets  us  at  the  very  threshold  of 
this  case.     Will  our  courts  sustain  a  suit  in  favor  of  a  citizen 
*on  his  contract  made  with  an  enemy,  and  arising  out  of  his 
commerce  with  the  enemy  in  time  of  war  ? 
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The  plaintiffs  seek  to  charge  the  defendant  as  a  partner  of  IN  error, 
U.  fV.y  with  whom  they  so  dealt  in  1814.  They  contend  that  albany 
the  partnership  which  existed  between  the  defendant  and  Januiuy,  1819. 
JBT.  fV.y  before  the  late  war,  was,  in  judgment  of  law,  con-  ^^jJ^J^^JJi^J^ 
tinned  in  force  during  the  war,  from  the  want  of  due  notice  of  '^^^^^^'^ 
its  dissolution,  and  that  the  defendant  is  chargeable  for  all  the  Waddimotow 
debts  of  H.  fV.,  created  during  the  war. 

If  the  defendant  was  chargeable  in  law,  in  this  case,  by  rea* 
son  of  such  a  protracted  partnership,  it  would  certainly  be  a 
case  of  great  hardship,  and  a  natural  sense  of  justice  would 
induce  us  to  regret  such  a  conclusion.  The  plaintiffs,  who 
reside  in  New-  YorJc^  and  who  were,  no  doubt,  well  acquainted 
with  the  defendant,  have  no  intercourse  with  him ;  but,  in 
time  of  war,  carry  on  mercantile  negotiations  and  correspond- 
ence direct  with  H.  fF.,  at  London ;  and  one  of  them  quits 
his  country,  during  the  war,  for  near  a  twelvemonth,  and  pays 
a  personal  visit  to  the  counting-house  of  H.  fV,,  who  was, 
during  all  this  time,  in  great  credit,  and  engaged  in  extensive 
speculations  as  a  Lyndon  merchant.  The  defendant  had  ex- 
pressed a  desire  to  withdraw  from  the  partnership,  as  early  as 
1810;  for  in  the  letter  of  H.  fV.  of  the  18th  of  January,  1811, 
it  is  stated  that  a  dissolution  of  the  partnership  could  not  be 
advertised  in  the  Gazette,  according  to  the  desire  of  the  de- 
fendant.  It  appeared  by  that  letter,  that  the  defendant  had 
agreed,  and  probably  as  an  alternative,  to  continue  the  part- 
nership for  two  years,  which  would  bring  it  to  the  Ist  of 
January,  1813.  Then  it  appears  by  the  letter  of  H.  W.  of 
January,  1813^  that  he  was  about  sending  the  dissolution  of 
the  partnership  to  the  Gazette,  and  he  adds, ''  that  a  proper 
line  was  struck  in  the  books  and  cash,  and  that  the  defendant 
was  no  longer  interested  in  any  losses  or  profits  on  this  side," 
meaning  as  to  the  business  in  Europe. 

From  this  moment,  it  appears  that  H.  W.  went  on  in  busi- 
DjBss  by  himself,  and,  though  he  continued  the  name  of  H.  W. 
tf  Co.,  we  have  no  evidence  that  the  defendant  knew  of  it,  or, 
if  he  did,  he  had  no  power,  during  the  war,  to  prevent  it  A 
nephew  of  H.  W.,  who  acted  as  his  clerk,  says,  that  *he  had  [  *  446  j 
no  knowledge  that  the  defendant  had  any  interest  in  the  business, 
or  derived  any  emolument  from  it.  We  have  reason  to  pre- 
sume that  he  had  not,  for  there  is  no  evidence  of  any  further 
correspondence,  after  January  1813,  between  the  two  brothers. 
The  war  had  interdicted  all  interference  in  each  other's  con- 
cerns ;  and  if,  when  the  partnership  had  ceased  in  fact,  and 
according  to  the  understanding  of  the  parties,  the  defendants . 
were  to  oe  held  bound  for  the  subsequent  engagements  of  H. 
W.  during  the  war,  it  would  be  a  conclusion  that  must  be 
drawn  with  pain  and  regret.  The  want  of  special  notice  of 
the  dissolution,  beyond  what  atrose  from  the  fact  of  the  war 
itself,  was  not  injurious  to  the  plaintiffs;  they  had  not,  for 
jr^ars  preceding,  taken  any  notice  of  the  defendant  as  a  part- 
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f.v  KHiion,  ner,  and  they  dealt  exclusively  with  the  alien  enemy  abroad, 
AT.RANY      ^"^  reposed,  beyond  all  manner  of  doubt,  entirely  and  with 

January/  \m.  perfect  satisfaction,  upon  his  sole  credit. 

^^-f"^'''"^^-^       We  are  well  warranted  in  drawing  this  inference  from  what 
Kis^vvoLD    jjpp^j^,^  jjj  ^fjg  present  case.     But  these  two  plaintiffs  were 

Waddiicuton.  witnesses  for  Seaman  and  others,  in  the  next  cause  against 
JVadclin^tony  and  they  can  have  no  objection  to  our  recollect- 
ing, while  considering  this  cause,  what  they  testified  in  that 
case. 

One  of  them  said,  that  he  was  in  Londonhom  Avgtist,  1813, 
to  the  spring  of  1814,  and  was  personally  acquainted  with  H, 
U\,  who  was  a  resident  merchant  there;  and  in  all  that  time 
he  does  not  so  much  as  say,  that  he  ever  asked  the  question, 
whether  H.  fy  J,  IV,  were  partners,  or  that  he  dealt  with  H. 
W,  upon  that  ground  ;  all  he  says  is,  that  they  were  reputed 
to  be  partners. 

The  other  of  the  plaintiffs  said,  that,  in  1810  or  1811,  as  he 
was  about  making  a  shipment  to  Cadiz,  and  wishing  to  invest  the 
proceeds  in  a  London  house,  he  told  the  defendant,  he  would 
place  them  in  the  hands  of  H.  IV,  if  the  defendant  would  be  a 
guarantee  for  him,  and  he  replied  it  was  unnecessary,  for  he 
was  a  partner  :  this  was  in  respect  to  a  shipment  a  year  or  two 
before  the  war,  and  three  or  four  years  before  the  transactions 
on  which  this  suit  arose.  And  this  is  all  the  communication 
*he  plaintiffs  ever  pretended  to  have  had  with  the  defendant, 

[  *  447  ]  though  he  resided  in  the  *same  city  with  them ;  and,  considering 
the  occurrence  of  the  great  event  of  the  war,  years  afterwards, 
and  the  pains  that  the  plaintiffs  took,  and  the  hazard  they  run, 
to  have  personal  dealings  with  Jf.  W,,  I  feel  well  warranted 
to  say,  that  the  plaintiffs,  during  the  year  1814,  must  have 
dealt  with  H.  W,  on  his  own  credit. 

But  before  we  discuss  the  question  touching  the  obligation 
of  the  defendant  as  a  partner,  we  must  determine  whether  the 
law  will  raise  a  promise,  or  permit  the  plaintiffs  to  recover 
upon  an  account  stated  with  an  alien  enemy  in  war,  and  com- 
posed of  commercial  transactions  had  between  them  during 
the  war.  If  I  do  not  entirely  deceive  myself,  it  is  settled, 
upon  principles  of  public  policy,  and  declared  by  the  law  of 
nations,  by  the  law  of  England,  and  by  the  law  of  this  country, 
that  no  such  promise  can  be  raised,  and  no  such  action  can  be 
sustained. 

On  the  18th  of  June,  1812,  Congress  by  law  declared,  that 
war  existed  between  the  United  Kingdom  of  Great  Britain 
and  Ireland  and  the  United  States.  This  was  not  a  war  con- 
fined to  the  two  governments  or  bodies  politic,  in  their  political 
or  corporate  capacity.  Every  man  is,  in  judgment  of  law,  a 
party  to  the  acts  of  his  own  government ;  and  war  existed  be- 
tween all  the  individuals  of  the  one,  and  all  the  individuals  of 
which  the  other  nation  was  composed.  Government  is  the 
representative  of  the  wills  of  all  the  people.  This  is  the  theory 
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in  all  governments,  and  the  matter  of  fact  in  all  free  govern-  in  ERRok 
ments.     The  war  was,  therefore,  declared  by  the  united  will     ai.bany 
of  (he  people  of  the  Vnite  I  States,  and  there  can  be  no  doubt  January,  I8i9. 
of  its  being  a  moral,  as  well  as  a  civil  duty,  in  every  individual,  ^^''^"^^^^''*^^ 
to  obey  the  law.     This  is  the  sound  and  fundamental  principle         '  ^/*^'^ 
of   civil    goveniment.     Every  American    citizen    and    every  Waddi.^gtom 
British  subject  resident  in  their  respective  countries,  became, 
by  the  declaration  of  war,  enemies  to  each  other ;  and  the  idea 
that  any  commercial  intercourse  or  pacific  dealing  could  law- 
folly  subsist   between  them,  without  the  clear  and  express 
sanction  of  the  government,  is  utterly  inconsistent  with  the 
new  class  of  duties  growing  out  of  a  state  of  war.     The  point 
would  appear  to  rest  on  the  obvious  dictates  of  reason,  as  well 
as  the  plainest  deductions  of  public  policy.      If  individuals 
♦could  carry  on  a  friendly  intercourse  while  the  government       [  *  448  ] 
was  at  war,  the  act  of  government  and  the  acts  of  individuals 
would  be  contradictory.     The  will  of  one  or  of  a  few  would, 
as  far  as  the  example  went,  contravene  the  declared  will  of  the 
whole.     Such  a  principle  is  certainly  the  parent  of  disorder ; 
it  inculcates  contempt  of  law ;  it  throws  obstacles  in  the  way 
of  the  public  efforts,  and  it  contains  within  itself  the  germ  of 
treason  and  rebellion. 

But  on  a  question  of  such  grave  and  vital  importance,  I 
must  beg  the  indulgence  of  the  Court,  while  I  examine  the  au- 
thorities, in  order  to  discover  what  are  the  correct  opinions 
and  decisions  of  the  enlightened  part  of  mankind. 

"When  the  head  of  a  state  or  sovereign  declares  war  against 
another  sovereign,"  says  Vatiel,  (b.  3.  c.  5.  s.  70.)  "  it  inAplies 
that  the  whole  nation  declares  war  against  the  other,  as  the 
sovereign  represents  the  nation,  and  acts  for  the  whole  society. 
Thus  these  two  nations  are  enemies,  and  all  the  subjects  of  the 
one  are  enemies  to  all  the  subjects  of  the  other.  He  says 
again,  (c.  15.  s.  226,227.)  that,  "If  the  law  of  nations  be 
considered  only  in  itself  with  regard  to  a  rupture  between  two 
nations,  all  the  subjects  of  the  one  may  commit  hostilities 
against  those  of  the  other,  and  do  them  all  the  harm  authorized 
by  a  state  of  war."  The  declaration  of  war  "  actually  author- 
izes, nay,  even  obliges  all  subjects,  of  whatever  rank,  to  secure 
the  persons  and  things  belonging  to  the  enemy  when  they  fall 
into  their  hands." 

The  same  consequence  of  a  declaration  of  war  is  laid  down 
by  Orotius,  (lib.  3.  ch.  3.  s.  9.  and  ch.  4.  s.  8.)  and  by  Bur- 
lamaqui,  (part  4.  ch.  4.  s.  20.)  who  was  a  professor  of  law  at 
Geneva.  They  both  state,  in  so  many  words,  that  when  war 
fs  declared  against  a  sovereign,  it  is  considered  to  be  declared 
at  the  same  time  against  all  his  subjects. 

It  was  said,  during  the  argument  of  this  case,  that  the  act 
of  Congress  declaring  war  only  put  the  two  governments,  as 
bodies  politic,  at  war,  and  that  as  it  did  not  contain  any 
express  prohibition  of  individual  intercourse  and  trade,  none 
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implied.  This  opinion  is  certainly  without  anv 
These  great  authorities  on  national  law  cuncur 

the  doctrine,  that  a  war  on  the  part  of  the  government. 
*is  a  war  on  the  part  of  all  the  individuals  of  which  that  gov- 
ernment is  composed.  It  must  be  so,  from  the  nature  of 
government  and  the  obligations  of  law ;  and  there  is  no  color 
or  ground  for  the  opposite  sentiment,  either  in  the  language 
or  practice  of  nations. 

A  formal  declaration  of  war  is  not  held  necessary  by  the 
usage  of  Europe ;  and  war  may  begin  by  mutual  hostilities  as 
well  as  by  a  declaration.  {Bynk.  Q.  J.  Pub,  b.  1.  c.  2.)  Since 
the  peace  of  Versailles^  in  1763,  formal  declarations  of  war 
seem  to  have  been  disused  in  Earopey  and  all  the  necessary 
and  legitimate  consequences  of  war  now  at  once  from  a  state 
of  public  hostilities,  duly  recognized  and  explicitly  announced. 
In  the  war  of  1756,  between  England  and  Franccy  war  was 
not  formally  declared  until  May  and  Juney  1756,  tliough 
vigorous  and  active  hostiUtics  had  been  carried  on,  by  sea  and 
land,  for  a  whole  year  preceding.  When  these  formal  and 
ceremonious  declarations  of  war  were  made,  they  were  only 
declaratory  of  the  existing  state  of  things ;  but  they  show,  most 
unequivocally,  what  the  European  governments  understood  by 
a  state  of  war.  Thus  the  declaration  in  1756,  on  the  part  of 
his  Britannic  majesty,  forbids  his  subjects  to  carry  any  contra- 
band goods,  such  as  soldiers,  arms,  ammunition,  &c.  to  France, 
or  to  hold  "  any  correspondence  or  communication  with  the 
French  king  or  his  subjects."  So  the  counter  declaration,  on 
the  part  of  the  king  of  France,  enjoins  all  his  subjects,  vassals 
and  servants,  to  fall  upon  the  subjects  of  the  king  of  England, 
and  he  expressly  prohibits  '*  all  communication,  commerce  and 
intelligence  with  them,  upon  pain  of  death." 

These  declarations  were  the  formula  which  had  been  adopt- 
ed in  preceding  wars,  and  were  only  acts  declaratory  of  the 
laws  of  war.  They  were  given  by  way  of  monition  to  the  sub- 
jects of  the  respective  powers,  and  we  might  as  well  infer  that 
It  would  have  been  lawful  for  a  British  subject  to  have  trans- 
ported soldiers  and  arms  to  France,  if  no  such  declaration  had 
been  made,  as  that  it  would  have  been  lawful  to  have  had 
communication  and  correspondence  with  the  enemy,  if  the 
prohibition  had  not  been  expressly  declared. 

So,  in  the  declaration  of  war  by  England  against  Spain, 
*in  1762,  the  king  orders  all  acts  of  hostility  against  the  king 
of  Spain,  his  vassals  and  subjects,  and  forbids  his  subjects  to 
hold  '^  any  correspondence  and  communication  with  the  king 
of  Spain  and  his  subjects,  and  not  to  carry  any  soldiers,  arms, 
ammunition,  &c.  to  tSpatn."  And  in  the  counter  declaration 
of  the  king  of  Spain,  he  declares  war  against  the  king  of  Eng- 
land  and  his  subjects,  and  declares  that  his  subjects  must  have 
'^no  dealings  with  those  of  England.^^  As  a  further  instance 
of  the  general  sense  of  the  European  governments  on  the 
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operation  of  war,  we  may  refer  to  the  declaration  of  war  in  IN  ERROR, 
1762,  by  France  against  Portugal,  in  which  the  king  commands     ALBANY 
ail  his  subjects,  vassals,  and  servants,  to  fall  upon  the  subjects  January,  ish 
of  the   king  of  Portugal,  and  expressly  prohibits  them  from  ^"^^^^'^^'^^ 
having  "  any  communication,  commerce,  or  intelligence  with  v. 

them,  on  pain  of  death."  And  in  the  mutual  declarations  of  Waddihotob, 
war  between  Spai7^  and  Portugal,  in  1762,  Spain  prohibits 
"  all  commerce  with  the  Portuguese,'^  and  the  king  of  Portugal 
orders  his  subjects,  of  whatever  rank,  quality,  or  condition  they 
be,  *^  to  quit  all  communication  and  correspondence  with 
their  enemies^  under  the  penalties  decreed  against  rebels  and 
'  traitors.'* 

Since  that  period,  declarations  of  war,  in  the  ancient  solemn 
form,  have  been  disused.  In  the, war  which  commenced  be- 
tween England  and  France,  in  177S,  the  first  public  act  on  the 
part  of  the  English  government,  was  the  withdrawing  of  its 
minister  from  France,  and  that  single  act  was  declared  by  France 
to  be  the  first  breach  of  the  peace.  There  was  no  other 
declaration  of  war ;  but  each  government  published  a  manifesto 
to  the  world  in  vindication  of  its  claims  and  conduct.  The 
same  thing  maybe  said  of  the  war  which  broke  out  in  1793, 
and  which  was  renewed  again  in  1803.  But  though  we  have 
no  formal  declarations  of  war,  as  in  former  times,  containing 
injunctions  to  subjects  of  one  belligerent  to  fall  upon  the  subjects 
of  the  other,  and  prohibiting  all  intercourse  and  correspondence 
between  the  subjects  of  the  parties  at  war ;  yet  it  is  equally 
true,  that  all  intercourse  and  trade  have  been  held  as  unlawful 
in  these  latter,  as  in  any  former  wars.  The  argument,  then, 
drawn  from  the  practice  of  the  European  governments,  appears 
to  be  conclusive,  *that  all  intercourse  and  commerce  between  [  *  451  ] 
the  subjects  of  hostile  states,  has  uniformly  been  held  unlawful, 
and  that  the  illegality  resulted  from  the  very  act  of  war. 

Public  jurists  hold  the  same  language  with  these  declarations 
of  war. 

Grotius,  when  treating  of  the  obligations  of  good  faith  in 
war,  (lib.  3.  ch.  22.  de  fide  privata  in  Bello,)  alludes  only  to 
promises  made  by  captives,  or  made  under  some  pressing 
necessity  created  by  the  war ;  he  had  no  reference  to  any  vol- 
untary intercourse  or  commerce  with  the  enemy.  He  says 
expressly,  (ilnd,  s.  5.J  that  private  contracts  with  the  enemy, 
touching  private  actions  and  things,  are  unlawful,  and  con- 
trolled by  the  superior  duty  which  the  citizen  owes  to  his  own 
Stat 3.  And  Gronovius,  one  of  his  commentators,  alluding  to 
such  contracts,  says,  that  the  citizen  has  no  such  ability  to 
contract,  oh  jus,  quod  in  eos  habet  princeps  vel  dvitas, 

Puffendorf,  (lib.  8.  ch.  7.  s.  14.)  from  the  example  which 
ho  gives  of  the  engagements  of  private  individuals  with  the 
enemy,  evidently  confines  the  right,  as  Grotius  does,  to  cases 
of  necessary  self-defence,  or  of  necessity  created  by  the  war. 
And  BarbeyraCy  in  his  note  to  the  passage,  says,  that  private 
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JN  ERROR,  agreements  between  enemies  are  forbidden  by  the  laws,  and 
cannot  be  held  valid,  unless  authorized  by  the  consent  of  the 
state. 

Vattel,  also,  (b.  3.  c.  16.  s.  264.)  confines  this  right  of  indi- 
viduals making  contracts  with  the  enemy,  to  cases  of  palpable 
necessity  arising  out  of  the  war,  as  in  the  case  of  a  ransom 
bill  by  a  prisoner  of  war.  An  engagement  to  pay  the  price  of 
a  ransom  bill  seems  to  be  almost  the  solitary  instance  in  which 
a  private  contract  with  an  enemy  is  allowable  and  valid  by  the 
law  and  usage  of  nations.  This  is  indeed  strictly  a  war  con- 
tract, or  one  arising  out  of  a  state  of  hostility,  and  to  this  case 
the  rule  would  seem  to  be  appUed,  that  good  feith  was  to  be 
observed  with  an  cnemv.  (Lt  Guidon^  ch.  6.  art.  2.  Emeri' 
gon,  ch.  12.  8.  21.  2  Azunty  b.  4.  ch.  4.  art.  6.  Goodrich  v. 
Gordon,  15  Johns,  Rep.  6.) 

And  this  appears  to  be  all  the  indulgence  allowed  to  private 
contracts  between  enemies  in  time  of  war.  They  are  •anoma- 
lous cases,  founded  on  the  war  itself,  and  subservient  to  its 
operation.  They  do  not  apply  to  any  sort  of  voluntary  inter- 
course, and  much  less  to  any  commercial  correspondence,  or 
private  negotiation  in  the  way  of  business.  This  will  more 
fully  appear  by  a  further  examination  of  other  writers  on  public 
law. 

One  of  the.  most  distinguished  of  these  writers  is  BynJcer^ 
shoccky  whose  treatise  on  the  law  of  war  (Dc  Rebus  BcUicis) 
has  been  more  quoted  and  relied  upon  as  on  authority,  in 
Europe  and  America,  than  that  of  any  other  writer.  It  has 
indeed  suited  the  purpose  of  some  of  the  counsel  in  this  cause, 
to  undervalue  his  authority,  by  showing  that  he  laid  down  the 
rules  of  war  to  a  cruel  extent.  But  it  is  sufficient  to  observe, 
that  he  was  laying  down  the  strict  rules  of  war  as  between 
enemies,  while  he  at  the  same  time  condemned  the  severity  of 
such  rules.  Every  thing  is  lawful,  as  he  observes,  against  an 
enemy,  but  nothing  can  be  more  cruel  than  to  punish  him  for 
his  courage.  It  is  certainly  noble,  says  he,  to  practise  the 
duties  of  humanity,  clemency,  piety,  and  other  magnanimous 
virtues,  in  the  midst  of  war.  The  professor  Burlamaqm,  a 
writer  of  the  most  humane  and  moral  principles,  declares  the 
strict  rules  of  war  with  just  as  much  severity  as  Bynkershoeck, 
and  contends  that  we  may  use  in  war,  frauds  and  artifice,  as 
well  as  unlimited  violence  and  force,  and  that  these  strict 
rights  of  war  are  controlled,  not  by  any  limitation  of  the  right 
itself,  but  by  refinement  of  manners,  and  the  principles  of 
honor  and  humanity,     (part  4.  ch.  5.) 

Bynkershoeck  {wast.  Jur.  Pub.  b.  1.  c.  3.)  declares,  "that 
from  the  nature  of  the  war  itself,  all  commercial  intercourse 
ceases  between  enemies.  For  what  purpose  would  trade  be 
carried  on,  if,  as  is  clearly  the  case,  the  goods  of  enemies 
brought  into  our  country,  are  liable  to  confiscation  ?  But  all 
commercial  intercourse  must  cease,  and  in  declarations  of  war 
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t|iis  mutual  commerce  is  interdicted,  and  it  is  often  done  by  IN  error, 
subsequent  edicts.     But  although  there  be  no  special  prohibition     ALBANY 
of  trading  with  the  enemy,  yet  it  is  forbidden  by  the  very  January,  lab. 
right  or  laws  of  war.     Sometimes,"  he  continues,  "  a  mutual  ^'^^"^^'*^*^ 
commerce   is  permitted  generally;  sometimes,  as  to  certain  v. 

merchandise  only ;  and  *sometimes,  it  is  prohibited  altogether.  Waddikgtoh. 
But  in  whatever  manner  it  may  be  permitted,  whether  gener-       [  *  453  ] 
ally  or  specially,  it  is  always,  so  far„  a  suspension  of  the  war ; 
rind  we  have  partly  a  state  of  war  and  partly  a  state  of  peace 
between  the  subjects  of  the  two  states." 

Ileineccius,  the  professor  of  law  at  Halle^  was  one  of  the 
most  distinguished  civilians  that  Germany  has  produced.  He 
speaks  of  Bynkershoeck  in  exalted  terms,  and  says  that  his 
merits  were  equally  great  in  the  republic  of  letters  and  in  that 
of  his  country.  He  declares,  also,  explicitly,  in  his  treatise 
J(^  jure  pnncipis  circa  commercioruin  libertat em  tuendam,  s.  12. 
(^Opera,  tom.  2.  part  2.  98.)  that  all  commerce  ceases,  of 
course,  with  the  enemy ;  nor  can  it  truly  be  permitted  that  we 
should  enter  into  negotiations  with  those  with  whom  we  are 
at  war,  since  there  can  be  no  safe  intercourse  .between  each 
other,  and  we  hazard  personal  captivity  and  confiscation  of 
property,  in  the  very  attempt.  {Quod  ad  hostes  atiinety  cum 
lis  omne  cessare  sdlet  commercium,  nee  fieri  profecto  potest^  ut 
cum  itlis  negotiemur^  quibuscum  helium  gerimus^  quum  ne^  illis 
(id  nos,  nee  nobis  ad  illos  tutus  accessus  sit ;  et  personis  captivi-- 
(as,  rebus  publicatio  imminent,  si  in  hostico  deprehendantur.) 

If  we  proceed  to  French  and  Spanish  authorities,  on  the 
subject  of  intercourse  and  trade  with  an  enemy  in  time  of  war, 
^e  shall  meet  with  the  same  language. 

Dr.  Robinson,  in  his  note  to  the  case  of  the  Cosmopolite,  (4 
Rob.  Adm.  Rep.  10.)  refers  to  BoeriuB,  who  was  president 
of  the  parliament  of  Bordeaux,  in  the  early  part  of  the  six- 
teenth century,  and  who  records  the  concurrent  testimony  of 
several  European  states,  as  to  the  practice  of  restraining  com- 
mercial intercourse  with  an  enemy.  He  declares  it  to  oe  the 
general  opinion  of  jurists,  that  all  kind  of  commerce  with  the 
enemy  in  time  of  war  was  unlawful — non  licet,  tarn  licitas, 
5^7m  iUicitas  hostibus  deferre,  tempore  guerra. 
'  In  tlie  French  treatise  Le  Guidon,  (ch.  2.  s.  5.)  it  is  de- 
clared, that  the  subjects  of  the  king  cannot  lend  or  put  their 
riames.to  any  insurance  of  property  belonging  to  his  enemies; 
and  this  article  of  the  Guidon,  says  Cleirac,  {Us  et  Omtumes, 
p.  197.)  is  conformable  to  the  ordinances  of  Barcelona  of  the 
year  1484.  We  find  those  Spanish  ordinances  •inserted  at  [•454] 
the  end  of  the  Consolato  del  m(fre,  {Consulat  de  la  Mer,  par 
Voucher,  s.  1540.)  where  it  is  declared,  that  if  tiie  carso  of  a 
ship  belong,  in  whole  or  in  part,  to  enemies  of  the  King,  it 
cannot  be  assured,  directly  or  indirectly,  at  Barcelona.  And 
Cleirac,  {ibid.)  who  published  his  work  as  early  as  1671,  sap, 
that  Qf  right  it  is  not  permitted  to  confer  or  to  negotiate  with 
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/:V  ERROR,  the  enemies  of  the  state.     Nothing  can  be  more  comprehen 
ALBANY      **^®'  ^^  stronger  than  the  general  interdiction  which  he  lays 

iwiuary,  I8i9.  down  on  this  subject,  (De  Droit,  U  iCeit  pas  permu  de  am- 

^"^f"^''^"*'*^^  ferery  ou  de  negocier  avec  let  enncmis  de  Vestai^  and  he  refers 
■Ris^woLD    *^^  ^1^^  ^j^^  1^^^  (Dig.  39.  5.  11.)  which  maKes  it  a  capital 

Wadoixqtoh.  offence  to  sell  articles  of  necessity  to  the  enemy,  and  to  the 
French  ordinances  of  the  years  1543  and  1584,  which  prohibit 
absolutely  all  commerce,  direct  or  indirect,  with  the  enemy. 

Valin,  in  his  commentaries  on  the  ordinance  of  the  marine, 
(liv.  3.  tit.  6.  art.  3.)  declares,  that  every  declaration  of  war 
imports  always  an  interdiction  of  commerce  between  the  sub- 
jects of  the  king  and  the  enemies  of  the  state,  whether  the 
trade  be  attempted  in  national  or  in  neutral  vessels.  This  in- 
terdiction of  trade  with  the  enemy,  he  says,  as  being  a  matter 
prejudicial  to  the  state,  includes  in  it  also,  of  clear  right,  a 
prohibition  to  insure  enemy  property ;  for,  to  insure  the  goods 
of  the  enemy,  or  to  send  them  to  him,  directly  or  indirectly, 
amounts  to  the  same  thing.  He  refers  also  to  tlie  ancient  or- 
dinances which  had  been  cited  by  Chirac;  and  he  says,  in 
another  place,  (liv.  3.  t.  9.  art.  7.)  that  all  communication  of 
the  subjects  of  the  king  with  the  enemy  is  strictly  forbidden 
under  pain  of  death. 

Emerigan  (tom.  1.  128.)  considers  these  inhibitions  of  in- 
surance of  enemy  property  as  only  a  consequence  of  the 
interdiction  of  commerce  contained  in  the  formula  of  the 
declarations  of  war ;  and  he  says,  that  in  the  war  of  1756,  the 
insurance  of  English  property  was  held  in  the  French  courts 
to  be  null  and  void ;  yet  both  he  and  Valin  observe,  with  a 
degree  of  surprise,  that  English  insurances  o(  French  property 
were  continued.  I  shall  have  occasion,  presently,  to  show  that 
these  English  insurances  were  never  judicially  recognized  as 

I  *  455  ]  lawful ;  and  it  cannot  but  excite  our  ^astonishment  that  such 
insurances  were  ever  hazarded,  after  the  English  declaration 
of  war  in  1756,  which  (as  we  have  already  seen^  prohibited 
'^  all  correspondence  or  communication  with  the  French  king, 
or  his  subjects."  After  this,  it  would  appear  to  have  been 
perfectly  idle  to  talk  of  the  legality  of  such  insurances. 

The  Swedish  commercial  ordinances  of  1750,  (2  Magens^ 
256.)  not  only  declared  all  insurances  of  enemy  property  void, 
but  prohibited  the  same  under  a  heavy  penalty.  And,  indeed, 
the  reason  of  war,  as  BynkershoecTc  observes,  (Q.  J.  Pub.  1. 
ch.  21.)  absolutely  requires  this  prohibition ;  for  what  else  is 
it,  says  he,  than  promoting  the  maritime  commerce  of  the  ene- 
my? His  observations  and  those  of  Valin  entirely  agree,  and 
are  conclusive  on  this  point :  the  object  of  insurance  is,  that 
maritime  trade  may  be  carried  on  with  the  greatest  profit,  and 
with  the  least  loss,  and  therefore  these  insurances  are,  on  every 
principle,  to  be  prohibited ;  nothing  is  more  directly  in  oppo- 
-  sition  to  the  laws  of  war.     {Id  autem  adversari  belli  legtbui, 

ptusquam  manifestum  est.)   Bt/nkershoeck  says,  that  it  would  r&- 
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cjuire  an  uninterrupted  series  of  judicial  decisions  to  confirm  in  error. 
such  a  usage,  and  that  the  States  General  of  the  United  Neih-    albany 
erlands  acted  in  conformity  to  thejiw  belli,  when,  by  an  edict  January,  isij. 
of  1657,  they  prohibited  the  insurance  of  the  goods  of  the  ""^^RiswoLir^ 
Poj^tuguese,  with  whom  they  were  at  war,  and  when  they  v. 

issued  a  similar  edict,  in  regard  to  England  in   1665,  and  in  Waddikot«ic 
regard  to  France  y  in   1689,  with  whom  they  were  at  war  at 
those  respective  periods. 

It  may  be  proper  here  to  pause  for  a  moment,  and  consider 
what  has  hitherto  been  shown :  We  have  been  revievring  the 
opinions  of  the  most  eminent  jurists,  and  the  usages  of  the 
most  distinguished  continental  nations  of  Europe,  touching  the 
lawfulness  of  any  commerce  or  communication  with  the  enemy 
in  time  of  war.  Our  researches,  hitherto,  have  been  confined 
to  the  European  continent ;  we  have  not  scarcely  placed  even 
a  foot  on  British  ground ;  and  yet  we  see  that  the  highest  au- 
thorities on  the  law  of  nations,  Grotius,  Puffendorf,  Burlama" 
quiy  Vattel,  BynJcershoeck,  and  Heineccius,  and  a  series  of 
more  subordinate  and  local  opinions,  such  as  those  of  Boerius, 
Cleirac,  Valin,  and  Emerigon,  *and  the  maritime  ordinances  [  •  456  ] 
of  Spain,  France,  Holland  and  Sweden,  unitedly  prove,  that 
all  private  communication  and  commerce  with  an  enemy  in 
time  of  war,  are  unlawful,  and  that,  by  the  mere  fact  and  force 
of  the  declaration  of  war,  all  the  subjects  of  the  one  state  are 
placed  in  direct  hostility  to  all  the  subjects  of  the  other.  If 
any  private  negotiation  or  contract  whatever  be  admissible, 
we  have  seen  it  can  only  be  in  cases  of  necessity,  as  in  the  case 
of  ransom  bills,  which  are  indeed  acts  of  intercourse,  but  such 
as  are  engendered  by  the  laws  and  violence  of  war. 

We  come  now  to  look  into  the  decisions  of  the  maritime 
and  of  the  common  law  of  England;  and,  independent  of  our 
very  close  concern  with  that  system  of  jurisprudence,  it  cannot 
but  be  interesting  to  learn  its  maxims  and  policy  on  the  ques- 
tion of  commercial  intercourse  with  an  enemy  in  time  of  war. 
If  any  nation  truly  understands  and  wisely  pursues  the  inter- 
ests of  commerce,  it  must  be  Great  Britain.  Her  commercial 
character  began  to  display  itself  to  the  admiration  of  Europe, 
as  early  as  the  reign  of  Queen  Elizabeth,  who  was  styled  by 
her  contemporaries,  the  restorer  of  naval  glory  and  the  mistress 
of  the  ocean.  Since  that  time,  the  nation,  by  her  commerce, 
her  arts,  and  freedom,  has  gradually  risen  to  the  highest  pitch 
of  grandeur  and  power.  She  seems  almost  to  have  resJized 
the  truth  of  that  great  maxim,  as  it  is  termed  by  Hiut,  and 
with  which  Themistocles  and  other  statesmen  of  antiquity  were 
deeply  impressed,  that  the  power  which  was  master  of  the  sea 
was  master  of  the  world.  {Hist,  du  Commerce  et  de  la  Navig. 
des  Anciens,  par  M.  Huet,  p.  92.)  And  if  her  rules  of  war 
on  the  subject  before  us  are  the  same  as  those  of  the  nations 
on  the  continent,  we  can  have  no  better  evidence  of  their 
nound  policy,  and  no  higher  sanction  afibrded  to  their  authority. 
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jN  ERROR,  The  most  ancient  case  on  the  subject  which  is  cited  in  the 
~  ALBANY,  English  law,  is  the  direction  contained  in  the  Black  Book  of 
January,  1819.  the  Admiralttf,  that  inquiry  be  had,  or  inquisition  taken,  of  all 
^"^^^^^^^^^  persons  who  interconunune,  sell,  or  buy,  with  any  of  the  ene- 
V  mies  of  the  king,  without  the  special  license  of  the  king. 

WADDiROToif.  (^[ictn  soif  enquis  de  tons  ceuxy  qui  entrecommunenty  vendent  ou 
[  *  457  ]  acheteni  avec  aucuns  des  enenUs  de  noire  seigneur  *Ije  Roi^  sans 
license  especiale  du  Roiy  ou  de  son  admiral,  (1  Bought,  art.  3. 
and  notc.^  This  book  is  a  curious  and  venerable  monument 
of  antiquity,  and  it  is  frequently  appealed  to  by  the  English 
judges  in  the  Admiralty,  as  an  authority.  Mr.  Seldcn^  in  his 
notes  to  Fortescue,  (De  Laud.  Leg.  Ang.  ch.  32.)  says,  a  MS. 
copy  of  it,  translated  into  Latin  by  Boughton^  was  communi- 
cated to  him  by  Sir  Walter  Baleigh,  and  he  supposes  it  cannot 
be  ancienter  than  the  reign  of  ilc7i.  YI.  though  Sir  Leoline 
Jenkins  says,  it  is  certainly  prior  to  the  reign  of  Edw.  III.  It 
is  to  me  evidence,  that  any  communion  or  personal  intercourse 
with  the  enemy,  without  the  king's  license,  was,  in  the  time 
of  Edw.  II.  and  III.,  unlawful.  In  confirmation  of  this,  we 
have  the  case  at  common  law  of  13  E.  II.  B.  JR.  Bol.  12. 

i cited  in  2  Boll  Abr.  173.  pi.  3.)  in  which  it  is  stated  that  the 
keepers  of  the  Tnice  gave  license  to  certain  men  to  sell  and 
buy  their  goods  in  Scotland,  which  was  then  at  war  with  Eng- 
land, and  the  merchants  on  this  account  were  impleaded,  and 
though  the  license  was  held  void,  yet  they  were  pardoned  by 
the  king. 

These  two  ancient  and  contemporary  cases,  taken  from  the 
different  courts,  mutually  reflect  light  upon,  and  add  strength 
to,  each  other. 

We  meet  with  scarcely  any  thing  on  the  subject  in  the 
books  after  this  period,  (though  Brian,  J.,  is  made  to  say  in  19 
E.  IV.  Bro.  Ahr.  tit.  Den.  et  Allien,  pi.  20.  that  an  obligation 
made  to  the  enemy  of  the  king  is  void)  until  we  come  down 
to  the  latter  end  of  the  reign  of  king  Charles  II.,  when  the 
case  of  the  East  India  Company  v.  Sandys,  was  discussed  in 
the  K.  B.  in  the  most  learned  and  elaborate  manner.  The 
case  is  very  fully  reported  in  the  7  th  volume  of  the  State  Tri- 
als ;  (p.  493.  2  Show.  366.  &  C.)  and  though  the  point  directly 
discussed  and  decided,  was  concerning  the  validity  of  the  East 
India  Company  Charter,  as  a  mercantile  monopoly,  the  right 
of  the  subject  to  trade  with  alien  friends  and  alien  enemies 
was  incidentally,  but  fully,  considered.  The  counsel  engaged 
in  that  cause  were  very  eminent  men,  and  some  of  them,  afler 
the  period  of  the  English  revolution,  added  lustre  and  dignity 
to  Westminster  Hall,  It  was  a  point  universally  conceded  by 
[*458  ]  them  all,  that  every  kind  *of  trading  with  an  enemy  in  time 
of  war  was  unlawful.  Mr.  Holt  (afterwards  Lord  Ch.  J.) 
contended  that  no  subject,  by  the  law  of  the  land,  could  law- 
fully trade  with  the  subjects  of  the  Great  Mogul,  without  the 
^^  king's  license,  because  they  were  infidels,  and  all  infidels  were 
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to  be  adjudged  enemies.    Mr.  Finch  took  the  same  ground ;  in  error. 
and  we  liave  no  further  concern  with  their  argument,  than  to     albawy 
show  that  they  assume  as  the  basis  of  it,  that  if  the  subjects  of  Jaimary,  18/9 
the  Mogul  ^yeie  enemies,  the  defendant  could  not  trade  with  ^"^^^^^T""***^ 
them  without  a  special  license.      Mr.  Pollexfen  (afterwards       ^"J*®'''^ 
Lord  Ch.  J.)  asserted  that  "  all  contracts  and  dealings  with  Waddinotpji. 
alien  enemies  were  absolutely  void,  for  that  they  were  not 
capable  of  making  any  contract."     The  words  of  the  attorney 
general,  Sir  Robert  Satcyer^  are  peculiarly  strong  and  precise : 
"  Having  considered  of  foreign  trade  with  aliens  in  amity,  I 
proceed   (he  observes)  to  consider  what  the  Jaw  determines 
of  trade  and  commerce  with  alien  enemies.     Here  the  consid- 
eration is  far  different  from  what  it  was  in  the  former  case  ;  in 
that  the  common  law  was  silent,  until  an  express  prohibition 
by  the  king.     But  here  the  common  law  is  a  prohibition  of 
itself  and  is  at  open  ivar  with  alien   enemies;    whether  (he 
continues)  the  commerce  with  alien  enemies  without  license, 
be  within  the  extent  of  aiding  and  comforting  the  king's  ene- 
mies^ within  the  stat.  of  25  E.  HI.,  I  shall  not  at  this  time 
argue  ;  but  it  may  be  worth  while  for  the  interlopers  who  traf- 
fic into  foreign  nations,  not  in  amity  with  the  king,  without 
license,  well  to  consider  that  point     Before   the   statute,  at 
common  law,  it  was  criminaU^     "  But  (he  concludes)  I  need 
not  labor  so  clear  a  point,  which  was  not  opposed  by  the 
defendant's  counsel,  but  their  endeavor  was  to  except  infidels 
from  being  enemies." 

The  case  of  7  E,  IV.  fol.  13.  was  cited  and  admitted  to  be 
good  law,  that  after  war  was  declared,  any  subject  might  seize 
the  persons  and  goods  of  alien  enemies  who  were  without  safe 
conduct,  wherever  he  could  find  them ;  and  this  was  said  to 
be  the  law  of  all  nations. 

Not  one  of  the  counsel  in  the  cause  denied,  but  all  conceded, 
that  the  law  forbade  all  trade  and  commerce  with  the  enemy 
in  war;  and  the  Ch.  J.,  in  the  very  learned  opinion  which  he 
pronounced,  declared  that  eo  ipso  that  war  was  *proclaimed,  [  *  4F9  ] 
all  public  commerce  with  the  eijemy  was  prohibited,  and  that 
the  declaration  of  war  was,  of  itself,  a  prohibition  to  all  the 
subjects,  not  to  have  any  commerce  or  trade  with  the  enemy. 
Nay,  he  said,  it  was  penal  for  any  of  the  king's  subjects  to 
trade  with  alien  enemies,  without  a  royal  license. 

This  great  and  interesting  case,  which  I  have  thus  particu- 
larly marked,  as  containing  a  clear  and  declared  sense  of  the 
common  law,  was  decided  in  1684  ;  and  we  can  have  no  diffi- 
culty after  this,  in  giving  full  faith  and  credit  to  a  note  which 
Lord  Mansfield  said,  {Gist  v.  Mason^  1  Term  Rep.  84.)  was 
given  to  him  by  Lord  Hardmckey  of  a  reference,  in  king  fVil" 
Jiam's  time,  to  all  the  judges,  whether  it  was  a  crime  at  the 
common  law  to  carry  corn  to  the  enemy  in  time  of  war,  and 
that  they  were  of  opinion  it  was  a  misdemeanor.  Holt  and 
PoUexfeny  who  were  counsel  in  the  case  I  have  just  cited, 

359 


459  CASES  IN  THE  COURT  OF  ERRORS 

IN  ERROR,  were  probably  upon  the  bench  as  judges,  when  that  reference 

ALBANY      ^*^  made. 

jwmary,  1619.       By  the  marine  law,  trading  with  the  enemy,  without  a  royal 

^"^^^^^^^^^^  license,  has  uniformly  been  adjudged  cause  of  confiscation  of 

V.  the  property ;  and  we  have  a  series  of  decisions  in  the  Etiglish 

Wo^uiwGTON.  Admiralty  on  this  point,  from  the  year  1707,  down  to  this  day. 

iVide  the  cases  cited  by  Sir  frm.  Scott,  in  the  case  of  the 
loop,  I  Rob.  165.  and  by  Sir  John  Nivholl,  in  his  argument 
in  the  case  of  Potts  v.  Belly  8  Term  Rep.  548.)  I  will  select 
only  a  few  of  them,  showing  the  vigor  of  the  rule  in  the  mari- 
time courts,  and  the  extent  to  which  it  is  carried. 

In  the  case  of  the  St.  Philip,  decided  at  the  Coclqiii,  in 
1747,  at  which  the  Lord  Ch.  J.  of  the  C.  B.  was  present,  the 
lords  not  only  declared  the  rule,  tJiat  trading  with  an  enemy 
was  subject  of  confiscation,  but  they  refused  to  give  the  claim- 
ants liberty  to  prove  that  the  goods  which  had  been  captured 
and  condemned,  were  bought  before  the  war.  And  in  Escott's 
case,  decided  in  1781,  it  appeared  that,  before  the  war,  Escott 
had  an  established  house  of  trade  in  Spain,  and  had  resided 
there  for  several  years,  until  his  return  to  England,  when  the 
war  broke  out;  that  the  cargo  in  qucs  ion,  belonging  to  his. 
house,  had  been  left  in  Spain,  until  a  favorable  opportunity 
[  •  460  ]  offered  of  sending  it  to  London.  *It  was  shipped  on  board  a 
neutral  ship  and  captured  and  condemned  ;  this  was  no  more 
than  an  attempt  in  an  Englishman,  to  remove  from  the  enemy's 
country  his  property  acquired  before  the  war ;  yet  his  claim 
was  rejected  by  a  court  at  which  was  present  Lord  Longhbor- 
ough,  the  Ch.  J.  of  the  C.  B.  In  the  argument,  which  was 
sanctioned  by  the  Court  of  Appeals  in  this  case,  (vide  1  Bos. 
fy  Pull.  350.  note)  it  was  declared,  that  afler  actual  hostilities 
between  two  states,  all  trade  and  intercourse  between  the 
subjects  of  those  states  were  illegal,  even  though  no  express 
prohibition  of  trade  should  be  issued  ;  because,  every  subject 
is,  by  virtue  of  his  allegiance,  obliged  to  assi>t  his'  king  and 
distress  the  enemy,  to  the  utmost  of  his  abilities,  and  not  to 
aid  or  assist  them,  either  by  trade  or  otherwise ;  and  that  if 
British  merchants  were  permitted,  in  time  of  war,  to  imj  ort 
goods  from  the  enemy's  country,  under  a  pretence  thai  the 
articles  imported  were  their  property,  and  deposited  in  their 
warehouses  prior  to  hostilities,  it  would  be  a  cover  to  a  con- 
tinued trade,  and  operate  to  an  alarming  degree.  The  cae  e  of 
the  Compte  de  Wohronzoff,  or  the  Irish  case,  was  decide  d  by 
the  Lords  of  Appeal,  in  1781.  That  was  the  case  of  the 
importation  of  French  wines  from  Bourdeaux,  under  tlie  idea 
that  the  government  had  recognized  the  legality  of  the  traffic ; 
and  the  evidence  of  that  recognition  was  infinitely  stronger 
than  the  inferences  to  be  drawn  from  the  implied  admission  of 
the  remission  of  bills  by  the  cartel  ships  in  the  present  case 
It  was  stated  in  that  case,  that  the  commissioners  of  the  reve- 
nue and  excise  in  Ireland,  had  constantly  and  openly  permitted 
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Bach  a  trade  to  be  carried  on  from  Bourdeaux  to  Dublin,  in  /iV  ERROH, 
the  same  manner  as  before  hostilities,  and  that  the  Irish  legis-     AMANy. 
lature,  by  laying  an  additional  duty  during  the  war  on  French  January,  J3i9. 
wines  imported  between  1780  and  1781,  must  have  indirectly  ^"^^^^^J^^ 
sanctioned  the  trade,  as  they  could  not  have  intended  to  draw  v. 

a  revenue  from  an  illegal  trade.     But  notwithstanding  this  very  Waudinctom. 
plausible  defence,  the  condemnation  was  affirmed,  and  Lord 
Loughborough,  Ch.  J.  of  the  C.  P.,  was  present. 

The  case  of  the  Bella  Guidita,  or  the  Grenada  ca*?e,  decided 
in  1785,  had  very  pressing  claims  upon  a  relaxation  of  the 
rules  of  war ;  the  question  was,  whether  it  was  so  ^unlawful  in  [  •  461  ] 
a  British  subject  to  send  supplies  to  the  British  plantations  in 
the  Grenada  islands,  whilst  under  the  misfortune  of  a  tempo- 
rary subjection  to  the  French,  as  that  a  confiscation  of  the 
property  was  a  consequence  of  the  misconduct ;  and,  notwith- 
standing it  was  urged  that  the  proprietors  in  those  islands 
were  still  British  in  principle  and  affection,  and  that  thor^e 
islands  would  be  condemned  to  absolute  sterility  by  a  refusal 
of  such  necessary  supplies,  yet  the  condemnation  of  the  car^o, 
as  French  property,  was  affirmed. 

When  war  is  announced,  it  arrests,  eo  instanti,  all  coinm.  r- 
cial  intercourse  ;  thus  in  tlie  case  of  the  E'nighcil,  decided  in 
1795,  corn  had  been  shipped  by  a  British  and  Dutch  house, 
from  Rotterdam  to  Nantes,  in  December,  1792,  before  hostilities 
had  broken  out  between  France  and  England,  The  ship  had 
been  prevented,  by  various  accidental  causes,  from  putting  to 
sea  until  the  9th  oi  February,  1793,  and  on  the  1st  o(  Ftbrua- 
ry,  war  had  been  declared  against  England  and  Holland,  by 
France;  the  cargo  was  held  to  be  lawfully  condemned,  and 
several  of  the  judges  at  law,  were  present ;  yet  it  is  a  remark- 
able fact,  that  this  vessel  sailed  from  Holland  for  France,  on 
the  9th  of  February,  with  a  cargo  actually  laden  in  time  of 
peace,  and  it  was  not  until  the  llth  of  February,  (or  two  days 
after,)  that  the  king  first  announced,  by  message  to  parliament, 
that  the  persons  exercising  the  powers  of  government  in  V^rance 
had  actually  declared  war  against  his  majesty,  and  the  United 
Provinces.  It  would  be  impossible  to  cite  a  case  in  which  the 
rule  of  war,  punishing  all  attempts  at  trade,  or  intercourse  with 
an  enemy,  has  been  more  strictly  and  severely  applied. 

I  will  notice,  for  the  present,  but  one  case  more  of  these 
decisions  of  the  Lords  of  the  Admiralty,  upon  appeal.  In  the 
case  of  The  William,  decided  in  1795,  the  claimants  were 
British  merchants  residing  in  Grenada.  They  had  debts 
owing  to  them  from  French  merchants  in  Guadaloupe,  and 
which  had  been  contracted  prior  to  the  war,  and  the  sugars  in 
question  had  been  received  in  payment  by  the  agent  of  the 
claimants,  and  shipped.  But  such  a  remittance,  even  from  the 
enemy,  and  for  such  a  purpose,  was  held  unlawful ;  and  it  was 
urged,  that  the  allowing  of  a  commerce  *with  the  enemy,  even  [  *  462  ] 
for  the  specious  purpose  of  withdrawing  property,  without  a 
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JN  ERROR  previous  license^  would  be  opening  tlie  door  to  treasonable 
ALBANY     communications. 

lanuaiy,  1819.      These  cascs  which  I  have  enumerated,  were  decided,  it  19 

^Q^J^^^^^  true,  in  the  admiralty  courts,  and  under  the  sanction  of  the 
V.  maritime  law ;  but  can  there  be  any  material  distinction,  on 

Waddivgtok.  the  rights  and  duties  of  the  subject,  between  the  marine  law, 
and  the  common  law  of  the  land«?  We  have  seen,  that  the 
most  distinguished  judges  of  the  courts  of  common  law,  formed 
a  part  of  the  court  of  the  Lords  Commissioners  on  appeal. 
The  marine  law,  and  the  common  law,  are  derived  from  the 
same  source,  and  supported  by  the  same  authority.  They  are 
distinct  parts  of  one  system,  diversified  as  to  the  mode  of  proof, 
and  the  nature  of  the  relief,  but  agreeing  in  the  same  principles 
of  right,  and  maxims  of  policy.  Prize  cases  founded  on  illegal 
intercourse,  naturally  belong  to  the  admiralty,  and  are  appro- 
priated to  that  jurisdiction,  as  was  lately  decided  by  this  Court 
•,  p  387.  m  Notion  v.  tialleit*  The  courts  of  common  law  will  rarely 
have  occasion  to  pronounce  on  the  case  of  illicit  intercourse 
with  the  enemy,  except  when  contracts  founded  on  such  inter- 
course, are  attempted  to  be  enforced,  or  when  the  party  is 
called  to  answer  personally  for  his  misconduct.  But  when  the 
oracles  of  the  common  law  have  been  appealed  to,  they  have 
always  spoken  in  a  harsh  tone,  and  with  clear  and  decided 
language.  This  appears  in  the  case  from  RoUe,  of  trading 
with  the  ScoiSy  who  were  then  enemies  ;  in  the  opinion  of  the 
judges  in  King  William's  time ;  and  in  the  language  of  the  bar 
and  bench,  in  the  great  case  of  the  East  India  Cjmpany  v. 
Sandys.  All  such  contracts  and  dealings  are  declared  to  be 
utterly  void  ;  all  such  intercourse  to  be  penal  or  criminal.  In 
the  emphatical  language  of  Sir  Robert  Sawysr,  the  common 
law  is  at  open  war  with  alien  enemies;  and,  with  the  exception 
of  merchants  who  were  found  in  the  realm  at  the  beginning 
of  the  war,  and  were  under  the  protection  of  magna  charta,  it 
seemed  to  be  every  where  conceded  in  that  great  case,  that 
any  one  might  seize  alien  enemies  and  their  effects,  wherever 
they  could  be  found. 

The  admiralty  inflicts  all  the  punishment  in  its  power,  when 

[  •  463  ]  it  decrees  a  confiscation  of  the  goods.  This  was  so  *held  by 
the  Commissioners  on  appeal,  in  the  case  of  The  E-izaheth  of 
Osiend,  in  1749,  when  they  decided,  in  so  many  words,  that 
a  Bntish  subject  cannot  trade  with  the  enemy ;  and  two  judges 
of  the  K.  B.,  and  that  great  statesman  the  elder  Pitt,  were 
present  at  this  decision. 

From  the  admiralty,  we  will  recur  again  to  the  courts  of 
common  law,  and  pursue  the  train  of  their  decisions. 

The  observations  of  Lord  Ch.  Hardtciclcc,  in  the  case  of 
Henkle  v.  The  Royal  Exchange  Assurance  Compani/,  (I  Vesey^ 
317.)  have  been  thought  favorable  to  some  partial  and  unde- 
fined intercourse  between  the  subjects  of  hostile  states. 

It  was  the  case  of  a  bill  to  correct  a  mistake  in  a  policy  on 
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a  diip  from  London  to  Ostend^  and  to  the   Canaries^  and  the  iy  BRROK 
objection  was,  that  it  was  an  illegal  trade  to  an  enemy's  port     albany, 
in  time  of  war.     The  words  of  the  cliancellor  were,  '^  that  no  Jauuar>-,  \m. 
determination  has  been,  that  insurance  on  enemy's  ships  during  ^rfp^J^T**^ 
the  war  was  unlawful.     It  might  be  going  too  far  to  say,  all       "  »^;*«lj» 
trading  with  enemies  is  unlawful,  for  that  general  doctrine  Wawjuiotimi 
would  go  a  great  way,  even  where  only  English  goods  were 
exported,  and  none  of  the  enemy's  imported,  which  may  be 
very  beneficial.     I  do  not  go  on  a  foundation  of  that  kind, 
and  there  have  been  several  insurances  of  this  sort  during  the 
war,  which  a  determination  upon  that  po'mt  might  hurt.     As 
to  insurance  on  wool,  transported  to  France  y  I  never  doubted 
but  that  was  an  unlawful  contract." 

These  loose,  and  ahnost  unmeaning,  observations  were  made 
in  November,  1749.  The  chancellor  refused  to  amtnd  the 
policy.  It  appeared  that  there  had  been  a  loss  by  capture,  and 
it  is  probable  this  was  the  very  case  of  the  ship  Eiizabeih  of 
Ostcndy  owned  by  a  person  of  the  same  name,  Henkle,  and 
where  the  Court  of  Appeals,  consisting,  among  others,  of  Mr. 
Pitty  and  two  judges  of  the  K.  B.,  had,  a  few  months  beforb,' 
affirmed  the  capture  and  condemnation,  on  the  declared  ground, 
that  a  Biitish  subject  could  not  trade  with  the  enemy.  Surely 
these  idle  doubts  (for  they  are  nothing  more)  of  Lord  Hard- 
wicke^  are  not  entitled  to  tlic  least  consideration,  ailer  such  a 
solemn  judicial  decision  in  the  month  of  January  preceding. 
And,  indeed,  Sir  John  NichoU,  speaking  from  a  MS.  note  of 
this  very  *case,  fcited  in  Potis  v.  Bell,  8  Term  Rep.  556.)  says,  [  *  464  J 
that  Lord  Mansjield,  who  was  then  solicitor-general,  (and  who, 
probably,  communicated  to  Lord  Hardtcicke  all  his  embarrass- 
ments and  doubt,  about  the  insurance  of  enemy  property,) 
admitted  in  argument,  that  any  trading  with  an  enemy  was  a 
misdemeanor,  and  that,  by  the  maritime  law,  it  was  a  cause  of 
confiscation. 

When  Lord  Mamfitld  considered  any  trading  with  the  ene- 
my a  misdemeanor,  he  had  reference  to  the  doctrine  of  the 
common  law,  and  we  may  be  perfectly  assured  he  never  could 
have  held  any  insurance  of  enemy  property  to  be  lawful,  how- 
ever advisable  he  might  deem  such  contracts,  on  the  ground 
of  expediency  and  policy.  To  insure  enemy  property  is  a 
species  of  trade  and  intercourse  with  the  enemy,  and  both  Valin 
and  Bynkershoeck  (as  we  have  already  seen)  agree  that  it  is 
an  indirect  mode  of  promoting  the  enemy's  commerce. 

The  case  of  Ricord  v.  Betienhamy  (1  tVm,  Blacks.  563,  3 
Burr.  1734.)  was  in  the  K.  B.  in  the  year  1765,  and  arose  on 
a  ransom  bill  taken  in  the  preceding  war ;  and  I  notice  the 
case  here,  only  for  the  language  of  the  counsel,  which  is  proof 
how  the  kw  was  understood  at  that  day.  Mr.  Dunning  assert- 
ed, that  the  subjects  of  hostile  states  were  incapable  of  con- 
tracting in  time  of  war,  and  that  no  action  would  lie  on  such 
a  contract.     Mr.  Chambers  seemed  to  concede,  on  the  otlier 
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IN  ERROR,  side,  that  all  civil  and  commercial   contracts  in  time  of  war 
ALBANY,     ^GTC  bad,  but  undertook  to  show,  that  a  ransom  bill  was  not 

iuoary,  1819.  an  illegal  contract,  for  that  it  could  only  take  place  between 

^*|JJ[^^^jJ^^  declared  enemies.  • 

V.  In  Brandon  v.  Neslit,  (6  Term,  Rep,  23.)  the  suit  was  on  a 

WADDiffoTOF.  policy  of  insurance,  brought  in  the  name  of  an  English  agent, 
for  his  principal,  who  was  an  alien  enemy,  and  the  II.  B.  decid- 
ed, that  no  action  could  be  maintained,  either  by  or  in  fevor 
of  an  alien  enemy. 

This  case  was  considered  as  giving  a  fetal  wound  to  the 
opinion  which  had  crept  in,  (though  without  any  authority  for 
it,)  that  the  insurance  of  enemy's  property  was  legal.  If  no 
suit  could  be  brought  in  favor,  or  for  the  benefit,  of  the  alien 
enemy  on  such  a  policy,  it  was  idle  to  talk  of  its  legality.     In 

[  •  465  J  Bristoiv  v.  Towers,  (6  7^erm  Rip,  35.)  which  *was  decided 
immediately  afterwards,  the  insurance  was  declared  to  be  on 
goods  warranted  French  property,  from  London  to  Dunkirk, 
in  a  neutral  ship.  The  question  on  the  legality  and  policy  of 
such  insurances  was  discussed  very  much  at  large,  and  with 
great  ability  and  learning.  There  was  no  plea  of  alien  enemy, 
and  the  decision  of  the  court  was  upon  the  strict  ground,  that 
the  insurance  of  enemy's  property  was  illegal.  It  was  admitted, 
by  the  counsel  for  the  plaintiff,  that  there  was  no  case  in  point, 
in  support  of  the  validity  of  such  insurances,  and  the  argument 
on  the  other  side  was  urged  by  Mr.  Park,  (now  one  of  the 
judges  of  the  K.  B.)  with  conclusive  and  irresistible  effect 
He  truly  observed,  that  the  statutes  of  21  Geo,  II.  and  33  Geo. 
III.,  against  such  insurances,  were  merely  accumulative  of 
penalties,  by  annexing  forfeitures  and  imprisonment  to  the 
common  law  prohibition  of  such  transgression,  and  that  such 
a  species  of  traffic  made  bad  subjects,  by  setting  their  interest 
on  the  side  of  the  enemy.  The  general  law  of  the  land  never 
could  tolerate  a  practice  which  might  lead  the  subject  into  so 
strong  a  temptation  to  betray  his  duty,  and  the  utmost  that  al] 
the  previous  cases  amounted  to,  was  an  opinion  in  favor  of 
the  expediency  of  permitting  such  insurances  in  time  of  war. 
The  case  of  Bell  v.  Gilson,  (1  Bos.  fy  Pull,  345.)  decided 
a  few  years  afterwards  in  the  C.  B.,  held,  that  the  insurance  of 
goods  purchased  in  an  enemy's  country,  during  war,  by  a 
British  agent,  and  shipped  for  British  subjects,  was  a  lawful 
insurance.  Tlie  judges  undertook  to  take  this  case  out  of  the 
general  rule,  and  to  consider  it  not  an  insurance  on  enemy's 
property,  and  they  did  not  mean  to  decide  that  it  was  lawful 
to  traffic  during  war  with  the  enemy's  country.  But  the  case 
was  evidently  carried  too  far,  and  was  subsequently  overruled. 
The  leaning  of  the  court  was  to  allow  the  subject  to  bnng 
home  his  projierty  from  the  enemy's  country,  after  the  war  had 
commenced,  which  had  been  before,  and  which  has  been  since, 
held  unlawful,  without  license  from  the  government.  This 
case,  however,  is  deserving  of  notice  for  what  Mr.  J.  Bullcr 
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says  of  Lord  MansfieltPs  opinion.     "  On  the  legality  of  insur    in  error. 
ances  of  enemy's  property,  I  never,"  says  he,  "  could  get  Lord     albany 
Mansfield  to  reason.     *He  never  went  beyond  the  ground  of  January,  isb. 
expedience,  and  thought  it  for  the  interest  of  the  country  to  ^"^^^'"'^'^^ 
insure  enemy's  property.     The  illegality  of  such  underwriting,  v. 

is  now  pretty  well  settled."  Waddikotow 

In  the  year  1800,  the  case  of  Potts  v.  Bell,  (8  Term  Rep. 
548.)  was  brought  to  an  argument  and  decision  in  the  K.  B., 
and  it  put  an  end,  for  ever,  to  any  question  at  l?.w,  as  to  the 
legality  of  trading  with  the  enemy  in  time  of  war. 

That  case  was  an  insurance  on  the  conveyance  of  goods 
purchased  in  an  enemy's  country,  from  Holland  to  England, 
and  it  was  decided,  that  trading  with  the  enemy,  without  the 
king's  license,  was  illegal.  It  was  held  to  be  illegal  for  a  sub- 
ject in  time  of  war,  without  license,  to  bring,  even  in  a  neutral 
ship,  from  an  enemy's  port,  goods  which  were  purchai^ed  by 
bis  agent,  resident  in  the  enemy's  country,  after  the  commence- 
ment of  hostilities. 

The  counsel  for  the  insurers,  upon  the  first  argument,  was 
Gibbs,  afterwards  Chief  Justice  of  the  C.  B.,  and  he  laid  down 
the  general  doctrine,  that  by  the  common  law,  all  trading  with 
the  enemy  was  unlawful,  and  had  always  been  held  so,  from 
the  mischievous  consequences  which  ensued  from  it,  and  that 
the  practice,  from  the  earliest  times,  of  granting  licenses  by  the 
crown  for  such  an  intercourse  in  particular  cases,  wa3  evidence 
of  the  general  rule.  Not  a  judicial  decision  to  the  contrary 
was  produced  on  the  other  side ;  but  on  the  second  argument, 
Sir  John  NichoU,  the  king's  advocate,  brought  into  the  case 
the  whole  series  of  admiralty  decisions,  and  traced  them  down 
from  the  beginning  of  the  last  century.  He  shed  that  superior 
light  and  learning  upon  the  cause  which  were  to  be  derived 
from  the  greater  experience  and  more  enlarged  views  of  the 
civilians  of  the  admiralty,  on  these  topics  of  public  and  inter- 
national law.  He  contended,  that  trading  with  the  enemy 
was  not  only  illegal,  but  that  the  contract  of  insurance  must 
be  equally  illegal,  for  it  is  an  indemnity  against  the  risks  attend- 
ing on  such  trading.  War  puts  every  individual  of  the  respec- 
tive governments,  as  well  as  the  governments  themselves,  into 
a  state  of  hostility  with  each  other.  There  is  no  such  thing 
as  a  war  for  arms  and  a  peace  for  commerce.  Trading  supposes 
the  existence  of  civil  contracts  and  relations,  and  is,  ^therefore,  [  *  467  ] 
contradictory  to  a  state  of  war.  It  is  criminal  in  a  subject  to 
aid  and  comfort  the  enemy,  and  it  belongs  to  the  state  alone  to 
balance  the  evils  and  the  benefits  of  trade,  and  to  grant  licenses 
to  particular  persons  when  the  exigency  of  circumstances  may 
require  it 

This  argument  carried  conviction  to  the  understanding  of 
the  court,  and  Lord  Kenyan  said,  that  the  reasons  and  authorities 
were  so  many,  so  uniform,  and  conclusive,  to  show  that  trading 
with  the  enemy,  without  the  king's  license,  was  illegal,  that  the 
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iP/  ERROR,  question  might  be  considered  as  finally  at  rest,  and  that  this 
ALBANY     ^^  ^  principle  of  the  common  law. 

Smanary,  isfo.      The  Same  point  arose,  afterwards,  in  other  shapes,  before 

^■^Jl^^^j^^^  tlie  English  courts  of  common  law,  and  the  same  doctrine  was 
V.  uniformly  declared. 

#ioDiiioToif.  Thus,  in  the  case  of  Furtado  v.  Rogers,  (3  Bos.  fy  PuIL 
191.)  there  was  an  insurance  on  French  property  previous  to 
the  war,  and  even  that  was  held  not  to  cover  a  los&by  British 
capture,  after  the  war  was  renewed.  Lord  Alvanlet/,  in  de- 
livering the  judgment  of  the  court,  said,  that  an  insurance  of 
enemy's  property,  as  well  as  all  commercial  mtercdursc  with 
the  enemy,  was,  at  common  law,  unlawful,  and  that  an  insur- 
ance, though  effected  before  the  war,  made  no  difference,  as  a. 
foreigner  might  otiierwise  insure,  previous  to  the  war,  against  all 
the  evils  incident  to  war.  He  said,  that  insurances  of  enemy's 
property  had  been  indulged,  but  never  were  legal,  and  were 
never  decided  to  be  legal.  And  in  the  case  of  Kellner  v. 
Le  Mesuricr,  (4  East  Rep.  396.)  the  late  Lord  Chief  Justice, 
Ellenborough,ne\d,  that  these  insurances  were  riot  only  illegal 
and  void,  but  repugnant  to  every  principle  of  public  policy, 
.  and  that  the  former  opinion  in  favor  of  the  expediency  of  such 
insurances  had  never  yet  produced  one  single  judicial  determi- 
nation in  favor  of  their  legality. 

Here  we  have,  then,  a  series  of  decisions  at  law  touching  the 
lawfulness  of  any  commercial  intercourse  with  an  enemy,  in 
which  the  language  of  the  courts  appears  to  have  been  consis- 
tent and  decided ;  and  the  question  to  have  been  as  clearly, 
uniformly,  and  incontrovertibly  settled,  as  we  can  possibly 
expect  in  any  case,  and  firom  any  human  tribunals. 

[  •  468  ]  *We  will  now  cast  an  eye,  once  more,  upon  the  decisions 

•  of  the  courts  of  admiralty,  which,  it  will  be  recollected,  we 
have  already  followed  down  to  the  year  1796.  The  maritime 
law  and  the  common  law  had  hitherto  proceeded  with  equal 
steps,  and  in  perfect  harmony,  on  this  interesting  question.  In 
1798,  Sir  Wm.  Scott  was  appointed  judge  of  the  High  Cwirt  of 
Admiralty,  and  from  the  uncommon  talent  and  learning,  as  well 
as  purity  and  ta.ste,  so  conspicuous  in  his  decisions,  that  court 
excited  a  great  share  of  public  attention  ;  and  dealing  chiefly 
with  questions  of  universal  concern,  it  spread  the  judicial 
character  of  the  English  throughout  the  civifized  world.  Jndg-- 
ing  from  the  decisions  of  the  Supreme  Court  of  the  United 
States,  I  should  say,  that  the  authority  of  that  eminent 
judge  stood  as  high  at  Washington,  as  it  does  at  Westminster*  ^ 
and  there  is  scarcely  a  decision  of  his  on  the  general  principles 
of  national  law,  but  what  has  been  adopted  by  the  federal 
courts,  even  during  the  heat  and  tumult  of  the  late  war. 

In  the  case  of  The  Hoop,  in  the  year  1799,  (I  Roh.  196.) 
Sir  Wm.  Scott  discussed,  at  large,  the  question  before  us,  and 
reviewed  all  the  authorities,  and  adverted  to  the  leading  prin- 
ciples of  reason  and  policy.     He  declared,  that  there  existed  a 
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general  rule  in  the  maritime  jurisprudence  of  the  country,  by  IN  error. 
which  all  trading  with  the  public  enemy,  unless  with  the  per-     albany 
mission  of  the  sovereign,  was  interdicted,  and  he  showed,  that  Jauuary,  isiit 
this  was  a  general  principle  of  law  in  most  of  the  countries  of  ^^f^"^^^^^ 
Europe,   The  sovereign  who  has  the  power  of  entirely  removing  v.  ^ 

the  state  of  war,  has  the  power  of  removing  it  in  part,  by  permit-  Waddiwgtom 
ting,  where  he  sees  proper,  that  commercial  intercourse  which  is  a 
partial  suspension  of  war.  There  may  be  occasions  in  which 
such  an  intercourse  may  be  highly  expedient.  But  it  is  not 
for  individuals  to  determine  on  the  expediency  of  such  occa- 
sions. It  is  the  state  alone,  on  more  enlarged  views  of  policy, 
and  of  all  the  circumstances  that  may  be  connected  with  such 
an  intercourse,  to  determine  when  it  shall  be  permitted,  and 
under  what  regulations.  No  principle  ought  to  be  held  more 
sacred  than  that  this  intercourse  cannot  subsist  on  any  other 
footing  than  that  of  the  direct  permission  of  the  state.  Who 
can  be  insensible  to  the  consequences  that  might  follow,  if 
•every  person  in  time  of  war  had  a  right  to  carry  on  a  commer-  [  *  469  J 
cial  intercourse  with  the  enemy,  and,  under  color  of  that,  had 
the  means  of  carrying  on  any  other  species  of  intercourse  he 
might  think  fit  ?  The  inconvenience  to  the  public  might  be 
extreme.  Another  principle  of  law  of  a  less  politic  nature, 
but  equally  general  in  its  reception,  and  direct  in  its  application, 
forbids  this  sort  of  communication  ;  and  that  is  the  total  inability 
of  an  enemy  to  enforce  any  such  contract  by  suit.  In  the  law 
of  almost  every  country,  the  character  of  dien  enemy  carries 
with  it  a  disability  to  sue,  or  to  sustain,  in  the  language  of  the 
civilians,  vl  persona  standi  injudicio.  Even  in  the  case  of  ran- 
soms, which  are  contracts  arising  ex  jure  belli^  and  tolerated  as 
such,  the  enemy  cannot  sue  in  his  own  name,  and  the  payment 
must  be  enforced  by  an  action  brought  by  the  hostage.  A 
state  of  things  in  which  contracts  cannot  be  enforced  cannot 
be  a  state  of  legal  commerce.  If  the  parties  who  are  to 
contract  have  no  right  to  compel  the  performance  of  the  con- 
tract, nor  even  to  appear  in  a  court  of  justice  for  that  pur- 
pose, can  there  be  a  stronger  proof  that  the  law  imposes  a 
legal  disability  to  contract  ?  To  such  transactions  it  gives  no 
sanction;  they  have  no  legal  existence;  and  the  whole  of 
such  commerce  is  attempted  without  its  protection  and  against 
its  authority.  The  legality  of  commerce,  and  the  mutual  use 
of  courts  of  justice,  must  be  inseparable. 

By  such  plain,  clear,  and,  as  it  appears  to  me,  masterly 
reasoning,  did  Sir  William  Scott  overthrow  the  notion  of  any 
admissible  trade  with  the  enemy,  without  the  authentic  and 
special  license  of  the  king.  The  rule,  he  continues  to  say,  is 
so  firmly  established,  that  no  one  case  exists  which  has  been 
permitted  to  contravene  it.  All  cases  of  that  kind  which  have 
come  before  the  Supreme  Court  of  Appeals,  have  received  a 
uniform  determination.  The  cases  prove  that  tlie  rule  has 
been  rigidly  enforced,  even  where  strong  claims,  not  merely  of 
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convenience,  but  of  necessity,  excused  it,  on  behalf  of  the 
individual.  It  is  difficult  to  conceive  that  the  common  law  of 
England  can,  by  any  possibility,  be  otherwise,  for  the  rule,  in 
no  degree,  arises  from  the  transaction  being  upon  the  water, 
but  from  principles  of  public  policy,  and  public  law,  which  are 
just  as  weighty  on  *the  one  element  as  on  the  other.  The 
court  has  no  power  to  depart  from  the  law  on  this  subject  on 
considerations  of  compassion,  or  of  the  utility  of  the  particular 
commerce.  The  property  engaged  in  such  commerce  is  sub- 
jected to  forfeiture ;  and  the  rule  was  unbendingly  applied  in 
this  very  case  of  The  Hoop,  though  the  articles  imported  from 
Holland  were  of  essential  use  in  manu&ctures,  and  were 
imported  under  an  assurance  from  the  commissioners  of  the 
customs  in  Scotland,  that  they  might  be  lawfully  imported 
without  license,  under  the  statute  of  35  Geo.  III.  Sir  WiUiam 
Scott  said  he  felt  greatly  for  the  individuals,  who,  he  had  reason 
to  presume,  acted  ignorantly,  under  advice  that  they  thought 
safe ;  but  the  court  had  no  power  to  depart  from  the  law 
which  had  been  laid  down. 

I  can  only  add,  upon  the  conclusion  of  that  decision,  that 
any  court  of  justice  that  can  expound  the  law  with  such  ad- 
mirable perspicuity,  and  maintain  it  with  such  intrepid  firm- 
ness, in  spite  of  all  personal  feelings,  and  of  the  hardships  and 
compassion  of  the  case,  must  impart  honor  to  the  country  in 
which  it  is  instituted,  as  well  as  command  the  confidence  and 
esteem  of  the  rest  of  mankind. 

Without  dwelling  particularly  upon  any  more  of  these  ad- 
miralty cases,  I  shall  content  myself  with  taking  notice  of 
those  remarks  of  Sir  William  Scott,  in  other  cases,  which  ap- 
pear to  be  strong  and  pertinent. 

Thus  in  the  case  of  The  Odin,  (1  Rob.  248.)  he  said  there 
was  no  maxim  better,  or  more  firmly  established,  in  the 
maritime  law  of  that  country,  than  that  no  subject  could  trade, 
directly,  with  the  public  enemy,  but  under  a  license  authorizing 
him  so  to  do ;  and,  in  the  case  of  the  Cosmopolite,  (4  Rob.  8.) 
he  said  it  was  perfectly  well  known  that  by  wax  '^  all  commu- 
nication" between  the  subjects  of  the  belligerent  countries 
must  be  suspended,  and  that  '^  no  intercourse"  can  legally  be 
carried  on  between  the  subjects  of  the  hostile  states,  but  by 
the  special  license  of  their  respective  governments.  So,  again, 
in  the  case  of  the  Neptunus,  (6  Rob.  403.)  he  observed,  that  a 
declaration  of  hostilities  naturally  carries  witli  it  an  interdiction 
of  all  commercial  intercourse.  It  was  the  natural  result  of  a 
state  of  war,  and  it  was  not  necessary  that  there  should  be  a 
special  interdiction  of  commerce  to  produce  that  eifect.  And, 
again,  in  the  Goede  Hoop,  *(1  Edw.  Adm.  Rep.  328.)  he 
declared  that ''  a  state  of  war  was  a  state  of  interdiction  of 
communication."  It  was  a  law  not  peculiar  to  that  country, 
but  one  which  obtained  very  generally  among  the  states  of 
Europe. 
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There  are  only  one  or  two  more  cases,  in  tlie  English  courts  in  error, 
of  common  law,  that  require  our  attention  "albaNY 

In  the  case  JBr  partt  Bomsmakery  (13  Vesey,  71.)  Lord  Janwuy,  I8i9. 
Chancellor  Erskine^  having  occasion  to  notice  this  subject,  ^'^^^^^^^^ 
observed,  ^'  that  a  debt  arising  from  a  contract  with  an  alien  v. 

enemy  could  not  possibly  stand,  for  the  contract  would  be  Waddiwotob, 
void.  Bui  if  the  two  nations  were  at  peace  at  the  date  of  the 
contract,  it  being  originally  good,  upon  the  return  of  peace 
the  right  to  sue  would  survive."  The  chancellor  here  very 
clearly  ^nd  accurately  marks  the  distinction  between  debts 
contracted  before  and  after  the  commencement  of  the  war ; 
and  he  holds  the  latter  to  be  absolutely  void. 

In  Antoine  v.  Morshead,  (6  TaunL  237.)  the  court  of  C.  B. 
carried  the  allowance  of  a  contract  with  an  enemy  to  a  con- 
siderable length ;  but  it  was  a  case  of  necessity  created  by  the 
war,  being  a  bill  drawn  by  a  British  prisoner  in  France ,  on 
his  son  in  England^  for  subsistence.  The  bill  was  drawn  in 
favor  of  another  prisoner,  and  endorsed  to  an  alien  enemy,  who 
was  allowed  to  recover  on  the  bill  after  the  return  of  peace.  The 
case  was  declared  to  be  an  exception  to  the  general  rule,  and 
to  be  founded  on  the  extreme  necessity  of  affording  subsistence 
to  a  prisoner  of  war.  It  has  nothing  to  do  with  voluntary 
intercourse  in  the  way  of  mercantile  negotiation  and  trade. 
The  case  of  Williwn  v.  Patteson  and  others,  (7  Taunt.  439.  1 
M)ore,  133.  S.  C.)  is  the  last  I  shall  mention,  and  it  contains 
-a  strong  determination  of  the  same  court  of  C.  B.  on  the 
general  doctrine.  It  was  made  as  late  as  1817,  and  under  the 
cool  shade  of  peace. 

In  that  case,  a  Frenchman  at  Dunkirk,  in  France,  in  time 
of  war,  having  goods  in  the  hands  of  the  defendants,  who  were 
merchants  at  Liondon,  draw  three  bills  of  exchange  on  the 
defendants,  which  were  duly  remitted  and  accepted  to  be  paid 
when  the  goods  were  sold.  The  goods  were  sold,  and  the 
proceeds  received  by  the  defendants.  The  bills  were  endorsed 
by  the  Frenchman  to  the  plaintiff,  an  Englishman  residing  in 
France.  Here  was,  then,  the  case  of  bills  drawn  and  endorsed 
*by  a,  Frenchman,  and  accepted  hy  Bin  English  house,  for  a  [*472] 
valuable  consideration,  during  war,  and  the  suit  was  not 
brought  until  after  peace.  And  what  did  the  court  of  G.  B. 
say  to  the  action?  It  is  illegal,  saysr  Ch.  J.  Gibbs,  for  ad 
alien,  in  an  enemy's  country  during  war,  to  draw  a  bill  on  a 
subject  resident  in  England,  and  then  sue  him  after  peace  for 
the  amount  of  such  bill.  It  gives  rise  to  a  communication  be- 
tween subjects  of  both  countries,  which  ought  to  be  avoided. 
The  drawing  and  the  accepting  of  the  bills  were  acts  in 
themselves  illegal;  all  communication  with  an  alien  enemy, 
during  war,  must  be  prohibited,  and  is  so  by  the  policy  of  the 
law.  "I,  therefore,  most  reluctantly  conclude,"  He  cJ[)servc8^ 
"  that  this  was  an  unjust  traffic  with  subjects  of  an  enemy's 
country,   although  there  is  no  apparent  di^onesty  in   the 
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jN  ERROR,  transaction."     Mr.  J.  Dallas,  in  giving  his  opinion^  said,  that  all 
ALBANY      trading  with  an  enemy  was  illegal ;  that  every  contract  of  trad- 

Janoaiy,  1819.  ing,  direct  or  indirect,  was  of  itself  void,  ab  initio.     War  puts 

^"■^"^^^^^^^  individuals  of  every  respective  government,  as  well  as  the 
V.  governments  themselves,  into  a  state  of  hostility  with  each 

Waddihotok.  other.  The  trading  in  this  case  was  necessarily  contradictory 
to  a  state  of  war.  Ifow  could  it  be  said,  that  bills  of  exchange 
drawn  by  an  alien  enemy  on  a  subject  of  this  country,  during 
the  time  of  war,  were  not  contracts  ? 

We  here  take  our  leave,  for  the  present,  of  the  Higlish 
courts.  There  is  an  entire  harmony  and  uniformity  of  de- 
cision, and  that,  too,  from  very  early  times,  between  their  courts 
of  maritime  and  common  law.  England  has  alopted,  and 
steadily  asserted,  the  same  universal  principle  which  we  have 
seen  laid  down  by  the  most  enlightened  jurists,  and  put  in 
practice  by  the  most  commercial  nations  on  the  continent  of 
Europe.  We  now  return,  with  pleasure,  from  the  other  side 
of  the  Atlantic,  to  look  into  the  laws  and  decisions  of  this 
country ;  they  will  be  found  to  have  adopted  the  European 
rule  in  its  utmost  extent. 

The  United  States  have  been  engaged  in  two  wars:  the 
war  of  the  revolution ;  and  the  war  which  was  declared  by 
Congress,  in  June,  1812.  The  sense  of  our  government  on 
the  subject  of  trade  and  intercourse  with  the  enemy  has  been 
fully  antl  precisely  declared  in  each  of  these  wars. 

[  •  473  ]  *1.  As  to  the  revolutionary  war.     By  the  association  which 

Congress  entered  into  in  1774,  they  agreed,  in  behalf  of  the 
then  united  colonies,  that,  from  and  after  the  10th  of  Siptim* 
her,  1775,  they  would  not,  directly  or  indirectly,  export  any 
merchandise  or  commodity  whatsoever  to  Great  Bfitain.  or 
her  dependencies.  Though  the  war  had  actually  commenced 
before  this  resolution  was  to  operate,  yet,  as  our  mdependence 
was  not  declared  until  the  year  following,  the  war  had  not 
then  attained  that  solemn  form  recognized  by  public  law  be- 
tween independent  nations.  There  was  no  other  prohibition 
of  trade  with  Great  Britain  than  this  association,  until  that 
association  became  merged  in  the  new  character  and  the  new 
relations  which  the  war  assumed  by  the  declaration  of  inde- 
pendence. 

The  further  steps  taken  by  Congress  to  put  a  stop  to  inter- 
course with  the  enemy,  will  appear  by  their  resolutions  from 
time  to  time. 

In  June,  1778,  a  committee  of  Congress  was  appointed  to 
report  upon  the  means  of  preventing  a  correspondence  by 
letters  with  the  enemy ;  and  upon  their  report.  Congress  earn- 
estly recommended  to  the  several  states  to  take  the  most 
effectual  measures  to  put  a  stop  to  so "  dangerous  and 
criminal  a  correspondence."  (^Journals  of  Congress,  vol.  4. 
p.  254.) 

The  criminality  of  the  correspondence,  which  was  here  as 
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fca  tied,  must  have  arisen  solely  from  the  fact  of  there  being  IN  error. 
0|>en  war  l>etween  the  United  States  and  Great  Britain :  and     albany 
it  shows  the  sense  of  Congress,  that  even  an  epistolary  in-  January,  isis. 
tercourse  with  the  enemy,  in  time  of  war,  was  unlawful  and  ^'qriswold^ 
dangerous.  v. 

In  November,  1780,  Congress  declared  that  the  enemy  had  Waddwotom, 
derived  great  supplies  of  provisions  from  a  trade  with  the  adja- 
cent states,  and  that  the  penalties  of  that  *'  criminal  commerce," 
by  the  existing  laws,  were  too  slight;  and  they,  therefore, 
recommended  it  to  the  legislatures  of  the  several  states,  '<  ac- 
cording to  the  practice  of  most  nations,"  to  inflict  capital 
Kunishment  on  all  such  persons  as  should,  directly  or  indirect- 
r,  supply  the  enemy  with  provisions  or  stores.  {Journals  of 
(hngressy  vol.  6.  p.  163.) 

In  March,  1781,  Congress  interfered  on  this  subject,  with 
fstill  greater  solicitude,  and  more  powerful  energy.  They  [  •  474  | 
ordained,  ''  that  the  citizens  and  inhabitants  of  tliesc  United 
States  be  strictly  enjoined  and  required  to  abstain  from  all  in- 
tercourse, correspondence,  or  dealings  whatsoever,  with  the  sub- 
jects of  Great  Britain,  while  at  open  war  with  these  United 
States,  as  they  would  answer  the  same  at  their  peril ;  and  the 
executives  of  the  several  states  were  called  upon  to  take  the 
most  vigilant  and  effectual  measures  for  detecting  and  sup- 
pressing such  intercourse,  correspondence,  or  dealings,  and 
bringing  the  authors  thereof,  or  those  concerned  therein,  to 
condign  punishment."     {Journals  of  Congress,  vol.  7.  p.  60.) 

This  resolution  must  have  been  declaratory  of  the  sense  of 
Congress  of  the  operation  of  the  state  of  war.  The  persons 
concerned  in  any  intercourse  or  dealings  with  the  enemy  were 
to  answer  at  their  peril.  Now,  I  ask,  what  peril,  unless  it  be  the 
peril  of  the  common  law,  which  Congress  had  already  declared 
to'  be  one  of  our  undubitable  rights,  and  which  rendered  all 
such  intercourse  and  dealings  a  misdemeanor  ?  There  had  been 
no  specific  penalty  declared ;  and  Congress  had  no  legislative 
or  judicial  powers  over  the  private  citizens  of  these  states.  The 
appeal  here  was  not  to  the  state  legislatures  to  provide  laws 
for  the  occasion.  The  call  was  upon  the  state  executives  to 
suppress  such  intercourse,  correspondence,  and  dealing,  and  to 
bring  the  authors  to  punishment  The  state  executives  had 
no  other  authority  than  to  execute  the  existing  laws ;  and  I 
think  the  case  a  clear  and  demonstrable  one,  that  in  the  opin- 
ion of  that  grave,  wise,  and  illustrious  assembly,  all  intercourse, 
correspondence,  and  dealing  with  an  enemy  in  time  of  war, 
were,  by  the  mere  force  and  circumstance  of  war  itself,  un- 
lawful. 

But  it  appears  that  Congress  was  still  dissatisfied  with  the 
jR>rce  and  effect  of  the  general  law  of  the  land,  on  the  subject  of 
illicit  intercourse  with  the  enemy.  By  their  resolution  in  June^ 
1782,  {Journals,  vol.  7.. p.  301.)  they  recited,  that  the  enemy 
were  encouraging  a  clandestine  traffic,  and  that  some  of  the 
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IN  ERROR,  iiihabitaols,  prcxnpted  either  by  a  sordid  attacbmeiit  to  gaio, 
ALBANY,     ^^  ^y  ^  secret  coQfipiracy  with  the  enemies  of  their  country, 

JaouaQ-,  1819.  were  '^  wickedly  engaged  in  carrying  on  this  ^illicit  traffic/' 

^"J^J^^j^^J^  whereby  a  mariiet  was  provided  for  British  merchandises,  the 
V.  circulating  specie  exported,  <&c.     They,  therefore,  recon^mend* 

Waddimgtoh.  ^  ^  i],^  state,  legislatures,  "  to  adopt  the  most  eflicapious 
measures  for  suppressing  all  traffic  and  illicit  intercourse 
between  their  citizens  and  the  enemy,  and  tp  impress  on  the 
citizens  the  baneful  consequences  apprehended  by  CongrcsSi 
from  a  qoiitinuance  of  this  illicit  and  infamous  traffic." 

It  would  appear  to  me  to  be  impossible  to  raise  even  a  doubt, 
after  these  opinions  of  Congress,  so  repeatedly  aqd  emphati- 
cally ejq>ressed,  that,  during  the  course  of  our  revolutionary  war, 
all  trading  and  intercourse  between  our  citizens  and;  the  enemy 
were  deemed  unlawful.  It  was  held  to  be  as  repugnant  to 
the  maxims  of  sound  policy  as  it  was  to  the  laws  of  war,  and 
the  usage  of  nations*  To  what  higher,  or  to  what  purer,  source 
can  wo  resort  for  the  declared  sense  of  this  country  ?  Certaiur 
ly,  no  assembly  of  statesmen,  in  any  age  or  nation,  ever  dis- 
played a  more  constant  spirit  of  wisdom  and  energy,  than  the 
Congress  which  guided  the  councils,  supported  the  armies,  and 
sustained,  the  courage  of  their  countrymen,  through  the  peril- 
ous conflict  of  the  revolution. 

The  legislature  of  this  state  mc^de  new  and  accumulative 

C-ovisions,  far  beyond  the  rules  of  the  common  or  maritime 
w,  in  order  the  more  ciTectually  to  suppress  trade  with  the 
enemy.  Thus,  by  the  act  of  the  8th  of  March,  1779,  (jsess.  2. 
ch.  23.)  it  was  declared,  that  all  goods  which  should  be  brought 
from  any  place  \yitbin  the  power  of  the  enemy,  without  per- 
mission from  the  executive,  should  be  liable  to  seizure  and 
forfeiture,  as.  the  goods  of  the  enemy.  This  provision  wa^y 
perhaps,  no  more  than  what  the  common  law.,  and  the  marine 
law,  would  have  adjudged,  though  it  is  to  be  observed,  that 
this^penalty  was  applied  to  the  goods  of  every  person,  wboever 
might  be  the  person,  though  he  should  happen,  to  be  even  a 
neutral,  or  an  American  citizen.  The  confiscation  applied  tp 
every  possible  case,  and  was  absolute.  The  only  fact  for  in- 
quiry was,  Did  the  goods  come  from  any  place  within. the  power 
of  the  enemy? 

The  second,  section  of(the  act  went  a  great  deal  fuith^^  and 
I  *  476  ]  declared,  notmerely that  thegood^  should  be  forfeited,  *if  cap- 
tured on  the  passage*  or  iniransitUi  but  that  all  sales  and  con- 
tracts for;  the  sale  of  goods,  brought  from  places  within  the 
power  of  the  enemy«  and  clandestii^ly  introduced  for  sale 
within  this  state,  and  all  payments  for  the  same,  and  all  notes 
and.  bonds  given  in  such  payment,  should;  be  quII  and  void 
from  the  beginning' 

Our  legislature,  on  thi$  occasion,  took  the  lead  of  the  con- 
tmental  Congress;;  for  this  act  was  p^ior  to  those  resolutioqs 
of  Congress  against,  trade  with  th^euemy^  which  I  have  men 
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tioned.     ABfd,  judging  from  the  severity  of  these  provisions,  I  iN  EkR^R, 
apprehend,  €hat  if  any  person,  at  that 'day,  amd  before  that  laW     albany, 
was  passed,  cotild  have  been  permitted   to  -have  nsked  the  Januarf/ lail*. 
senate  or  assembly  6f  this  srtate,  Whether  th^y  he^ld  it  lawful  for  ^T^^^X"'*'*^ 
their  citizens  to  go   v6mntaniy  and   enter  into  co^mmercial  v. 

negotiaitions  With  thfe  enen^y,  the  answer  would  have  been  one  WADD^vcTfrfi. 
which  Would  haVe  chastised  the  ptesumptioh  trf the  doubt. 
•^  Another  act  was  passed  on  the  13th  of  April,  1782,  ^sess. 
5.  ch.  39.)  entitled,  "  Aft  act  more  effectually  to  prevent  illicit 
trade  with  the  enemy."  By  that  tict,  all  goods  which  should 
be  brought  from  any  place  withirt  the  power  of  the  enemy, 
were  made  liaible  to  seizure  and  confiscation,  as  in  the  former 
law.  But  this  act  was  fiill  of  ^vere  provisions  relative  to  the 
seizure,  disposal,  trial,  a)id  sale  of  the  goods ;.  and,  I  think,  it 
cannot  be  doulyted,  that  this,  as  well  as  the  former  act,  wc^ 
made  in  confirmation  of  the  injunctions  of  the  cornmon  and 
marine  law;  and  that  they  only  superadded  khore  effectucd 
provisions  against  a  conduct  whick  Was  already  unlawful. 

But  I  pass  from  the  cases  during  the  revolutiohary  war  to 
the  decisions  of  the  federal  courts  in  the  late  war,  in  respect  to 
trade  and  intercourse  with  the  enemy. 

In  the  c^e  of  Brown  V.  The  United  Stcttes,  (8  CraHcky 
110.)  the  question  decided  by  the  Supreme  Court  wias  one  not 
connected  with  the  present  di^ussion  •;  and  I  only  noti'c6  the 
case  for  the  sake  of  an  observation  of  a  learned  judge  of  that 
court,  whose  researches  have  thrown  great  light  on  subjects  of 
national  and  maritime  law,  and  who  hds  m^de  distinguished 
efforts  to  transfiise  the  prize  law  o{  Europe  into  the  few  of  this 
country.  Mr.  Justice  St&ry  observed,  that  *"  no  principle  was  [  •  477  ] 
better  settled  than  that  all  contracts  with  an  enemy  made 
during  war  were  utterly  void." 

The  case  of  The  Rapid  was  brought  before  the  Supreme  Court 
of  the  United  States,  on  appeal  from  the  Circuit  Court  for  thfe 
district  of  Massdchtisetts,  and  was  decided  in  Februaryy  1814. 
(8  Cranchy  155.)  It  is  a  very  strong  case,  and  deserving  of 
our  closest  attention ;  and  the  decision  of  the  Supreme  Court 
in  that  case,  aiid  the  doctrine  fsurly  involved  in  that  decision, 
must  be  regarded  by  us  all  as  the  undisputed  law  of  the  land. 

The  facts  were,  that  an  American  citizen  had  purchased  a 
quantity  of  English  goods,  in  England,  before  the  war,  and 
deposited  them  on  an  island  belonging  to  the  English,  niedr  the 
province  of  Maine.  Upon  the  breaking  out  of  the  war,  he 
sent  The  Rapid  from  Boston  to  the  island,  to  bring  away  the 
goods,  and  she  was  captured,  on  her  return^  by  an  American 
privateer,  and  the  goods  were  condemned  as  lawful  prize,  on 
the  ground  that  this  was  a  trading  with  the  enemy,  by  which 
the  goods  acquired  the  character  of  enemy's  property. 

We  may  advert  to  the  opinion  of  Judge  Story,  as  expjhsssed 
in  the  decision  of  this  cause,  in  the  Circuit  Court,  (1  Gall 
Rep.  295.)  with  the  more  confidence,  as  his  decree  was  afler- 
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fN  ERROR,  wards  affirmed.  He  said,  that  '^  it  must  be  considered  as  a 
'^[j^^^^^''  settled  principle  of  maritime  and  national  law,  that  all  trade 
January,  1819.  With  the  enemy,  unless  with  the  permission  of  the  sovereign, 
^'^^"^^'"'^^  was  interdicted,  and  subjected  the  property  engaged  in  it  to 
RiswoLo  ^^^  penalty  of  confiscation.  That  war  put  every  individual  of 
WATIDI50T0K.  thc  rcspcctivc  governments,  as  well  as  the  governments  them- 
selves, in  a  state  of  hostility  with  each  other.  That  all  trea- 
ties, contracts,  and  rights  of  property,  were  suspended.  That 
the  subjects  were  in  all  respects  considered  as  enemies.  That 
they  might  seize  the  persons  and  property  of  each  other. 
That  they  have  no  power  to  sue  in  the  public  courts  of 
the  enemy  nation.  That  it  becomes,  in  tlie  highest  degree, 
criminal  to  comfort  or  aid  the  enemy ;  and,  if  so,  what  more 
important  aid  can  be  afforded,  than  by  succoring  his  necessi- 
ties in  trade,  and  warding  off  the  blows  aimed  against  his 
manufactures  and  commerce  ?  That  it  seemed  difficult,  for  a 
[  *  478  ]  moment,  to  sustain  the  opinion  that  *trade  can  subsist  in  a 
state  of  utter  hostility,  or  that  contracts  and  credits  can  be 
valid  when  they  are  liable  to  confiscation,  or  that  property 
may  be  passed,  when  it  may  be  rightfully  seized  by  the  mere 
operations  of  war.  That  the  principle  seems  to  have  been 
assumed  from  early  times,  and  acted  upon  by  almost  all  civil- 
ized nations ;  and  the  public  edicts  of  sovereigns,  prohibiting 
all  commercial  intercourse,  can  be  considered  in  no  other  light, 
than  as  declaratory  acts  to  warn  their  subjects  against  the 
effects  of  illegal  conduct  That  arguments  from  the  hardship 
of  a  case  were  not  properly  addressed  to  a  judicial  tribunal, 
and,  if  real,  they  might  be  obviated  by  a  license  from  the  gov- 
ernment. That  not  only  all  trading,  in  its  ordinary  accepta- 
tion, but  all  communication  and  intercourse  with  the  enemy, 
were  prohibited.  That  it  was  nowise  important,  whether  the 
property  engaged  in  the  inimical  communication  be  bought  or 
sold,  or  merely  transported  and  shipped.  That  the  contamina- 
tion of  forfeiture  was  consummate  the  moment  the  property  be- 
came the  object  of  illegal  intercourse." 

The  decision  founded  upon  this  reasoning  was  brought  in 
review  before  the  highest  judicial  tribunal  in  the  United  States^ 
and  was  argued  with  great  talent  and  learning.  The  counsel 
for  the  claimant  contended,  that  there  was  no  trading  with 
the  enemy,  nor  any  commercial  contract  or  transaction  between 
the  party  and  the  enemy,  as  the  goods  were  purchased  and 
paid  for  before  the  war.  There  was  only  the  exercise  of  an 
act  of  ownership  in  removing  a  man's  own  property  from  the 
enemy's  country,  which  he  had  a  right  to  do.  The  counsel  on 
the  other  side  insisted,  that  all  intercourse  with  the  enemy  was 
illegal,  and  subjected  the  property  to  confiscation  as  prize. 
That  the  claimant  there  had  a  voluntary  intercourse  with  the 
enemy,  and  that  by  the  common  law,  and  the  maritime  codes 
of  all  the  European  nations,  all  intercourse  with  an  enemy,  not 
sanctioned  by  the  sovereign  power,  was  prohibited.  That^ 
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without  this  salutary  provision,  a  wide  aoor  would  be  open  for  in  error. 
every  species  of  treasonable  intercourse.     That  any  commer-     alb  ANY, 
cial  intercourse  with  the  enemy,  was  a  trading,  within   the  Jauuary,  isii). 
meaning  of  the  term  used  in  prize  law,  and  for  the  very  obvi-  ^^^^^^^^^^^^ 
ous  reason,  *that  if  any  kind  of  commercial  intercourse  was  v. 

permitted,  it  would   facilitate  the  means  of  improper  corre-  Waddiwctob. 
spondence.  [  *  479  ] 

The  opinion  of  the  Supreme  Court  of  the  United  States  was 
delivered,  by  Mr.  Justice  Johnson,  with  much  perspicuity,  de- 
cision, and  strength.  He  observed,  that  '^  it  was  the  first  case 
in  which  that  court,  since  its  organization,  had  been  called 
upon  to  assert  the  rights  of  war  against  the  property  of  a  citi- 
zen." He  said,  that  "  by  the  war  a  new  character  had  been 
assumed  by  the  nation,  which  involved  it  in  new  relations,  and 
imposed  a  new  class  of  obligations  on  the  citizens,  and  sub- 
jected them  to  principles  of  public  law,  highly  penal  in  their 
nature,  and  too  little  understood." 

"  As  to  the  nature  and  consequences  of  a  state  of  war,  there 
was  really,"  he  said,  "  no  difference  of  opinion  among  jurists. 
In  the  state  of  war,  nation  is  known  to  nation  only  by  their 
armed  exterior ;  each  threatening  the  other  with  conquest  or 
anniiiilation.  The  individuals  who  compose  the  belligerent 
states,  exist,  as  to  each  other,  in  a  state  of  utter  occlusion.  If 
they  meet,  it  is  only  to  combat.  The  universal  sense  of  na- 
tions has  acknowledged  the  demoralizing  effects  that  would  result 
from  the  admission  of  individual  intercourse.  The  whole 
nation  are  embarked  in  one  common  bottom,  and  must  be 
reconciled  to  submit  to  one  common  fate.  Every  individual 
of  the  one  nation  must  acknowledge  every  individual  of  the  other 
nation  as  his  own  enemy,  because  the  enemy  of  his  country. 
That  the  law  of  prize  was  part  of  the  law  of  nations,  and  that 
by  trading,  in  prize  law,  was  meant  not  merely  that  signification 
of  the  term  which  consists  in  negotiation  or  contract,  but  the 
object,  policy,  and  spirit  of  the  rule  was  to  cut  off  all  commu- 
nication or  actual  locomotive  intercourse  between  individuals 
of  the  belligerent  states.  That  intercourse,  inconsistent  with 
actual  hostility,  was  the  offence  against  which  the  operation  of 
the  rule  was  directed." 

Here,  then,  we  have  the  final  consummation  of  this  discus- 
sion, and  the  sanction  of  the  doctrine  we  have  been  tracing, 
solemnly  given  by  the  highest  judicial  authority  in  the  United 
States,  It  reaches  to  all  interchange,  or  transfer,  or  removal 
of  property,  to  all  negotiation  and  contracts,  to  all  communi- 
cation, to  all  locomotive  intercourse,  to  a  *state  of  utter  occlu-  [  •  480  ] 
sion,  to  any  intercourse  but  one  of  open  hostility,  to  any  meet- 
ing but  in  actual  combat. 

Can  we,  then,  hesitate,  for  one  moment,  to  pronounce  the 
dealings  in  1814,  between  the  Gri^wolds  and  H,  W,,  at 
London,  jis  stated  in  the  account  current,  and  as  proved  by 
the  purchase  of  the  Antigua  bills,  to  have  been  a  private  inter- 
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/.v  ERROR,  course  and  comiuercial  negotiation  unlawfiil  by  the  law  of  the 
ALBANY,     '^^d  ^  The  Supeme  Court  did  not  carry  tlieir  doctrine  bevond 

Jaauary,^8i9.  the  dcclarcd  practice  of  nations^  and  the  decisions  of  jurists. 
All  the  authentic  and  accurate  writers  on  national  law,  iiad 
laid  down  the  rule  that,  in  war,  the  subjects  of  each  country 
were  enemies  to  each  other,  and  bound  to  regard  and  treat 
each  other  as  such.  We  have  seen  that,  by  the  formal  decla- 
rations of  war  made  by  England y  and  by  other  powers,  ''  all 
correspondency  and  communication"  were  prohibited.  Hei- 
uecciui  says  tlie  individuals  of  one  nation  cannot  negotiate,  that 
is,  cannot  transact  any  business  with  the  individuals  of  the 
other,  wlien  at  war.  Ckirae  says,  they  cannot  lawfully  confer^ 
or  negotiate,  with  each  otiier.  Valin  says,  all  communication 
is  unlawful.  Tlie  black  book  of  the  admiralty  says,  that  they 
cannot  irUercommune  with  each  other  ;  and  in  the  case  of  tlie 
East  India  Company  v.  Sandys^  it  was  agreed,  that  all  con 
tracts  and  dealings  with  an  enemy  were  unlawful.  In  the 
language  of  Sir  f  F/».  Scott,  there  is  a  total  interdiction  of  com- 
munication; and  in  the  late  case  in  Taunton's  Reports,  the 
drawing  of  a  bill  of  exchange  was  held  to  be  unlawful.  In 
short,  the  resolutions  of  the  Congress  in  the  American  war, 
reached  to  all  intercourse,  corresf>ondencc,  and  dealing.  Noth- 
ing new  was,  therefore,  laid  down  by  the  Supreme  Court  of 
the  United  States ;  nothing  but  what  had  been  tidopted  in  all 

E receding  wars ;  nothing  but  what  was  built  upon  the  accumu 
ited  wisdom  of  ages. 
I  will,  however,  take  notice  of  one  more  decision  of  the 
Supreme  Court,  no  less  strong  and  pointed  on  the  question 
before  us.  It  was  the  case  of  the  Julia,  (8  Cranrh,  181 .)  which, 
during  the  war,  carried  a  cargo  of  provisions  from  Baltimore  to 
Lisbon,  and  was  captured  on  her  return  passage,  with  a  cargo  of 
salt,  being  the  proceeds  of  the  outward  cargo.  She  was  taken 
by  an  American  frigate,  and  condemned,  at  Boston,  as  good 
[  •  481  ]  prize,  because  she  sailed  under  a  license  and  *paseport  from  a 
liritish  admiral.  She  had  no  intercourse  whatever  with  the 
British  at  Lisbon,  but  the  license  was  issued,  within  our  terri- 
tory, by  a  British  agent. 

On  the  single  ground  of  this  license,  the  vessel  was  caf  ttircd 
and  condemned,  and  the  opinion  of  the  Supreme  Court  of  the 
United  States  was  delivered  by  Mr.  Justice  Story.  He  laid 
down  "  as  a  fundamental  proposition,  that  in  war,  all  iiiter- 
course  between  the  subjects  of  the  belligerent  countries  was 
illegal,  unless  sanctioned  by  the  authority  of  the  government, 
or  in  the  exercise -of  the  rights  of  humanity;  that  the  rule 
extended  to  every  species  of  intercourse  and  communication, 
direct  or  indirect ;  that  it  was  a  necessary  result  of  a  state  of 
war,  to  suspend  all  negotiations  and  intercourse  between  the 
subjects  of  the  two  states,  and  to  place  every  subject  in  hostility 
to  the  adverse  party.  The  subject  is  bound,  by  every  effort 
of  his  own,  to  assist  his  own  government,  and  to  counteract 
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the  measures  of  its  eneray.     Every  aid,  therefore,  by  personal  m  error. 
coinmamcation,  or  by  other  mtercouTse,  which  shall  take  oif     alb  any  ^ 
the  pressure  of  tlie  war,  or  foster  the  resources,  or  incfease  the  Jau«ary,  \si3 
comforts,  of  the  enemy,  is  strictly  inhibited.     No  contract  is  ^'j^*''"'""''^^ 
considered  as  raKd  betweirn   enemies,  so  as  to  give  them  a       "^^J^^*** 
remedy  in  the  courts  of  either  government."     "  The  ground  Waddingtom. 
upon  which  a  trading  with  the  enemy  is  prohibited,  is  not  the 
criminal  intentions  of  the  parties  engaged  iu  it,  or  the  direct 
«fid  immediate  injury  to  the  state.     The  principle  is  extracted 
from  a  more  enlarged  policy,  which  looks  to  the  general  inter- 
ests of  the  nation,  which  may  be  sacrificed  tinder  the  temptation 
of  unFmiited  intercourse,  or  sold  by  the  cupidity  of  corrupted 
avarice."     "  If  such  licenses  be  (as  it  is  stated)  an  article  of 
sale,  I  beg  to  know,"  he  observes,  "  in  what  respect  they  can 
be  distinguished  from  the  sale  of  merchandise  ?     If  purchased 
directly  of  the  British  government,  would  it  not  be  a  traffic 
with  the  enemy  ?     If  purchased  indirectly,  can  it  change  the 
nature  of  the  transaction  ?     If  siich  licenses  be  a  legitimate 
article  of  sale,  will  they  not  enable  the  British  government  to 
raise  a  revenue  from  our  citizens  ?    Can  a  part  of  the  people 
claim  to  be  at  peace  while  the  residue  are  involved  in  war  ? 
It  is  unlawful,  in  any  manner,  to  lend  assistance  to  the  enemy. 
by  atlaching  ourselves  *lo  his  policy,  sailing  under  his  pro-       [  *  482  ] 
tectioo,  facilitating  his  supplies,  and  separating  ourselves  from 
the  common  character  of  our  country." 

I  may  now  be  permitted  to  ask,  whether  the  purchase  of 
bills  on  England,  and  especially  of  government  bills,  and 
making  deposits  with  a  mercantile  house  there,  be  not  nego- 
tiation and  traffic,  and  that  too  of  a  pacific  and  mercantile 
character  ?  In  the  language  of  the  Supreme  Court,  was  not 
the  purchase  of  British  government  bills,  enabling  that  govern- 
ment to  raise  a  revenue  from  amongst  us  ?  and  did  not  the 
remission  and  deposit  of  funds  in  the  British  capital,  amount 
to  a  d«angerous  intercourse,  by  cherishing  the  resources,  and 
relieving  the  wants  of  the  enemy  ?  Was  not  H.  IV.  left  at 
liberty  to  apply  these  funds  of  the  plaintiffs,  just  as  he  pleased, 
in  every  species  of-  active  commerce  ?  We  have  evidence 
before  us,  that  he  was  engaged  in  large  speculations  during 
the  last  years  of  the  war ;  and  what  evidence  have  we  that  these 
very  funds  were  not  so  employed  ? 

But  it  is  said  that  the  purchase  and  remission  of  bills  to 
En2;lani  was  innocent  and  lawful,  and  that  a  debtor  may  make 
remittances  in  that  way  to  his  creditor;  or,  at  least,  that  he 
may  make  remittances  by  way  of  deposit,  until  he  shall  have 
an  opportunity  to  draw,  or  until  it  suits  his  convenience  to 
apply  the  fund.  I  am  persuaded  that  there  is  no  color  in  the 
books,  nor  any  foundation  in  principle,  for  this  distinction.  It 
is  commercial  intercourse ;  it  is  negotiation  ;  it  is  communica- 
tion with  the  enemy ;  and  every  thing  of  this  nature  is  pro- 
hibited.    It  holds  out  all  the  inducements  to  the  party  arising 
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L\  ERROR,  from  the  love  of  traffic,  of  speculation,  and  of  gain,  to  meet 
ALBANY,     ^^^  wishes  of  the  enemy,  and  to  swerve  from  the  duty  which 

Jaaaary,  1819.  he  owcs  to  his  country.     How  do  we  know  that  even   the 

^"^^^^XfOLD^  shifting  of  funds  from  Antigua  to  London  was  not  auxiliary  to 
V.  the  enemy's  views  ?     There  may  be  a  trade  in  bills  as  well  as 

Waddington.  jn  goods  or  commodities ;  they  are  bought  and  sold  in  the 
market  like  other  articles ;  and  the  purchase  of  government 
bills  of  the  enemy  enhances  the  value  of  them,  and  sustains 
the  credit  of  the  enemy.  How  came  British  government  bills 
for  sale,  unless  that  sale  was  dictated  by  the  wishes  and  wants 
of  the  enemy  ?     The  district  Judge  of  Massachusetts,  in  the 

[  •483  ]  case  of  The  Hiram,  was  induced  to  think  an  intercourse  *with 
the  enemy  to  that  extent  was  lawful )  but  it  is  to  be  observed, 
that,  in  that  same  case,  he  also  held  that  sailing  under  an 
enemy's  license  was  lawful,  and  that  the  decision  was  made 
before  the  Supreme  Court  of  the  United  States  had  settled  any 
ef  these  cases  relative  to  trade  and  intercourse  with  the  encmyt 
The  opinion  of  the  district  judge  must  be  considered  as  com- 
pletely overruled  on  both  points  by  the  decisions  which  we 
have  reviewed.  They  are  absolutely  irreconcilable  with  each 
other.  I  think  I  may  venture  to  hazard  the  assertion,  without 
any  imputation,  after  the  examination  which  has  been  given  to 
the  subject,  that  there  is  no  authority  in  law,  whether  that  law 
be  national,  maritime,  or  municipal,  for  any  kind  of  private, 
voluntary,  unlicensed  business,  communication,  or  intercourse 
with  an  enemy.  It  is  all  noxious,  and,  in  a  greater  or  less 
degree,  it  is  all  criminal.  Every  attempt  at  drawing  distinc- 
tions has  failed  ;  all  kind  of  intercourse,  except  that  which  is 
hostile,  or  created  by  the  mere  exigency  of  war,  and  necessity 
of  the  case,  is  illegal.  The  law  has  put  the  sting  of  disability 
into  every  kind  of  voluntary  communication  and  contract  with 
an  enemy,  which  is  made  without  the  special  permission  of  the 
government.  There  is  wisdom  and  policy,  patriotism  and 
safety,  in  this  principle,  and  every  relaxation  of  it  tends  to 
corrupt  the  allegiance  of  the  subject,  and  prolong  the  calamities 
of  war. 

The  idea  that  any  remission  of  money  may  be  lawfully  made 
to  an  enemy,  is  repugnant  to  the  very  rights  of  war,  which 
require  the  subjects  of  one  country  to  seize  the  effects  of  the 
subjects  of  the  other.  The  property  so  remitted,  if  in  cash,  or 
in  any  tangible  subject,  would  become  a  Just  cause  of  seizure 
while  on  its  passage.  An  alien  enemy  has  no  right  of  action 
during  war,  and  he  cannot  sue,  because  it  would  be  drawing 
resources  out  of  the  country ;  how  then  can  it  be  lawful  to 
make  remittances  to  him  ?  The  law  that  forbids  intercourse 
and  trade,  must  equally  forbid  remittances  and  payment.  On 
any  other  supposition,  the  propositions  would  be  inconsistent 
with  each  other.  We  have  a  high  authority  on  this  very  point, 
pronounced  by  Ch.  J.  MKean,  of  the  Supreme  Court  of 
_  f  484  ]  Pennsylvania,  in  the  case  *of  Hoare  v.  Allen,  (2  Dull.  I0$i  ) 
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That  case  arose  out  of  the  revolutionary  war,  and  was  decided  in  error 
in  1789.     The  question  was,  whether  interest  was  recoverable     albany 
on  a  British  debt  during  the  war.     The  counsel  for  the  de-  January,  1819 
fendant  contended  that  all  intercourse  was  at  an  end,  and  that  ^'TJ^"^;^^*^ 
no  remittance  couM  have  been  made  during  the  war.     The  r. 

counsel  on  the  other  side  said,  that  payment  might  have  been  Wai>dinoto«. 
made  lawfully,  at  any  time,  in  bills  of  exchange.  Thus  was 
this  very  point  brought  before  the  Court ;  and  it  was  held  by 
all  the  Court,  that  the  exportation  of  commodities  to  Great 
Britain  during  the  war  was  unlawful ;  and  that  it,  therefore, 
became  unlawful  to  make  any  remittances  to  the  enemy. 
That  the  defendant  could  not  have  paid  the  money  to  the 
.plaintiff,  who  was  an  alien  enemy,  without  a  violation  of  the 
laws  of  his  country,  and  of  the  laivs  of  nations.  "  That  a 
remittance  in  bills  of  exchange  would  have  furnished  the  enemy 
with  the  means  of  carrying  on  the  war  within  the  bowels  of 
the  country,  without  bringing  any  money  into  it.  It  was  well 
known,"  says  the  Court,  "  that  the  bills  drawn  by  the  British 
army,  were  the  principal  bills  that' were  bought  and  sold." 
The  defence  of  the  defendant  was,  consequently,  allowed. 

Thus  we  have  a  plain  and  decisive  authority  on  this  very 
point,  hokling,  that  payments  and  remittances,  even  in  bills, 
are  unlawful  in  war,  and  that,  too,  by  the  law  of  nations. 

In  confirmation  of  the  doctrine  of  that  case,  we  have  the 
decisions  of  Judge  Washington,  recently  made  in  the  Circuit 
Court  of  the  United  States,  for  Pennsylvania,  (Conn  v.  Pcnn, 
and  Deniston  &/-  McGregor  v.  Imbric,  April  and  May,  1818.) 
He  has  there  decided,  that  a  debtor  cannot  make  remittances 
to  his  creditor  belonging  to  a  nation  at  war  with  us,  without 
violating  his  allegiance,  because  ther^  is  a  prohibition  of  all 
intercourse  with  an  enemy,  during  the  war.  But  if  that  cred- 
itor, though  a  subject  of  the  enemy,  have  a  known  agent  here, 
the  payment  may  be  made  to  him,  but  then  the  agent  cannot 
lawfully  remit  the  money  to  his  principal. 

I  have  thus  given  th6  question  arising  on  the  legality  of  the 
contract  on  which  this  suit  is  brought,  the  fullest  consideration 
in  my  power ;  and  I  have  arrived  with  entire  satisfaction  *at       [  *  485  ] 
the  conclusion,  that  it  is  an  unlawful  contract,  and  cannot  be 
sustained  in  a  court  of  law. 

Much  of  the  interesting  argument  in  this  cause,  on  the  part 
of  the  plaintiffs,  would  be  properly  addressed,  in  time  of  war, 
to  the  executive  power  of  the  country.  It  is  the  business  of 
government,  and  not  of  courts  of  justice,  to  relax  the  rules  of 
war.  The  power  that  declares,  or  carries  on,  war,  may  soilen 
its  evils,  to  every  extent  consistent  with  the  public  interest, 
of  which  it  is,  in  this  instance,  the  exclusive  judge.  It  is  its 
bounden  duty  to  make  war  fulfil  its  end  with  the  least  possible 
mischief,  and  to  hasten  the  blessings  of  peace. 

But  we  are  met  with  the  objection,  that  admitting  the 
contract  to  be  illegal,  the  defence  cannot  be  set  up  by  the 
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IN  ERROR,  defendant,  becanse  he  was,  by  his  partner  H.  W.,  a  party  to 
ALBANY     ^^'^  contract,  and  to  raise  such  an  objection  would  be  a  breach 

Juuary/ 1819.  of  filith. 

^"^^^^'"^^      There  are  several  answers  to  be  given  to  this  objection. 
""  V.  °  In  the  first  place,  the  defendant  Joshua  W.  M'as  certainly  no 

Waddikotov.  party  in  fact  to  the  dcaKngs  contained  in  the  account  current 
If  he  is  responsible  at  all,  it  can  only  be  on  the  technical 
ground  that  the  partnership  continued  during  the  war,  from 
the  want  of  due  public  notice  of  its  dissolution.  lie  had  not, 
in  fact,  and  in  truth,  any  dealings  with  his  brother  during  the 
year  1814,  nor  any  dealings  (as  far  as  this  cause  is  concerned) 
with  either  of  the  plaintiffs.  His  obligation  to  pay,  if  any  such 
there  be,  arises  from  construction  of  laws  ;  his  faith  and  con- 
science were  never  pledged  for  the  payment  of  this  debt,  and 
the  case  affords  no  color  of  reason  for  the  conclusion  that 
Joshua  W.  had  any  interest  in,  or  derived  any  emolument 
from,  the  dealings  of  1814.  To  impute  any  actual  breach  of 
faith  in  him,  by  this  defence,  would  be  manifestly  unjust. 

In  the  next  place,  the  objection  can  only  apply  to  the  case 
in  which  the  defendant  is  equally  guilty  with  the  plaintiffs, 
and  no  possible  guilt  can  be  imputed  to  the  defendant.  He 
was  not  concerned  in  this  intercourse  and  trade.  The  com- 
munications and  negotiations  were  all  direct  between  the 
plaintiffs  and  Htnnj  fV,,  and  never  did  a  defendant  appear 

[  •  486  J  *before  a  court  with  better  pretensions  to  take  advantage  of 
the  illegality  appearing  on  the  face  of  the  demand. 

Again  ;  as  the  Lord  Chancellor  of  England  said,  in  the  late 
case  of  Evans  v,  Richardson,  here  is  a  trading  between  Amtri' 
€an  citizens  and  an  English  subject,  during  time  of  war,  in 
fraud  of  the  laws  of  the  country,  and  if  the  party  has  not  set 
up  the  objection,  the  court  will  set  it  up. 

If  every  defence  was  to  be  deemed  perfidious,  which  was 
made  to  defeat  an  illegal  contract,  and  was  upon  that  ground 
to  be  overruled,  what  would  become  of  the  plea  of  the  statute 
of  usury,  or  of  the  statute  of  gaming,  or  of  any  other  plea 
setting  up  the  law  of  the  land  against  a  contract  which  had 
violated  it  ?  So  broad .  an  objection  is  not  to  be  endured. 
Lord  Hardwicke  disregarded  it  in  the  case  in  1  Vcscyy  317. 
"  Several  cases,"  says  he,  "  at  common  law  and  in  equity,  have 
gone  upon  this,  that  if  the  contract  relates  to  an  illicit  subject 
the  court  will  not  so  encourage  an  action  as  to  give  a  remedy. 
Nor  is  it  any  answer,  that  the  defendant  knew  of  this  illegality, 
for  this  answer  would  serve  in  all  these  cases."  Lord  Mansjiild 
place<l  the  defence  on  true  grounds,  in  Holman  v.  Johnson, 
(Cowj),  343.)  "  The  objection,"  he  observes,  "  that  a  contract 
is  immoral  or  illegal,  is  not  allowed  for  the  sake  of  the  defend- 
ant. It  is  founded  on  general  principles  of  policy.  No  court 
will  lend  its  aid  to  a  man  who  founds  his  cause  of  action  upon 
an  immoral  or  an  illegal  act :  ex  dolo  mah  non  oritur  actio. 
If,  from  the  plain tiflT's  own  stating,  or  otherwise,  the  cause  of 
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ftclion  appears  to  arise  from  a  transgression  of  a  positive  law  i^  error. 
of  the  country,  the  court  will  not  lend  their  aid."  aliian¥ 

It  would  be  difficult  to  state  any  principle  of  law  more  ianuary,  isis, 
plainly  founded  in  common  sense  and  true  policy,  than  that  ^^J^J^^;^^^ 
which  declares,  that  a  plaintiff  must  not  appear,  from  his^  own  v. 

showings  to  have  infringed  the  law  of  the  land ;  and  if  he  does,  Waodhigtoii 
he  cannot  avail  himself  of  the  law  to  enforce  a  contract  made 
in  opposition  to  law.  The  plaintiff  must  recover  upon  his  own 
merits,  and  if  he  has  none,  or  if  he  discloses  a  case  founded 
upon  illegal  dealings  and  founded  on  an  intercourse  prohibited 
by  law,  he  ought  not  to  be  heard,  whatever  the  demerits  of  the 
defendant  may  be.  There  is,  to  my  mind,  something  monstrous 
in  the  proposition,  that  a  ^ourt  of  law  ought  to  carry  into  [  *  487  | 
effect  a  contract  founded  upon  a  breach  of  law.  It  is  encour- 
aging disobedience,  and  giving  to  disloyalty  its  unhallowed 
fruits.  There  is  no  such  mischievous  doctrine  to  be  deduced 
from  the  books.  There  are  cases  in  which  a  contract,  fair  and 
lawful,  as.  between  the  two  individuals  who  are  parties  to  it, 
is  not  to  be  contaminated  by  other  transactions,  which  might 
precede,  or  which  might  be  the  result  of,  the  contract.  But 
even  if  an  agent  bo  a  party  to  an  original  transaction,  and  the 
money  in  his  hand  be  the  proceeds  of  the  illegal  contract,  no 
recovery  can  be  had.  ( ^^^^9  on  this  subject.  Lord  Kenyon, 
and  Ashhursty  J.,  in  Taylor  v.  Blair,  3  Term  Rep.  454. 
Rooke,  J.,  in  I  Bos.  8f  Pull  296.  Story,  J.,  in  Fates  v.  May 
berry,  2  Gallison,  560.  Hunt  v.  Knicker backer,  5  Johns.  Rep. 
327.  Hodgson  v.  Temple,  5  Taunton,  181.  Faikney  v.  Rey- 
nous,  4  Burr.  2069.  Petrie  v.  Hannay,  3  Term  Rep.  418.; 
and  the  disapprobation  of  those  two  cases,  in  14.  Vesey,  192. 
ex  parte  Daniels.)  Lord  Ahanley  lays  down  the  true  rule  in 
Monk  v.  Abel,  (3  Bbs.  fy  Pull.  35.)  when  he  declares^  that 
'Uhe  principle  to  be  extracted  from  the  cases  on  this  subject 
is,  that  no  man  can  come  into  a  British  court  of  justice  to 
aeek  the  assistance  of  the  law,  who  founds  his  claims  upon  a 
contravention  of  the  British Mvfs.'* 

I  now  conclude  that,  as  the  contract  in  this  oase  was  founded 
upon  dealings  during  the  late  war,  between  the  plaintiffs,  who 
were  resident  citizens  of  the  United  States,  and  Htnry  W , 
who  was  a  natural  born,  and  a  resident  subject  of  Great  Britain, 
it  was  an  unlawful  contract,  and  cannot  be  enforced  in  the 
courts  of  this  country. 

In  this  view  of  the  subject,  it  becomes- unnecessary  to  dis* 
cuss  the  other  point  in  the  cause,  whether  the  defendant  was^ 
or  was  not|  a  partner  with  Henry  W.  during  the  war.  The 
intercourse  and  trading  were  not  with  him,  but  with  the  enc- 
mypartner^  and  he  could  not  be  bound  by  a  contract  which 
was  null  and  void  when  made  by  his  partner. 

But  as  the  other  points  was>  largely  discussed  upon  the  aigu-r 
ment,  and  was,  indeed;  the  only  one  upon  which  the  decision 
of  tb^  Supreme  Court  was  placed,  and  as  I  cannot  know  how- 
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IN  ERROR,  for  it  may  be  deemed  material  by  other  members  of  ♦this 
Court,  I  feel  it  to  be  my  duty  to  express  an  opinion  also  upon 
that  point. 

It  appears  to  me,  that  the  declaration  of  war  did,  of  itself^ 
work  a  dissolution  of  all  commercial  partnerships,  existing  at 
the  time,  between  British  subjects  anJ  American  citizens.  By 
dealing  with  either  party,  no  third  person  could  acquire  a  legal 
right  against  the  other,  because  one  alien  enemy  cannot,  in 
that  capacity,  make  a  private  contract  binding  upon  the  other. 
This  conclusion  would  seem*  to  be  an  inevitable  result  from 
the  new  relations  created  by  the  war.  It  is  a  necessary  con- 
sequence of  the  other  proposition,  that  it  is  unlawful  to  have 
communication  or  trade  with  an  enemy.  To  suppose  a  com- 
mercial partnership  (such  as  this  was)  to  be  continued,  and 
recognized  by  law  as  subsisting,  when  the  same  law  had  severed 
the  subjects  of  the  two  countries,  and  declared  them  enemies 
to  each  other,  is  to  suppose  the  law  chargeable  with  inconsis- 
tency and  absurdity.  For  what  use  or  purpose  could  the  law 
uphold  such  a  connection,  when  all  further  intercourse,  com- 
munication, negotiation,  or  dealing  between  the  partners,  was 
prohibited,  as  unlawful  ?  Why  preserve  the  skeleton  of  the 
firm,  when  the  sense  and  spirit  of  it  has  fled,  and  when  the 
execution  of  any  one  article  of  it  by  either,  would  be  a  breach 
of  liis  allegiance  to  his  country  ?  In  short,  it  must  be  obvious 
to  every  one,  that  a  state  of  war  creates  disabilities,  imposes 
restraints,  and  exacts  duties  altogether  inconsistent  with  the 
continuance  of  that  relation.  Why  does  war  dissolve  a  char- 
ter-party, or  a  commercial  contract  for  a  particular  voyage  ? 
Because,  says  Valin,  (tom.  1.  p.  626.)  the  war  interposes  an 
insurmountable  obstacle.to  the  accomplishment  of  the  contract ; 
and  this  obstacle  arising  from  a  cause  beyond  the  control  of 
the  party,  it  is  very  natural,  he  observes,  that  the  charter- 
party  should  be  dissolved,  as  of  course.  Why  should  the 
contract  of  partnership  continue  by  law,  when  equally  invinci- 
ble obstacles  are  created  by  law  to  defeat  it  ?  If  one  alien 
enemy  can  go  on  and  bind  his  hostile  partner,  by  contracts  in 
time  of  war,  when  the  other  can  have  no  agency,  consultation, 
or  control  concerning  them,  the  law  would  be  as  unjust  as  it 
would  be  extravagant.     The  good  sense  of  the  thing  as  appli- 

[  *  489  ]  cable  to  this  subject,  is  the  rule  *prescribed  by  the  Roman  law, 
that  a  copartnership  in  any  business  ceased,  when  there  was 
an  end  put  to  the  business  itself.  Item  si  alicvjus  rci  societas  sit, 
et  finis  negotio  imposttus  est,finitur  societas.  {Inst,  3.  26,  6.) 

The  doctrine,  that  war  does  not  interfere  with  private  con- 
tracts, is  not  to  be  carried  to  an  extent  inconsistent  with  the 
rights  of  war.  Suppose  that  H.  ^  J.  W.  had  entered  into  a 
contract  before  the  war,  which  was  to  continue  until  1814,  by 
which  one  of  them  was  to  ship,  half  yearly,  to  London,  con- 
signed to  the  other,  a  cargo  of  provisions,  and  the  other,  in 
return,  to  ship  to  New-  York  a  cargo  of  goods.  The  war  which 
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hroke  out  in  1812,  would  surely  have  put  an  end  to  the  further  in  error, 
operation  of  this  contract,  lawful  and  innocent  as  it  was  when     albany 
made.     No  person  could  raise  a  doubt  on  this  point;  and  January,  I819. 
what  sanctity  or  magic  is  there  in  a  contract  of  copartnership,  ^^Sriswold^ 
that  it  must  not  yield  to  tlie  same  power  ?  v. 

If  we  examine,  more  particularly,  the  nature  and  objects  of  Waddingtoh 
commercial  partnersliips,  it  would  seem  to  be  contrary  to  all 
the  rules  by  which  they  are  to  be  construed  and  governed,  that 
they  should  continue  to  exist,  after  the  parties  are  interdicted, 
by  the  government,  from  any  communication  with  each  other, 
and  arc  placed  in  a  state  of  absolute  hostility.  It  is  of  the  es^ 
scnce  of  the  contract  that  each  party  should  contribute  some- 
thing valuable,  as  money,  or  goods,  or  skill  and  labor,  on  joint 
account,  and  for  the  common  benefit ;  and  that  the  object  of 
the  partnership  should  be  lawful  and  honest  business.  (Watson 
on  Partnership^  p.  5 — 1,  Code  Civile  No.  1833.  rothiery 
Traite  du  Contrat  de  Societe,  No.  1.  8.  10,  11.  14.  Ferriere 
sur  Inst.  3.  26.)  But  how  can  the  partners  have  any  unity  of 
interest,  or  any  joint  object  that  is  lawful,  when  their  pursuits, 
in  consequence  of  the  war,  and  in  consequence  of  the  separate 
allegiance  which  each  owes  to  his  own  government,  must  be 
mutually  hostile  ?  The  commercial  business  of  each  country, 
and  of  all  its  people,  is  an  object  of  attack,  and  of  destruction 
to  the  other.  One  party  may  be  engaged  in  privateering,  or 
in  supplying  the  fleets  and  armies  of  his  country  with  provisions, 
or  with  munitions  of  war ;  and  can  the  law  recognize  the  other 
partner  as  having  a  joint  *interest  in  the  profits  of  such  business  ?  [  •  490  ] 
It  would  be  impossible  for  the  one  partner  to  be  concerned  in 
any  commercial  business,  which  was  not  auxiliary  to  the  re 
sources  and  efforts  of  his  country  in  a  maritime  war.  And  shall 
the  other  partner  be  lawfully  drawing  a  revenue  from  such 
employment  of  capital,  and  such  personal  services  directed 
against  his  own  country?  We  cannot  contemplate  such  a 
confusion  of  obligation  between  the  law  of  partnership  and  the 
law  of  war,  or  such  a  conflict  between  his  interest  as  a  partner, 
and  his  duty  as  a  patriot,  without  a  mixture  of  astonishment 
and  dread.  Shall  it  be  said  that  the  partnership  must  be 
deemed  to  be  abridged  during  war,  to  business  that  is  alto- 
gether innoxious  and  harmless  ?  But  I  would  ask.  How  can 
we  cut  down  a  partnership  in  that  manner  without  destroying 
it  ?  The  very  object  of  the  partnership,  in  this  case,  was,  no 
doubt,  commercial  business  between  England  and  the  United 
States,  and  which  the  hostile  state  of  the  two  countries  inter- 
dicted ;  or  it  may  have  been  business  in  which  the  personal 
communication  and  advice  of  each  partner  was  deemed  essen- 
tial, and  without  which  the  partnership  would  not  have  been 
formed.  It  is  one  of  the  principles  of  the  law  of  partnership^ 
that  it  is  dissolved  by  the  death  of  any  one  of  its  members, 
however  numerous  the  association  may  be ;  and  the  reason  is 
this :  the  personal  qualities  of  each  partner  enter  into  the  con- 
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of  the  contract,  and  the  sUrvivors  ought  not  to  Ims 
bound  without  a  new  assent,  when,  perhaps,  the  charac- 
ter of  the  deceased  partner  was  the  inducement  to  the  con- 
nection. {Poihier,  Traitc  da  Contrat  de  SocictCy  No.  146, 
Inst.  3.  26.  5.  Vinnius,  h.  t,)  Shall  we  say  that  the  partner- 
ship continues,  during  war,  in  a  quiescent  state,  and  that  the 
hostile  partners  do  not  share  in  each  other's  profits,  made  in 
carrying  on  the  hostile  commerce  of  each  country  ?  It  would 
be  then  most  unjust  to  make  the  party  who  did  not  share  in 
profit  to  share  in  loss,  and  to  be  bound  by  the  other's  con- 
tracts ;  but  if  one  partner  does  not  share  in  profit,  that  alone 
destroys  a  partnership.  It  would  be  what  the  Roman  lawyers 
call  Societas  leonina,  in  allusion  to  the  fable  of  the  lion,  who^ 
[  *  191  ]  having  entered  \nU  a  partnership  with  the  other  *animak  of 
the  forest  in  hunting  appropriated  to  himself  ail  the  prey. 
(Dig,  17.  2.  29.  s.  2.  Pothier,  Trait  du  Cont.  de  Soc. 
n.  12.) 

Ft  is  one  of  the  fundamental  principles  of  every  commercial 
partnership,  that  each  partner  has  the  power  to  buy  and  sell, 
and  pay  and  receive,  and  to  contract  and  bind  the  firm.  But 
then,  agtiin.  as  a  necessary  check  to  this  power,  each  partner 
can  interfere  and  stop  any  contract  about  to  be  made  by  any 
one  of  the  rest.  This  is  an  elementary  rule,  derived  from  the 
civil  law.  In  re  pari  potiorcm  causam  esse  prohibcntis  constat. 
{Pothier.  Trait,  du  Cont.  Soc.  n,  90.)  But  if  the  partnership 
continues  in  war  between  hostile  associates,  this  salutary  power 
is  withdrawn,  and  each  partner  is  left  defenceless.  If  the  law 
continues  the  connection,  after  it  has  destroyed  the  check,  the 
law  is  then  cruel  and  unjust. 

In  speaking  of  the  dissolution  of  partnerships,  the  French 
and  civil  law  writers  say,  that  partnerships  are  dissolved  by  a 
change  of  the  condition  of  one  of  the  parties  which  disables 
him  to  perform  his  part  of  the  duty,  as  by  a  loss  of  liberty,  or 
banishment,  or  bankruptcy,  or  a  judicial  prohibition  to  execute 
his  business,  or  by  confiscation  of  his  goods.     (Jhst.  3.  26.  s. 

7.  8.      Vinnius,  h.  t.  3.  26.  4.     Huberus  in  Fust.  lib.  3.  tit.  26. 

8.  6.  Dig-.  17.  2.  65.  Pothier,  Cont.  de  Sac.  n.  147,  148. 
Code  Civil,  No.  1865.  Did.  du  Dis.  par  Thevenot  DetsavJcs^ 
Art,  Societc,  No.  56.)  The  English  law  of  partnership  is  de- 
rived from  the  same  source ;  and  as  the  cases  arise,  the  same 
principles  are  applied.  The  principle  here  is,  that  whcm  one 
of  the  parties  becomes- disabled  to  act  or  when  the  business 
of  the  association  becomes  impracticable,  the  law,  as  well  as 
common  reason ^  adjudges  the  partnership  to  be  dissolved. 

Pothier,  in  his  treatise  on  partnership,  says,  that,  every  jiarti 
nership  is  dissolved  by  the  extinction  of  the  business  for  whicli 
it  was  formed.  This  he  illustrates,  in  his  usual  manner,  hy  a 
number  of  easy  and  familiar  examples; 

Thus,  if  a  partnership  be  formed  between  two  or  more  per-p 
sons,  for  bringing  together,  and  selling  on  joint  .account^  thr^ 
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produce  of  their  farms,  or  of  their  live  stock,  and  the  produce  IN  error. 
or  the  stock  of  one  of  them  should  happen  to  fail,  or  be  de-     ALBANY 
stroyed,  the  partnership  ceases  of  course,  for  there  *can  be  no  Janaary,  I8/9 
longer  any  partnership,  when  one  has  nothing  to  contribute.  ^^^^X'"^^ 
So,  if  two  persons  form  a  partnership  in  a  particular  business,  v. 

and  the  one  engages  to  furnish  capital,  or  the  raw  materials,  Waddisotoi 
and  the  other  his  skill  and  labor,  and  the  latter  becomes  disa- 
bled by  the  palsy,  the  partnership  is  extinguished,  because  the 
object  of  the  partnership  cannot  be  fulfilled.  So,  again,  if  two 
or  more  persons  form  a  partnership  to  buy  and  sell  goods  at  a 
particular  place,  the  partnership  is  dissolved,  whenever  the 
business  is  terminated.  {Fothier,  Trait,  du  Cant  de  Soc,  No. 
140 — 143.)  Eitincto  sulytcto,  tolHlar  adjunctum^  is  the  ob-  ' 
scrvatioa  of  Huberus,  when  speaking  on  this  very  point. 

We  can  easily  perceive  with  what  force  their  doctrines 
apply  to  this  case,  for  a  partnership,  formed  between  alien 
friends,  must  at  once  be  defeated,  when  they  become  alien 
enemies.  They  can  no  more  assist  each  other  than  if  they 
A«  re  palsied  in  their  limbs,  or  bereft  of  their  understandings, 
by  the  visitation  of  providence.     I  have  selected  these  princi-  * 

pies  of  partnership  from  the  treatise  of  Pothier,  because  his 
reputation  and  great  authority  are  known  in  thi3  country, 
lie  has  treated  of  the  law  of  partnership,  as  he  has  of  other 
civil  contracts,  with  a  clearness  of  perception,  a  precision  of 
style,  and  a  fulness  of  illustration,  above  all  praise,  and  beyond 
all  example.  If  it  should  be  asked.  Why  is  Pothier  silent,  Hke 
the  English  law,  concerning  the  effect  of  war  on  a  partnership 
between  the  subjects  of  the  two  belligerent  states  ?  the  answer 
may  be  given,  that  t^le  possibility  of  such  a  question  never 
could  have  occurred  to  a  French  lawyer,  since  it  has  been  the  ' 
law  of  France^  for  ages,  that  all  intercourse,  communication 
and  commerce,  between  the  subjects  of  France  and  her  ene- 
mies, was  prohibited,  upon  pain  of  death. 

A  good  deal  of  stress  was  laid  by  the  counsel  for  the  plain- 
tiffs, upon  the  affidavit  of  the  defendant,  made  on  the  9th  of 
March,  1813,  in  which  he  speaks  of  the  firms  of  J.,  fV.  fy  Co. 
and  of  H,  TV.  8f  Co.,  as  then  existing.  But  I  think,  that  the 
criticism  is  susceptible  of  a  satisfactory  explanation. 

Mr.  Ogden,  who  drew  the  affidavit,  says,  that  he  had  no 
particular  instructions  from  the  defendant,  and  that  his  atten- 
tion was  called  to  the  persons  composing  the  firms,  in  relation 
only  to  the  subject  matter  of  the  petition.  It  is,  *therefore,  [  *  493  I 
exceedingly  probable,  that  the  attention  of  the  party  in  making 
the  affidavit,  was  not  specially  drawn  to  the  fact  of  the  con- 
tinuance of  the  partnership  down  to  that  day,  because  that 
was  not  a  point  material  to  the  object  of  the  petition.  Those 
who  are  obliged  to  examine  long  complicated  bills  and  answers 
upon  oath,  cannot  but  know,  that  we  are  to  look  to  the  object 
and  purport  of  the  pleading,  and  are  not  to  hold  responsible 
the  conscience  of  the  party,  for  a  mistake  or  error,  (perhaps 
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iS  KRROH.  in  grammatical  expression,)  in  some  immaterial  part  of  the 
ALFANY  ~  document.     There  is  no  doubt,  that  here  was^  upon  the  con- 

January/ ]8i9.  struction  of  the  affidavit,  a  mistake  in  point  of  iact     The 

^^g"^^^^'^^^  partnership  of  H.  W.  fy  Co.,  did  not  continue,  in  the  common 
RiBwoLD     ,j^gj^|,j„  ^f  iijg  term,  down  to  the  9th  of  March ;  for,  by  the 

Waodihotoh.  letter  of  H.  JV,  of  the  9th  of  January  preceding,  he  speaks  of 
die  actual  dissolution  of  the  partnership,  and  says,  that  ^'  a 
proper  line  was  struck  in  the  books  and  cash,  and  that  the 
defendant  was  no  longer  interested  in  any  losses  or  profits  on 
that  side.'^  There  is  another  circumstance  in  the  case  that  is 
important.  The  goods  imported  were  by  the  firm  of  J.  JV. 
fy  Co.,  and  the  firm  of  H.  W.  if  Co.  was  a  distinct  one,  not 
'  consisting  of  the  same  persons,  and  had  no  concern  with  that 
shipment.  The  mention  of  the  firm  of  H.  W.  fy  Co.  (and 
which  is  the  only  firm  involved  in  the  present  case)  was  alto- 
gether unnecessary  in  the  afiidavit,  and  was  mere  surplusage. 
How  unreasonable,  then,  would  it  be,  to  draw  an  un&vorable 
inference  against  the  rights  of  a  party,  from  such  a  mistake  in 
an  immaterial  port  of  a  paper?  But  in  another  sense,  and,  in- 
deed, in  the  true  &ense.  in  respect  to  the  object  of  the  petition 
and  affidavit,  the  asset  tion  was  true,  and  a  partnership  was 
then  existing.  The  parties  were  still  partners  as  to  those 
goods  which  had  been  actually  purchased  by  them  before  the 
war,  and  the  parties,  as  partners,  were  bound  to  account  to 
each  other  for  the  proceeds  of  those  goods,  and  equally  bound, 
as  partners,  to  pay  for  them,  if  not  already  paid  for.  A  dis- 
solution of  a  partnership  only  has  respect  to  the  future.  The 
parties  remain  bound  for  all  antecedent  engagements.  The 
partnership  may  be  said  to  continue  as  to  every  thing  that  is 
past,  and  until  all  pre-existing  matters  are  wound  up  and  set* 

I  ^494  ]  tied.  In  Wood  v.  Bradick,  (1  Taunt.  *104.)  it  was  observed 
by  one  of  the  judges,  that  when  a  partnership  is  dissolved,  it 
is  not  dissolved  with  regard  to  things  past,  but  only  with 
regard  to  things  future.  With  regard  to  things  past,  the  part- 
nership continues,  »nd  always  must  continue.  In  reference, 
tnerefore,  to  the  subject  to  which  the  affidavit  applied,  they 
wore  still  partners,  biound  to  account,  and  bound  to  pay,  aa 
partners,  for  that  shipment. 

And,  after  all,  what  has  the  intention  of  the  defendant  to 
do  with  the  question  before  us  ?  If  the  law  holds  all  partner- 
ships in  war  between  the  subjects  of  the  hostile  states  unlaw- 
ful, it  was  not  in  the  power  of  the  parties  to  create,  or  to 
continue,  a  par  .icrship,  in  defiance  of  law.  Suppose  two  or 
more  persons  enter  into  a  partnership,  or  convert  an  old  part- 
nership to  unlawful  purposes,  as,  for  instance,  to  carry  on  a 
contraband  trade,  or  to  commit  piratical  depredations,  under 
some  Mexican  flag,  would  the  law  regard  such  an  association  ? 
Nothing  can  i>e  pfauner  than  the  proposition,  thst  if  parties 
could  not  lawfully  form,  or  carry  on  commercial  business  to* 
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gethcr,  during  the  war,  every  agreement  for  such  a  purpose  /iv  ERROR 
would  l>e  null  aind  void.  ALBANY 

Another  objection  was  raised,  from  the  want  of  notice  of  January,  wis 
the  dissolution  of  the  partnership.  The  answer  to  this  is  ex-  ^""q^^^^^^^' 
tremely  easy,  and   perfectly  conclusive.     Notice  is  requisite  v. 

when  a  partnership  is  dissolved  by  the  act  of  the  parties,  but  Waddwotd* 
it  is  not  necessary  when  the  dissolution  takes  place  by  the  act 
of  the  law.  The  declaration  of  war,  from  the  time  it  was  duly 
made  known  to  the  nations,  put  an  end  to  all  future  dealings 
between  the  subjects  and  citizens  of  the  two  countries,  and, 
consequently,  to  the  future  operation  of  the  copartnership  in 
question. '  The  declaration  of  war  was,  of  itself,  the  most  au- 
thentic and  monitory  notice.  Any  other  notice,  in  a  case  like 
this,  between  two  public  enemies,  who  had  each  his  domicil 
in  his  own  country,  would  have  been  useless.  All  mankind 
were  bound  to  take  notice  of  the  war,  and  of  its  consequence. 
The  notice,  if  given,  could  only  be  given  by  each  partner  in 
his  own  country ;  and  there  it  would  be  useless,  as  his  coun- 
trymen could  not  hold  any  lawful  intercourse  with  the  enemy. 
It  could  not  be  given  as  a  joint  act,  for  the  partners  cannot 
Inwfully  commune  together. 

♦But  it  was  said  that  the  peace  had  a  healing  influence,  and  1  •  495  J 
restored  the  parties  to  all  their  rights,  and  arrested  all  confis- 
cations, and  forfeitures,  which  had  not  previously  and  duly 
attached.  I  do  not  know  that  I  ditfer  from  the  counsel  in  any 
just  application  of  this  doctrine.  As  far  as  the  war  suspended 
the  right  of  action  existing  in  the  adverse  party  prior  to  the  war, 
that  right  revived  ;  but  if  the  contract  in  this  case  was  unlawful, 
peace  could  not  revive  it,  for  it  never  had  any  legal  existence. 
So,  too,  the  copartnership  being  once  dissolved  by  the  war,  it 
was  extinguished  forever,  except  as  to  matters  existing  prior  to 
the  war. 

There  are  no  cases  in  the  English  books  exactly  in  point, 
because  the  case  of  the  validity  of  an  existing  partnership  be- 
tween the  subjects  of  two  belligerent  powers,  does  not  appear 
ever  to  have  been  raised.  The  presumption,  I  think,  is,  that 
it  has  been  deemed  too  difficult  a  proposition  to  be  even 
hazarded.  As  fiir  as  any  connection  with  the  enemy,  by  any 
contrivance,  or  under  any  cloak  of  pretension,  has  been  dis- 
covered, the  courts  in  England,  and  in  this  country,  have  been 
sharp  and  vigilant  to  detect  and  to  punish  it.  Thus,  in  the 
case  of  7%c  Vigilantia,  (I  Rob.  1.)  it  was  decided,  that  if  a 
person  be  concerned  in  a  tiouse  of  trade,  in  an  enemy's  country, 
in  time  of  war,  he  shall  not  protect  himself  by  mere  residence 
in  a  neutral  country.  The  traffic  stamps  a  national  character 
on  the  individual.  So,  though  the  managing  partner  resided 
in  a  neutral  country,  yet  the  property  belonging  to  the  part- 
ners in  England,  was,  by  the  English  admiralty,  condemned, 
because  the  transaction  was,  as  to  iJiem,  illegal,  though  it  was 
done  without  their  immedialc  privity  or  direction.     fCaae  ^f 
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the  Sampsonsy  cited  m  the  case  of  the  Franklin^  6  Rob.  127.) 
So,  where  a  trade  was  carried  on  with  the  enemy  by  a  houtt 
composed  partly  f  neutrals,  and  partly  of  British  subjects. 
Sir  mn.  Scoti  ..Cid,  {The  FranJclitiy  6  Rob.  127.)  that  the 
sleeping  British  partner  could  not  be  lawfully  concerned  in 
a  transaction,  in  which  he  could  not  be  engaged  as  a  sole 
trader.  He  could  not  do  by  a  partner  or  agent,  what  he  could 
not  do  by  h'unself.  In  short,  it  is  already  settled,  that  a  sub- 
ject of  one  bellige  ent  cannot  be  concerned  in  any  conuneicial 
establishment  among  the  subjects  of  the  other,  *without  being 
deemed  an  enemy,  in  reference  to  such  a  concern.  Nor  can 
he  be  concerned  in  any  such  trade,  indirectly  or  circuitously, 
through  the  intervention  of  a  neutral  port,  or  through  the 
agency  of  third  persons.  (The  Jonge  Pieter,  4  Rob,  79. 
The  Samuel,  4  Rob,  284.  1  Wheaton,  74.)  And  to  avoid  all 
imposition  or  difficulty,  as  to  the  national  character  of  a  party, 
it  is  settled,  that  the  domicil,  or  fixed  residence,  of  the  party 
at  the  commencement  of  the  war,  determines  his  character  (or 
the  war.  (8  Cranchy  253.  3%c  Venus.  The  Indian  Chief,  3 
Rob.  26.)  It  appears,  also,  to  have  been  very  recently  decided 
by  the  Supreme  Court  of  the  Uiiited  States,  (if  we  may  rely 
on  the  information  just  received,)  (a)  that  if  a  house  of  trade 
be  established  in  the  enemy's  country,  and  one  of  the  partners 
resides  in  a  neutral  country,  his  share,  as  well  as  that  of  his  co- 
partner, resident  in  the  enemy's  country,  is  liable  to  condem- 
nation, as  prize  of  war. 

These  cases  lead  us  to  the  conclusion,  tliat  the  defendamt 
could  not  have  any  concern  whatever,  directly  or  indirectly,  in 
any  trade  or  commerce  of  IL  W.  during  the  war,  without 
involving  his  property  in  the  penalty  of  an  illicit  connection. 
How  is  it  possible,  then,  that  any  partnership  could  legally 
subsist  ?  If  the  partnership  property  of  one  partner  be  subject 
to  capture  by  the  other  partner,  and  if  the  joint  property  be 
subject  to  capture  by  the  subjects  of  either  power,  nothing  can 
place  in  a  more  striking  light  the  absurdity,  as  well  as  illegality, 
of  any  partnership  between  two  belligerents  in  time  of  war. 

Having  thus  endeavored  to  show  the  law  to  be  settled,  tliat 
the  contract  in  this  case,  made  with  H.  W.  was  unlawful,  and, 
consequently,  not  binding  on  the  defendant,  even  if  he  had 
been  a  partner ;  and  it  also  appearing  to  me,  that  the  partner- 
ship existing  before  the  war,  was,  from  reason  and  necessity, 
dissolved  by  the  act  of  war,  it  follows,  that,  upon  either  ground, 
the  judgment  of  the  Supreme  Court  ought  to  be  affirmed. 

Van  Vechten,  Senator.  After  the  able  review  of  the  au- 
thorities cited  in  the  argument  of  this  cause,  by  his  honor  *th£ 
Chancellor^  in  the  learned  and  elaborate  opinion  which  he  has 
delivered,  1  shall  confine  myself  to  the  general  doctrines  which 

(a)  The  caM  here  alluded  to,  is  that  of  The  Friendschaft,  decided  FArmarj 
85th,  1819,  and  nnoe  raported,  4  Whaaion,  105. 
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I  have  extracted  from  the  elementary  writers  and  adjudged  /y  ERROU 
cases,  so  far  as  I  deem  those  doctrines  applicable  to  the  points    albany, 
to  which  my  opinion  is  directed. 

Much  has  been  said  by  the  counsel  in  argument,  about  the 
very  serious  consequences  that  will  result  to  the  unsuccessful 
party,  from  our  decision ;  and  the  illegality  of  the  demand  on 
one  side,  and  the  immorality  of  the  defence  on  the  other,  have 
been  alternately  arraigned  with  gieat  ingenuity,  force  and  elo- 
quence. All  this  was  allowable  to  the  counsel ;  but  I  feel  that 
my  duty,  as  a  judge  forbids  that  I  should  permit  such  sugges- 
tions to  influence  my  judgment.  This  Court  is  called  upon  to 
pronounce  the  law  as  it  is.  If  its  doctrines  are  unreasonably 
severe,  it  is  tlie  province  of  another  department  to  mitigate 
their  severity.  The  parties  have  placed  their  cause  before  us, 
for  a  final  judgment,  according  to  the  existing  law  of  the  land. 

In  the  view  which  I  have  taken  of  this  case,  only  two  of  the 
questions  that  were  raised  at  the  argument,  are  necessary  to 
be  considered : 

1.  Whether  the  declaration  of  the  late  war  by  the  United 
States  against  Great  Britain  dissolved  the  partnership,  (if 
any,)  which  then  existed  between  the  defendant,  Joshua  Wad' 
dington,  and  his  brother,  Henry  Waddington  1  and, 

2.  Whether  the  plaintiff's  demand  is  so  tainted  with  illegal- 
ity, that  it  is  not  recoverable  ? 

In  considering  the  first  question,  a  brief  recurrence  to  the 
facts  connected  with  it  is  indispensable.  It  appeared  to  be 
admitted  in  argument,  on  both  sides,  that  Joshua  and  Henry 
fVadtUngton  were  native  subjects  of  Great  Britain,  and  that 
hey  became  naturalized  citizens  of  the  United  States  some- 
time after  the  close  of  the  revolutionary  war ;  that  Joshua  Wad- 
dington has  ever  since  resided  in  tlie  city  of  New-  York ;  and 
that,  several  vears  prior  to  the  late  war  with  Great  Britain,  he 
and  Henry  Trahlington,  and  a  Mr.  Newby,  established  a  mercan- 
tile house  in  the  city  of  Netv-YorJc,  under  the  firm  of  Joshua 
Waddington  fy  Co, ;  that  Joshua  and  Henry  Waddington, 
about  the  same  time,  established  a  commercial  house  in  the 
city  of  London,  under  the  firm  of  Henry  Waddinccton  fy  Co. ; 
and  that  Henry  Warldington  then  returned  to  ^England,  and  [  •  498  ] 
took  the  charge  of  the  house  in  London,  where  he  has  ever 
since  resided. 

Such  are  the  material  facts  upon  which  the  question  arises, 
whether  the  declaration  of  war  dissolved  the  partnership  of 
Henry  Waddington  fy  Co,1  I  will  now  proceed  to  discuss  the 
law  on  the  subject. 

Dojnat  (tit.  8.  sec.  5.  art.  11.)  says,  "that  when  a  partner- 
ship has  relation  to  a  thing  that  happens  to  perish,  or  of  which 
the  commerce  ceases  to  be  free ;  as,  if  the  partnership  was  of 
some  lands  taken  by  the  enemy  in  time  of  war,  it  is  at  an  end. 
So,  also,  when  one  of  the  partners  is  out  of  a  condition  of 
tct'ng,  he  is,  with  respect  to  the  partnership,  as  if  he  were 
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IN  ERROR,  dead."  (lb.  sec.  15.)  In  order  to  apply  this  doctrine,  I  here 
ask,  What  was  the  principal  object  of  the  partnership  between 
the  Messrs.  Waddingtons  7  Taking  the  evidence  before  the 
Court  for  my  guide,  I  feel  warranted  to  infer,  that  its  primary 
object  was  to  carry  on  trade  between  the  United  States  and  Great 
Britain.  Why,  else,  did  the  parties  establish  two  commercial 
houses,  one  under  the  firm  of  Joshua  IFaddingion  fy  Co.  in  the 
city  of  Neur-  Yorky  and  the  other  in  the  city  of  London,  under 
the  firm  of  Henry  IVaddington  fyCo.l  This  inference  is  con- 
firmed by  the  immense  shipments  made  by  the  English  house  to 
the  house  in  New-  York,  and  the  large  remittances  from  the 
latter  to  the  former,  which  were  so  impressively  dwelt  upon  by 
the  plaintifTs  counsel  in  argimient.  Do  these  facts  admit  of 
any  other  fair  deduction,  than  that  the  partners  intended  the 
two  establishments,  as  a  means  to  facilitate  their  commercial 
operations  between  the  two  countries,  and  to  make  the  business 
of  one  establishment  subservient  to  the  business  of  the  other  ? 
If  thev  do  not,  I  ask,  whether  the  principal  object  of  the  part- 
nership, to  wit,  the  commerce  between  the  united  States  and 
Great  Britain,  to  which  it  had  a  special  relation,  continued  to 
be  free  after  war  was  declared  ?  For,  if  it  did  not,  then,  ac- 
cording to  the  doctrine  of  Domat,  the  partnership  was  at  an 
end  at  the  very  moment  when  the  war  took  place. 

But  how  does  the  law  of  war,  per  se,  bear  upon  the  question  ? 
By  that  law,  no  princ'.ple  is  more  clearly  established,  than  that 
when  war  takes  ]  Vice  between  two  nations,  all  commercial  *in- 
tercourse  between  them  must  immediately  cease.  Hostilities 
once  commenced,  any  attempt  at  trading,  on  the  part  of  the 
subjects  of  either  state,  unless  by  the  permission  of  the  sove- 
reign, is  interdicted,  and  becomes,  ipso  facto,  a  breach  of  the 
allegiance  due  to  their  respective  sovereigns,  and,  as  such,  is 
interdicted  by  the  general  maritime  law  of  Europe ;  by  that 
law  which  does  not  spring  from  this  or  that  particular  state,  but 
which,  having  its  source  in  natural  reason  and  natural  justice, 
is  alike  binding  on  the  whole  community  of  the  civilized  world. 
So  indisputable  is  this  proposition,  so  necessarily  does  it  grow 
out  of  the  very  nature  of  war  itself,  that  all  the  great  writers 
who  have  treated  on  the  law  and  practice  of  nations,  assume 
it  as  a  point  which  is  incontrovertible."  '  {Grotius,  b.  3.  c.  4. 
sec.  8.   Bynkershoeck,  b.  I.e.  3.     Vattel,  b.  3.  c.  4.) 

In  Potts  V.  Bell,  (8  Term  Rep,  561.)  Lord  Kenyan  con 
sidered  the  doctrine,  that  trading  with  an  enemy  was  illegal,  a? 
finally  settled  in  England,  with  reference  to  the  authorities  cited 
in  argument  by  the  king^s  advocate,  and  as  applicable  to  the 
common  law  as  well  as  to  the  admiralty  courts.  And  this  is  the 
law,  not  of  England  only,  but  also  of  this  country,  judicially 
recognized  and  settled  by  the  Supreme  Court  of  the  United 
States.  In  the  case  of  The  Julia,  Judge  Story  assumed  it  ai 
'^  a  fundamental  proposition,  that  in  war  all  intercourse  betweer 
the  citizens  and  subjects  of  the  h*.Uigerent  countries  is  illega* 
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unless  sanctioned  by  the  authority  of  the  government,  or  in  the  in  error. 
exercise  of  the  rights  of  humanity ;"  and  he  cites  Valin  as     albanv 
going  to  the  full  extent  of  his  doctrine.     And  in  the  case  of  January,  I819. 
Fhe   Rapid,  (3    Cranch,  161.)  Judge   Johnson  asserted  the  ^^^^"^""""^^ 
same  doctrine   in   language  equally  explicit  and  unqualified.  v. 

He  said,  "  the  universal  sense  of  nations  has  acknowledged  the  Waddwotof. 
demoralizing  effects  that  would  result  firom  the  admission  of 
individual  intercourse  between  belligerents.  The  whole  nation 
is  embarked  in  one  common  bottom,  and  must  be  reconciled 
to  one  common  fate.  Every  individual  of  the  one  nation  must 
acknowledge  every  individual  of  the  other  nation  as  his  enemy 
— ^because  the  enemy  of  Am  couniry." 

It,  therefore,  appears  to  be  the  estabhshed  law  of  our  own 
country,  as  well  as  of  Europe,  that  the  commerce  to  which 
*the  partnership  between  the  Messrs.  JVaddingtons  related,  not  [  *  MO  ] 
only  ceased  to  be  free,  but,  in  point  of  fact,  perished ;  and 
Joshua  IVaddington  (to  repeat  the  language  of  Domat)  was  out 
of  a  condition  of  acting  as  partner  with  Henry  JVaadiTigtony 
when  the  war  took  place.  If  so,  it  results,  incontrovertibly, 
that  the  partnership  ceased.  For  nothing  can  be  more  incon- 
gruous, than  that  a  legal  partnership  should  exist,  when  the 
commercial  objects  of  it  are  rendered  illegal ;  when  the  partners 
are  placed  in  hostile  array  against  each  other  by  their  respective 
governments  ;  when  there  can  be  no  communication  between 
them,  without  a  breach  of  their  allegiance ;  and  when,  instead 
of  co-operating  and  furnishing  aid  to  each  other,  for  mutual 
profit,  it  is  made  the  paramount  duty  of  each  to  attack  the 
other,  seize  his  goods,  and  do  him  all  the  harm  in  his  power. 

But  several  objections  have  been  urged  against  the  appli- 
cability of  this  doctrine  to  the  present  case.  I  shall  briefly  no- 
tice such  of  them  as  appear  to  me  the  most  cogent. 

It  has  been  said,  that  the  partnership  of  the  Messrs.  Wad" 
dingtons  was  not  confined  to  a  trade  between  this  country  and 
Great  Britain,  but  that  it  embraced  the  internal  and  neutral 
commerce  of  the  two  countries,  which  the  war  did  not  in- 
terdict. 

This  objection  rests  on  mere  presumption,  and  is  repelled  by 
the  positions  chosen  by  the  partners  for  their  commercial 
houses,  as  well  as  by  the  course  of  their  business,  as  far  as  it 
has  been  disclosed  by  the  evidence  in  the  case.  In  order  to 
sustain  the  presumption,  that  internal  and  neutral  commerce 
entered  materially  into  the  views  of  the  partnership,  some  facts 
or  circumstances  should  appear  to  warrant  it.  What  are  the 
-facts  and  circumstances  before  us,  from  which  such  a  pre- 
sumption can  reasonably  be  deduced  ?  I  have  not  been  able  to 
discover  any. 

Admitting,  however,  for  the  sake  of  argument,  that  such 
facts  and  circumstances  exist,  I  would  ask,  how  the  presump- 
tion can  avail  the  plaintiffs  ?  Judge  Johnson,  in  the  case  of 
The  Rapid,  (8  Cranch,  160,  161.)  before  cited,  said,  "the  in- 
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/  V  ERROR,  dividuals  who  compose  the  belligerent  states  exist,  as  to  each 
ALBANY     Other,  in  a  state  of  utter  occlusion,  and  that  each  must  ac 

Jatiti  iry,  i«B.  knowlcdgc  the  other  as  his  own  enemy,  because  the  *enemy  ol 

'^r^^^^^"^^  his  country."     Then  it  would  seem  to  follow,  as  a  necessary 

'"^V  consequence,  that  all  intercommunication  and  co-operation  be- 

w  .oi>iKGT05.  tween  the  citizens  and  subjects  of  belligerent  states,  for  any 
purpose,  unless  sanctioned  by  government,  becomes  unlawful, 
when  the  war  takes  place.  In  this  state  of  things,  it  is  not  easy 
to  discover  how  a  commercial  partnership  between  the  Messrs. 
Waddingtons  could  lawfully  be  continued,  even  for  the  purposes 
of  internal  and  neutral  commerce.  In  the  case  of  The  Emulous^ 
(1  Gall.  571.)  Judge  iS/ory  said,  "  that  all  contracts  with  an 
enemy,  made  during  war,  are  utterly  void ;  and  that  this  prin- 
ciple has  grown  hoary  under  the  reverend  respect  of  centuries, 
and  cannot  now  be  shaken  without  uprooting  the  very  foun- 
dation of  national  law."  Trading  supposes  the  existence  of 
civil  contracts  and  relations,  and  a  reference  to  courts  of  justice, 
and  the  rights  of  property.  But  these  are  inconsistent  with  a 
state  of  war.  How,  then,  can  any  kind  of  partnership  trade, 
carried  on  between  belligerents,  be  recognized  as  lawful  ?  and 
if  it  is  not  lawful,  how  can  it  have  a  legal  existence  ? 

Again  ;  it  has  been  urged,  that  war  docs  not  annul  pre-exist- 
ina:  civil  contracts,  but  only  suspends  their  enforcement.     Be 
it   ro;  let   me  examine  whether   this    impugns    the  doctrine 
y  which  I  have  laid  down  as  applicable  to  tills  case.     And  here 

I  concede  the  proposition,  that  war  does  not,  ipso  facto y 
i-elcase  an  enemy  debtor  from  his  bond  to  an  enemy  creditor ; 
but  then  it  must  be  admitted,  on  the  other  hand,  that  the  law 
r>r  war  interdicts  the  latter  from  receiving  the  fruits  of  his  bond 
during  the  war.  Why  ?  Because,  in  order  to  his  receiving 
those  fruits,  tliere  must  be  a  communication  between  the  par- 
ties ;  and  there  must  be  a  remittance  of  funds  by  the  debtor  to 
the  creditor,  which  is  unlawful.  The  bellig«?rent  nation,  of 
which  the  former  is  a  citizen  or  subject,  has  a  right  to  retair 
the  funds  under  its  own  control  while  the  war  continues,  h 
this  consistent  with  the  nature  and  object  of  a  commercini 
partnership,  which  requires  the  aliment  of  a  free  interco»!r  |» 
and  mutual  co-operation  and  control  of  funds  by  the  partnen 
f)r  its  support?  Indeed,  it  was  frankly  acknowledged  in 
argument,  by  one  of  the  plaintifTs  counsel,  that  the  susju^iision 
of  such  a  partnership  by  war,  involved  its  dissolution. 

[  » i"OQ  )  *But  in  order  to  test  the  argument  more  closely,  let  me  for  a 

moment  suppose,  that  war  merely  suspends  the  contract  of 
partnership.  What  is  the  obvious  conclusion?  Can  either 
partner  bind  the  other  by  his  acts  during  the  suspension  ?  If 
he  can,  it  presents  the  case  of  a  contract  suspended,  and  not 
suspended  ;  operative,  and  yet  its  operative  principles  rendered 
dormant  by  the  law  of  war.  Such  an  incongruity  is,  in  my 
judgment,  wholly  irreconcilable  with  the  dictates  of  reason 
and,  of  course,  repugnant  to  every  just  notion  of  sound  law. 
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It  was  also  urged  in  argument,  that,  inasmuch  as  Henry  IN  error, 
Wa.!dinjion  was  a  naturalized  citizen  of  the   United  States,     albany 
le  had  an  election,  when  the  war  took  place,  to  return  to  his  January,  ifi/9. 
adoi>ted  country,  and,  therefore,  the  partnership  in  question  ^"qriswold^ 
Aas  not  subject  to  dissolution  by  the  war,  until  he  had  deter-  v. 

mined  his  election.  Waddin«tob 

This  argument,  I  apprehend,  proves  too  much  to  benefit 
the  plaintiffs.  For  it  involves  an  admission,  that  in  case  Henry 
JVu'JcHngton  elected  to  remain  in  his  native  country,  the  dis- 
solution would  follow ;  and,  in  point  of  fact,  the  case  shows 
that  he  did  remain  there.  Besides,  it  must  be  remembered, 
that,  the  house  of  Henry  Waddington  Sf  Co,  being  established 
m  Lyndon,  his  return  to  the  United  States  would,  of  itself, 
have  broken  it  up.  But  I  do  not  mean  to  place  my  opinion 
on  such  narrow  ground. 

In  the  case  of  the  Indian  Chief,  (3  Rob,  Rep.  12.)  Sir  Tfil- 
Una  Sott  said,  "no  position  is  more  estabhsl\ed  than  this, 
that  if  a  person  goes  into  another  country,  and  engages  in 
trade,  and  resides  there,  he  is,  by  the  law  of  nations,  to  be 
considered  as  a  merchant  of  that  country."  In  the  case  of 
M'Cmnd  and  Hector,  (I  Bos.  4'  Pull,  113.)  Lord  Ahan'cy 
said.  *'  that  while  an  Englishman  resides  in  a  hostile  country, 
ho  is  a  subject  of  that  country."  In  the  case  of  The  Venus, 
the  Supreme  Court  of  the  United  States  recognize  the  same 
doctrine,  and  Judge  fVashingtviy  in  delivering  the  opinion  of 
tlic  Court,  said, "  that  a  person  who  removes  to  a  foreign  coun- 
try, settles  himself  there,  and  engages  in  the  trade  of  the 
country,  furnishes,  by  these  acts,  such  evidence  of  an  intention 
permanently  to  reside  there,  as  to  stamp  him  with  the  national 
character  of  the  state  where  he  resides ;"  and  he  adds,  '•  having 
once  acquired  a  national  character,  by  ♦residence  in  a  foreign  [  *  503  ] 
country,  he  ought  to  be  bound  by  all  the  consequences  of  it, 
until  he  has  thrown  it  off,  either  by  an  actual  return  to  his 
native  country,  or  to  that  where  he  was  naturalized,  or  by 
co.umencing  his  removal,  bona  fide,  and  without  an  intention 
of  returning."  The  reasonfibleness  of  this  doctrine  must  strike 
the  mind  of  every  reflecting  man ;  for  who  cannot,  upon  a 
moment's  consideration,  perceive,  that,  without  it,  the  mixed 
character  of  a  native  or  naturalized  citizen  or  subject  of  one 
belligerent  nation,  remaining  in  the  country  of  the  other  bel- 
ligerent, for  commercial  pursuits,  would  afford  a  cloak  for  every 
kind  of  fraud  against  the  laws  of  both  countries.  I  conclude, 
therefore,  that,  according  to  the  settled  law  of  Great  Britain, 
as  well  as  of  our  own  country,  Henry  TVaddington  had  the 
national  stamp  of  a  British  subject,  when  the  war  took  place, 
and,  by  his  continued  residence  in  that  country,  the  impression 
has  remained  ever  since.  How,  then,  can  his  mere  naturaliza- 
tion here,  long  anterior,  remove  it,  so  as  to  exempt  his  com- 
Liercial  partnership  with  a  citizen  of  the  United  States,  from 
fie  dissolving  effect,  of  the  war? 
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/.v  ERROR       Again ;  it  has  been  zealously  contended,  tliat  Joshua  Wad 
ALBANY,     dington  had  acknowledged  the  continuance  of  the  partnership 

auuary,  1819.  after  the  war  began,  and  that  due  notice  has  not  been  given 

'^J^^^XoLo'  ^^  ^^^  dissolution,  which  was  indispensable  to  exonerate  him 
V.  from  joiht  responsibility  with  Henry  Waddington. 

Vaddiwctow  Neither  of  those  positions,  in  my  opinion,  can  be  of  any 
avail  to  the  plaintiffs.  For,  suppose  the  Messrs.  Waddingtons 
had  expressly  agreed  to  continue  their  partnership  during  the 
war — and  this  is  putting  the  matter  in  the  strongest  light  ip 
favor  of  the  plaintiiTs — the  question  instantly  recurs,  would  such 
an  agreement  have  been  valid  ?  Surely,  if  the  law  of  war  is 
settled,  as  I  think  it  is,  it  inhibits  such  a  relation  between 
belligerents,  and  takes  from  them  the  legal  capacity  of 
forming  it.  This  brings  me  to  the  point,  whether  a  void 
contract  can  create  any  legal  obligation — a  point  upon  which, 
I  api  rehend,  no  plausible  doubt  can  be  raised.  And,  in  my 
opinion,  the  objection  that  due  notice  has  not  been  given  of 
the  dissolution  of  the  partnership,  is  equally  unsound.  What 
notice  does  the  law  require  to  be  given  of  an  effect  produced 
•504]  by  its  own  operation?  On  whom  does  the  duty  *of  giving 
notice,  in  such  a  case,  devolve  ?  The  act  of  dissolution  by 
war  emanates  from  the  sovereign  power  of  the  government, 
without  the  personal  assent  of  either  of  the  partners,  and  is 
usually  announced  by  the  government  in  the  most  formal  and 
public  manner  to  the  whole  world.  Every  person,  of  every 
nation,  is  bound  to  take  notice,  at  his  peril,  of  such  annuncia- 
tion, and  of  the  duties  which  it  enjoins,  and  of  the  prohibitions 
which  it  involves.  Those  duties  and  prohibitions  are  pio- 
scribed  by  the  law  of  nations,  and  attach,  especially,  to  tlie 
citizens  and  subjects  of  the  belligerent  nations,  as  soon  as  the 
war  commences.  Were  the  plaintiffs  ignorant  of  the  state  of 
war,  when  the  demand  which  they  set  up  against  the  defend- 
ant, Joshua  fVaddingtofiy  accrued  ?  This  has  not  been  pretend- 
ed. Nay,  it  cannot  be  pretended  ;  for  one  of  them  went  into 
the  enemy's  country,  under  the  protection  of  the  cartel,  some 
months  previous.  It  must,  therefore,  be  assumed  as  a  fact, 
that  the  plaintiffs  had  due  notice  of  the  war,  and,  of  course, 
they  were  bound  to  take  notice,  at  their  peril,  of  its  legal  effects 
upon  the  partnership  relations  between  the  defendant,  their 
fellow  Amcfican  citizen,  and  Henry  JVaddingtoUy  a  subject  of 
the  enemy. 

I  have,  therefore,  brought  my  mind  to  the  conclusion,  that 
the  declaration  of  the  late  war,  by  our. government,  against 
Great  Britain,  dissolved,  ipso  facto,  the  then  subsisting  part- 
nership (if  anv)  between  the  defendant,  /.  W.,  and  his  brother, 
H.  JV. 

Tlie  next  question  to  be  considered  is,  whether  the  pluntiff's 
demand  is  so  tainted  with  illegality,  that  it  cannot  be  recover* 
ed  by  law  ? 

In  order  to  come  to  a  correct  result  upon  this  point,  it  ifl 
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fequisite,  in  the  outset,  to  ascertain  how,  and  when,  the  demand  /iV  error 
accrued,  and  to  bear  in  mind,  that  the  plaintiffs  were  tlien  na-     albany 
tive  American  citizens.  January,  im. 

The  action  was  brought  against  J.  W.  and  H.  W.,  to  recover  ^'JJ^^^^IJ^Td^ 
a  balance  of  3,627/.   lis.  Id.  sterling,  with  interest  from  the  v. 

1st  of  January,  1815 ;  but  J.  W.  alone  was  arrested.  The  Waddisotor. 
declaration  contained  the  usual  money  counts,  and  one  on  an 
insimul  computassent.  The  defendant  demanded  a  bill  of  par- 
ticulars, which  was  rendered,  containing,  inter  alia,  an  account 
current,  dated  Lonodn,  1st  of  January,  *1815,  commencing  the  [  *  505  J 
1st  of  January,  1814,  signed  Henry  Waddington  fy  Co,,  and 
stating  the  above  balance.  This  account  was  afterwards  offer- 
ed in  evidence,  at  the  trial  of  this  cause,  to  prove  the  plaintiffs' 
demand. 

Hence  it  appears,  that  the  plaintiffs'  demand  arises  out  of 
transactions  between  them  and  a  mercantile  house  in  London, 
conducted  by  H.  W.,  in  the  name  of  H,  W.  fy  Co,,  during 
the  late  war  ;  and  this  presents  the  interesting  question,  wheth- 
er that  demand  is  recoverable  ? 

To  resist  the  recovery,  the  defendant  objects,  that  the  trans- 
actions on  which  the  demand  is  bottomed  were  illegal.  If 
this  objection  is  founded  in  law,  the  defendant  is  legally  entitled 
to  the  benefit  of  it. 

But  in  what  does  the  illegality  insisted  on  consist  ?  The 
remittance  of  funds  to  an  enemy,  flagrante  bello.  Here,  then, 
the  law  of  nations  must  again  be  resorted  to  as  a  guide. 

It  has  already  been  observed,  that  war  puts  an  end  to  all 
civil  contracts  between  the  belligerents,  and  that  trading  with 
an  enemy  is  criminal,  because  it  affords  him  aid,  in  the  most 
effectual  manner,  by  enabling  the  merchants  of  the  enemy's 
country  to  support  their  government.  If  these  principles  are 
correct,  they  apply  with  peculiar  force  to  the  remittance  of 
funds. 

In  the  case  of  The  Julia,  (8  Cranch,  194.)  before  cited, 
Judge  Story  said,  that, ''  independent  of  all  authority,  it  would 
seem  a  necessary  result  of  a  state  of  war,  to  suspend  all  nego- 
tiations and  intercourse  between  the  subjects  of  the  belligerent 
nations.  By  the  war,  every  subject  is  placed  in  hostility  to  the 
adverse  party.  He  is  bound,  by  every  effort  of  his  own,  to 
assist  his  own  government,  and  to  counteract  the  measures 
of  its  enemies.  Every  aid,  therefore,  by  personal  communi- 
cation, or  by  other  intercourse,  which  shall  take  off  the 
pressure  of  the  war,  or  foster  the  resources,  or  increase 
the  comforts,  of  the  public  enemy,  is  strictly  inhibited."  In 
the  case  of  The  Emulous,  (1  Gallis.  571.)  the  same  judge  said, 
"  that  all  contracts  with  an  enemy,  made  during  war,  are 
utterly  void."  These  doctrines  bear  decisively  against  the 
plaintiffs'  demand,  which  rests  on  the . remittance  of  money 
anil  bills  by  them,  or  their  order,  to  *H.  IV,  '^  Co,,  London,  [  *  508  j 
during  the  war.     Was  not  this  fostering  the  resources  of  the 
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fjv  ERROR,  enemy,  by  placing  American  funds  within  his  control  ?  And 
was  not  the  intercommunication,  in  relation  to  those  funds, 
between  the  plaintiffs,  as  American  citizens,  and  a  British 
merchant  residing  in  the  city  of  hondon^  without  the  sanction 
of  our  government,  unlawful  ?  Upon  this  point,  there  is  not 
the  shadow  of  a  doubt,  if  the  universally  acknowledged  law  of 
nations,  recognized  and  established,  not  in  England  only,  but 
in  this  country  abo,  by  the  highest  judicifd  authorities,  is  to  be 
regarded  and  enforced  by  this  Court. 

Again ;  this  action,  if  sustainable  at  all,  must  be  supported 
by  the  evidence  in  the  case,  of  an  express,  or  implied,  legal 
contract  between  the  plaintiffs  and  H.  W.  fy  Co.,  made 
flagrante  bello ;  but  Judge  Story,  in  the  case  of  The  Julia,  (6 
Cranchy  194.)  said,  that  it  was  ''  the  necessary  result  of  a  state 
of  war,  to  suspend  all  negotiations  and  intercourse  between 
the  subjects  of  the  belligerents."  And  in  the  case  of  The 
Emulous,  (1  Gallis,  561.)  he  pronounced  "all  contracts  with 
an  enemy,  made  during  war,  utterly  void."  Why  ?  Because 
they  are  inhibited  by  the  laws  of  war,  and,  therefore,  illegal. 

The  plaintiffs'  counsel,  however,  have  labored  to  make  a 
distinction  between  the  remittance  of  bills,  and  the  remittance 
of  money,  to  an  enemy  in  time  of  war,  and  to  limit  the  war 
inhibition  to  the  latter.  But  in  my  opinion,  they  failed,  wholly, 
to  establish  the  distinction.  In  one  part  of  the  aigument,  it 
was  said,  that  there  was  no  illegality  in  remitting  bms  to  Lon' 
fhn,  in  time  of  war.  Is  this  true,  when  applied  to  a  belliger- 
ent ?  Did  not  those  bills  transfer  funds  to  the  enemy  ?  If 
they  did,  was  not  such  transfer  unlawful?  Again;  it  was 
said,  that  drawing  bills  on  funds  in  the  enemy's  country  did 
not  increase  the  enemy's  resources.  .  Admit  it.  Does  that  re- 
move the  taint  of  illegality  attached  to  the  placing  those  funds 
there?  By  whom,  for  whom,  and  for  what  purpose,  were 
they  placed  in  the  hands  of  an  enemy  ?  Could  they  be  placed 
there,  flagrante  bello,  without  an  unlawful  communication  and 
negotiation  between  belligerents?  This  has  not  and  can- 
not be  shown ;  and,  therefore,  the  distinction  is  unfounded. 

(  •  507  ]  Again  ;  in  another  part  of  *the  argument,  it  was  urged,  that 
the  case  furnishes  evidence  to  warrant  a  presumption,  that  our 
government  sanctioned  the  remittance  of  bills  to  England, 
flagrante  bello.  Let  me  examine,  for  a  moment,  the  bearings 
of  this  argument,  and  the  facts  on  which  it  is  founded.  In 
tlie  first  place,  it  seems  to  concede,  that  governmental  author- 
ity was  necessary  to  legalize  the  remittance,  and  this  conces- 
sion impugns  the  former  position,  that  such  remittance  was 
lawful,  without  the  sanction  of  government.  But  the  facts 
relied  on  to  support  the  presumption,  do  not  justify  it,  in  rela- 
tion to  the  plaintiffs.  It  is  true  that  bills,  to  a  large  amount, 
were  remitted  in  cartels,  with  the  knowledge  of  our  public 
officers,  and  receivec  \n  E)igland,  with  the  knowledge  of  the 
officers  of  the  Englisi  government.  Nor  is  it  to  be  wondered 
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at  that  the  government  of  Great  Britain  should  countenance  Jiv  error, 
Buch  remittanceSi  in  any  form,  from  an  enemy,  inasmuch  as     albany 
(hey  increased  her  resources.     But  how  does  it  appear,  that  January,  im, 
the  American  government,  directly  or  indirectly,  sanctioned  ^"^^[^^jj^^ 
the  remittances  made  by  the  plaintiffs,  or  their  agent,  Captain         *  v. 
Stewart  1    Those   bills  were  not  sent  by  a  cartel^  with  the  vvaddikoto5. 
privity  of  our  government  or  one  of  its  officers.     My  reason- 
ing on  this  subject,  and  the  cases  which  I  have  cited,  admit 
the  authority  of  government  to  Ucense  dealings  with  an  enemy. 
Had  the  plaintiffs  such  a  license  ?     It  cannot  be  inferred,  that, 
because  the  government  did,  in  particular  instances,  and  in  a 
particular  mode,  tolerate  the  remittance  of  bills  to  England^ 
during  the  war,  therefore,  it  had  given  an  unqualified   sanc- 
tion to  such  remittances  by  American  citizens,  for  any  purpose, 
and  in  any  way  they  should  deem  expedient.     On  the  contra- 
r}',  the  facts  in  this  case  repel  the  presumption  of  an  unquali- 
fied sanction ;  for  they  limit  the  authority  given,  to  particular 
cases  of  remittance  by  cartels,  and  under  the  inspection  of  our 
public  officers. 

But  it  has  been  contended,  on  the  part  of  the  plaintiffs,  that 
the  objection  of  illegality  cannot  be  made  by  the  defendant, 
for  that  his  partner  received  the  plaintiffs'  money  as  a  mere 
agent;  and  that  the  defence  of  illegality,  set  up  by  him,  is  a 
breach  of  honor  and  morality,  to  enable  him  to  retain  the 
plaintiflCs'  money. 

*I  will  examine  each  of  these  positions,  in  the  order  in  which      [  *  ^08  J 
f  have  stated  them. 

The  first  position  takes  for  granted,  that  the  plaintiffs' placing 
their  money  in  the  hands  oi  Henry  JVaddinffton  fy  Co.,fla- 
grajtte  bello^  created  a  legal  obligation  on  the  defendant  to 
account  for  it ;  but  this  is  the  very  point  in  controversy.  Henry 
Waddingttm  was,  at  the  time,  in  the  view  of  the  law  of  nations, 
an  alien  enemy ;  and  it  was  unlawful  for  the  plaintiffs,  as 
American  citizens,  to  place  their  money  in  his  hands.  Had 
Henry  Waddington  expressly  agreed  to  pay  it  on  demand,  the 
contract,  to  use  the  language  of  Judge  Story^  in  the  case  of 
The  Emulous^  would  home  been  utterly  void.  Is,  then,  the  law 
so  incongruous,  that  it  will,  by  implication,  create  a  vaUd  con- 
tract, where  an  express  contract  would  have  been  illegal  ?  In 
my  opinion,  it  cannot  be  necessary  to  discuss  this  point  any 
further,  in  order  to  ifhow  that  the  first  position  contended  for 
by  the  plmntiffs  is  wholly  untenable. 

With  respect  to  the  second  point,  that  the  defendant's 
defence  involves  a  breach  of  honor  and  moral  obligation, 
it  must  be  remembered,  that  this  cause  is  brought  up  for 
review,  not  to  settle  speculative  points  of  honor,  or  rules  of 
morality,  but  to  have  the  law  of  the  land,  between  the 
parties,  judicially  pronounced.  When  the  law  inhibits  all 
negotiation  and  intercourse  between  the  citizens  and  sub- 
jects of  belligerent  nations,  such  negotiation  and  intercourse 
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jy  ERROR,  are  rendered  unlawful.     When  it  declares  all  contracts  with 
albanyT  ^^  enemy,  made  in  time  of  war,  utterly  void,  it  announces  to 

lamiary,  itfiu.  all  who  may  enter  into  such  contracts,  that  the  law  will  not 

^*'!^^^X^^   enforce  them.     Thus  legally  forewarned  of  the  consequences, 
V.  the  plaintiffs  who  come  into  a  court  of  law  with  such  a  contract 

Wadoihgtov.  cannot  claim  the  shield  of  honor  and  morality  for  its  protection. 
The  Court  has  not  the  power  to  transform  an  illegal  into  a 
legal  contract ;  and,  without  such  a  transforming  power,  it  is 
incompetent  to  afford  a  legal  remedy  to  the  plaintiffs  in  this 
case.    . 

But  it  was  said  in  argument,  that  the  rigor  of  the  law  of 
war  has  been  mitigated  by  the  practice  of  aU  civilized  nations. 
Admit  it ;  has  the    inhibition    of  commercial  intercourse,  of 

[  *  509  ]  pecuniary  negotiations,  and  of  fostering  the  resources  *of  ao 
enemy,  unless  sanctioned  by  government,  ever  been  removed  ? 
No.  Why  is  it  continued  ?  For  the  safety  of  the  belligerent 
states,  to  guard  against  treasonable  practices,  and  to  save 
merchants  from  temptations  to  swerve  from  their  allegiance  in 
time  of  war.  Judge  Storvy  in  explaining  the  principle  of  this 
inhibition,  in  the  case  of  The  Juiia^  (8  Cranchj  195.)  said,  that 
t  is  extracted,  not  from  the  criminal  intentions  of  the  parties 
engaged  in  illicit  intercourse  with  an  enemy,  but ''  from  a  more 
enlarged  policy,  which  looks  to  the  general  interests  of  the 
nations,  which  may  be  sacrificed  under  the  temptation  of  un- 
limited intercourse,  or  sold  by  the  cupidity  of  corrupted  avarice." 
And,  in  the  language  of  Sir  William  Scott,  I  would  ask,  em- 
phatically, who  can  be  insensible  to  the  consequences  that 
might  follow,  if  every  person  had  a  right  to  carrr  ^n  a  commer- 
cial intercourse  with  the  enemy,  and,  under  color  of  that,  had 
the  means  of  carrying  on  any  other  species  of  intercourse  he 
might  think  fit? 

it,  therefore,  appears,  that  the  unqualified  inhibition  of  all 
intercourse  and  negotiations  with  an  enemy,  by  the  law  of 
war,  unless  sanctioned  by  government,  is  dictated  by  the  great 
law  of  self-preservation,  which  is  immutable  in  its  nature,  and 
has  not  been  relaxed  by  any  nation.  The  inconvenience  to 
the  public,  by  relaxing  it,  might  be  extreme ;  and  there  can  be 
none  on  the  other  side,  that  the  intercourse  between  individuals 
of  the  belligerent  nations,  if  necessary,  should  be  placed  under 
the  eye  and  control  of  the  government  charged  with  the  care 
of  the  public  safety. 

Upon  the  whole,  I  have  a  strong  conviction  that  the  contract 
relied  on  by  the  plaintiffs  was  illegal  and  void ;  and  that, 
therefore,  as  well  as  for  the  reasons  before  assigned,  the  judg* 
ment  of  tlie  court  below  ought  to  be  afimned. 

ttmck  10.         This  being  the  opinion  of  a  majority  of  the  Court,  (Livtno 
8TON  and  Setmoub,  Sesators,  dissenting,)  it  was,  thereupon, 
OR]>ERsn,  ADJUBGSD,  and  DECREED,  that  the  judgment  of  the 
Supreme  Court  be  afirmed ;  and  that  the  plaintiis  in  error  paf 
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to  the  defendant  in  error  his  costs  and  charges  in  and  about  in^error. 
his  defence  m  this  Court ;  and  that  the  record  and  proceedings    alb  any,* 

be  renitted,  &C.  January,   1819 

Judgment  of  affirmance.       ^""seamI^^ 

V. 

WADDiiroroif 


•Et^MUND  Seaman,  Robert  Seaman,  Thomas,  Tobias,      [  *  510  ] 

and  BiLLOPP  B.  Seaman,  plaintiffs  in  error, 

cigainst 

Joshua  Waddington,  who  is  impleaded  with  Henrt 

Waddington,  defendant  in  error. 

THE  pbtntiffs  in  error  brought  an  action  of  assumpsit  against  JJ^d^'In'iii* 
the  defendant  in  error,  in  the  Supreme  Court,  to  recover  a  last  case. 
balance  of  18,359/.  8t.  3r/.  sterling,  with  the  interest  thereon 
from  the  1st  of  January,  1814,  as  stated  in  an  account  current, 
.signed  by  H,  W,  with  the  name  of  If.  W.  ^  Co,  The  plain- 
tiffs in  error  were  debited  on  the  8th  of  February^  1813,  with 
cash,  1,847/.  sterhng,  and  credited  in  September ^  1812,  and 
the  1st  of  JoTmary,  1813,  with  bills  amounting  to  near  19,000 
pounds  sterling,  and  with  cash  and  interest  to  the  1st  of  Jan- 
uary, 1814,  making  the  whole  amount  20,305/.  8^.  3d,  sterling. 

The  cause  was  tried  at  the  New-Y^yrTc  sittings,  the  11th  of 
December y  1816,  before  Mr  J.  Van  Ness;  and  the  evidence, 
stated  in  the  last  case  of  Griswolds  against  the  same  defendant, 
of  tiie  two  cartels  with  letters  for  England;  the  petition  and 
affidavits  of  the  defendant  in  the  District  Court ;  the  purchase 
of  bills  in  England,  by  the  government  of  the  .  United  States, 
was  introduced.  The  plaintiffs  also  gave  in  evidence  an  ad- 
vertisement, inserted  in  the  New-  York  Evening  Post  and  Nev^ 
York  Gazette,  the  15th  of  November,  1314,  signed  by  the 
defendant,  J,  Waddington,  and  Robert  S.  Newby,  stating  that 
the  copartnership  heretofore  existing  at  JVew-JTorfc,  between 
the  subscribers  and  Henry  Waddin^on,  of  London^  under  the 
firm  of  J.  W.  if  Co,y  and  that  at  London,  between  H.  W.  if 
J,  W,,  under  the  firm  of  H,  W,  if  Co.,  expired,  by  thdr  respec- 
tive limitations,  on  the  Ist  of  January,  1813. 

The  defendant  proved,  by  the  answer  of  JE7.  iS^.,one  of  the 
plaintifis,  to  a  bill  of  discovenr  in  Chancery,  filed  by  the  defend 
ant,  that,  between  the  3d  of  August,  1812,  and  the  20th  of 
September,  he  and  his  copartners  trading  in  New-  York,  remitted 
^^  H.  W.  if  Co,j  of  London,  two  British  government  bills,  [ 
drawn  on  the  Lords  of  the  Treasury,  amounting  to  3,000/. 
sterling ;  one  on  the  Commissioners  of  the  Treasury,  for  600/. 
sterling,  and  several  bills  on  individuals,  amounting,  in  the 
whole,  *o  above  20,000  pounds ;  and  that  some  of  the  Infls 
were  remitted  firom  Lisbon. 
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ALBANY, 

January,  1819. 

V. 

WAumyoTOK 


li\  ERROR.  The  defendant  also  proved,  that  a  bill  of  exchange  for  10,  OOOZ 
sterling,  dated  New-Yorky  DtcemLer  8,  1814,  aSd  credited 
in  the  account  current,  as  of  the  1st  of  January ^  1817,  wa« 
procured  by  the  proceeds  of  the  ship  Othello^s  cargo,  sold  at 
Lisbon,  That  the  ship  sailed  from  tfie  United  States^  during 
the  war  with  Great  Britain,  and  the  supercargo  had  instruc- 
tions from  the  owners  of  ship  and  cargo  to  sell  the  cargo,  and 
invest  the  proceeds  in  bills  of  exchange  on  England,  and  to 
remit  such  bills  to  if.  fV,  Sf  Co.  of  London,  to  be  passed  to 
the  credit  of  the  plaintifis  in  error.  The  ship  sailed  on  the 
voyage  with  a  British  license  on  board  ;  and  was  cleared  for 
the  voyage  on  the  4th  of  November,  1812.  By  an  endorsement 
made  on  the  lianse,  dated  the  24th  of  February,  1813,  signed 
by  the  British  ambassador  at  Lisbon,  the  ship  was  protected 
from  British  cruisers,  while  returning  home  to  the  United  States 
with  a  cargo  of  salt.  Another  item  in  the  account  current,  of 
350/.  sterling,  was  also  procured  and  remitted  to  the  plaintiffs 
in  error,  from  the  proceeds  of  the  Othello's  cargo.  The  Othello 
had  made  a  previous  voyage  to  Lisbon,  with  a  similar  license, 
after  tlie  declaration  of  war  against  Great  Britain ;  and  two 
bills  of  exchange  of  1,988/.  6s.  Id.  sterling,  and  3,000/. 
s^terlin^,  were  procured  and  remitted  from  the  proceeds  of 
the  freight  and  cargo  of  the  first  voyage,  under  similar  instruc- 
tions given  to  the  supercargo. 

It  appeared,  from  an  entry  in  the  waste  book  of  the  plain- 
tiffs in  error,  in  October^  1814,  and  from  a  letter  addressed 
by  them,  under  the  firm  of  E.  Seaman,  Son,  Sf  Co.  to  Henry 
Waddington  fy  Co.,  dated  the  8th  of  October,  1814,  that  the 
plaintiffs  had  transferred  their  funds  in  the  hands  of  H.  W,  fy 
Co,  to  Edmund  Seaman,  and  they  request  H.  W.  fy  Co.  to  hoM 
the  same,  subject  to  his  orders,  debiting  their  account  with  the 
amount  and  interest  to  the  1st  of  January,  1815,  and  placing 
the  same  to  his  credit 

[*512]  ♦The  jury,  under  the  direction  of  Mr.  Justice   Van  Ness, 

before  whom  the  cause  was  tried,  found  a  verdict  for  the  defend- 
ant. The  plaintiffs  in  error  tendered  a  bill  of  exceptions  to 
the  opinion  and  charge  of  the  judge,  which,  pursuant  to  the 
statute,  was  brought  before  the  court  below,  who  gave  judgment 
thereon  in  favor  of  the  defendant  in  error.  To  reverse  which 
judgment  the  present  writ  of  error  was  brought. 

The  phuntiffs  in  error  alleged,  that  the  judgment  ought  to 
be  reversed : 

1.  Because  the  partnership,  proved  to  have  existed  between 
J.  if  H.  W.  in  London,  before  the  late  war  between  the  United 
States  and  Great  Britain,  was  not  dissolved  or  terminated  by 
that  war,  or  otherwise,  previous  to  the  accruing  of  the  plsdntiffa* 
right  of  action. 

2.  Because  there  was  no  illegality  in  the  contract  or  transac- 
tions in  which  the  action  is  founded ;  or,  at  least,  none  such 
as  can  defeat  the  right  of  recovery. 
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3.  Because  that  proper  and  legal  evidence,  offered  by  the  IN  error 
plaintiffs  on  that  trial,  was  rejected  by  the  judge.  ALBANY 

4.  Because  the  judgment  of  the  Supreme  Court  is  contrary  January,  isfo 

to  law.  ^"s^Tiiir^ 

The   defendant  in  error  insisted  that  the  judgment  of  the  v. 

Supreme  Court  ought  to  be  affirmed :  WAODiirtfToif 

1.  Because  the  declaration  of  war  by  the  United  States 
against  the  king  of  Great  Britain  worked  a  dissolution  of  the 
^copartnership  then  existing  between  /.  fV.  and  H,  fV, 

'Z.  Because,  if  the  declaration  of  w  r  did  not  work  an  abso 
lute    and    entire    dissolution    of   the   said    copartnership,   it 
operated  in  law,  at  least,  to  suspend  it,  as  to  all  commercial 
dealings  and  transactions  carried  on  by  either  party  during  the 
continuance  of  war. 

•3.  Because,  the  copartnership  having  expired  by  efflux  of 
time,  during  the  continuance  of  the  war,  and  the  defendant, 
•/.  WC,  being  resident  in  the  United  States,  no  notice  of  the 
expiration  of  the  partnership  was  necessary  on  his  part. 

4.  Becau>'e  the  balance  of  account,  claimed  by  the  plaintiffs, 
has  grown  out  of  a  trade  and  intercourse  unlawfully  carried  on 
by  them,  with  the  enemy,  during  the  existence  of  the  late  war; 

and  no  action  can  be  lawfully  sustained  in  the  *courts  of  this       [  *  513  ^ 
country  to  enforce  a  claim  founded  on  such  unlawful  dealing, 
especially  to  charge  an  innocent  party  not  concerned  in  the 
iilogal  traffic. 

5.  That,  the  balance  of  account  having  been  assigned  and 
transferred  to  the  separate  account  and  credit  of  Edmund 
Seaman,  the  plaintiffs  in  error  have  no  right  of  action  against 
the  defendants ;  there  being  what  is  termed  in  the  civil  law  a 
novation  of  the  contract. 

Griffin  and  Henry ^  for  the  plaintiffs  in  error. 

Hoffman  and  Emmet,  for  the  defendant  in  error. 

The  different  points  raised  in  the  cause  were  most  ably 
argued  by  the  counsel ;  but  as  the  principal  question,  as  to  the 
illegality  of  the  contract,  on  which  the  opinion  of  the  Court 
turned,  has  been  already  discussed  and  considered  so  much  at 
large,  in  the  case  of  Griswolds  v.  Waddington,  it  is  unnecessary 
to  state  the  arguments  of  the  counsel. 

The  Chancellor.  This  case  involves  the  same  questions, 
as  to  the  lawfulness  of  trading  with  an  enemy  in  time  of  war, 
and  as  to  the  existence  of  commercial  partnerships  between  the 
subjects  of  the  two  hostile  states,  as  those  already  discussed 
and  decided  in  the  case  of  Griswolds  v.  fVaddington.  It  would, 
therefore,  be  unnecessary  and  useless  to  repeat  the  same 
arguments. 

But  in  this  case  the  trading  \rith  the  enemy  was  more  offen- 
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IN  ERROR,  give,  and  more  aggravated  in  its  circumstances,  and  is  liable  to 

"albanv      naorc  severe  animadversion. 

Janoaiy,  isis.      In   this  case  the  plaintiffs  admit  that,  within  the  first  six 

^^'^*^*^'*'^^  months  after  the  commencement  of  the  war,  they  remitted  to 
*^"^"      England^  in  private,  and  in  British  government,  IhUs,  to  the 

Waddmotoh.  amount  of  upwards  of  20,000/.  sterUng.  The  object  of  this 
was  to  transfer  so  much  of  tlie  capital  of  the  plaintifls,  -n  time 
of  war,  from  their  own  country,  to  be  deposited,  on  interest,  in 
a  mercantile  house  in  London ;  and  it  must  have  been  done 
with  the  design  either  of  aiding  and  assisting  the  enemy,  by 
a  loan  to  that  extent,  or  placing  their  funds  under  what  they 

[  *  514  ]  deemed  better  protection  in  the  enemy's  country  *than  in  their 
own.  The  house  they  selected  having  been  concerned  in  ex- 
tensive speculations  during  the  war,  and  having  probably 
employed  those  very  funds  in  trade  or  enterprises  subservient 
to  the  interest  and  views  of  the  enemy,  unfortunately  became 
bankrupt  just  at  the  conclusion  of  the  war.  It  now  suits  the 
convenience  of  the  plaintiflTs  to  call  upon  our  courts  to  assist 
them  to  recover  this  money,  and,  consequently,  to  charge  thir 
loss  upon  a  citizen  of  New-  Yorky  on  the  ground  that  the  alie;: 
enemy  had  a  right  to  Und  him  as  a  partner. 

But  this  is  not  the  whole  view  of  the  case.  The  principal 
part  of  the  money  was  the  proceeds  of  the  two  cargoes  sent  by 
the  plaintiffs  in  the  ship  Othello,  to  Lisbon^  during  the  first 
year  of  the  war,  under  a  British  license,  and  the  same  ship 
was  protected,  during  her  return  voyage,  by  a  fresh  British 
license,  procured  at  Ltisbon.  The  plaintiffs,  by  such  conduct, 
whatever  may  have  been  their  intention,  labored  most  faith- 
fully and  effectually,  during  the  first  year  of  the  war,  to  impair 
the  resources  and  to  diminish  the  trade  of  the  one  country,  and 
to  increase  the  resources  and  promote  the  commerce  of  the 
other.  If  such  a  trading  as  this  be  lawful  in  war,  then  I  should 
think,  that  any  one  or  more  of  these  United  States  might,  by 
law,  have  ratified  such  a  commerce  with  the  enemy,  in  spite 
of  the  declaration  of  Congress.  I  cannot  conceive  of  a  more 
criminal  and  injurious  breach  of  allegiance,  short  of  the  crime 
of  treason  ;  and  I  think  it  is  utterly  inadmissible  that  these 
plaintiffs  should  come  here  and  receive  the  aid  of  this  Court  to 
sanction  such  dealings  and  enforce  such  contracts. 

On  this  single  ground  of  the  illegality  of  the  trade,  and  of 
the  void  nature  of  the  contract,  I  am  of  opinion  that  the  judg- 
ment of  the  Supreme  Court  ought  to  be  affirmed. 

Marth  10.  Tins  being  the  opinion  of  the  whole  Court,  (Livingston, 
Senator,  dissenting,)  it  was  thereupon  ordered  and  ad- 
juDosD  tliat  the  judgment  of  the  Supreme  Court  be  affirmed, 

Judgment  of  affiraianee. 
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•Jackson,  ex  dem.  Abraham  Houseman,  and  others,  Jaiiijary,^8i9 
plaintiffs  in  error, 
against 
Jacob  L.  Sebring  and  Thomas  Carpenter,  defend- 
ants in  error. 

THfS  was  an  action  of  ejectment  brought  in  the  Supreme  /i^,ainwTied 
Court,  to  recover  a  lot  of  land  in  the  city  of  New-  York.  The  w^iSd  in  fee  of 
cause  was  tried  at  the  New-York  sittings,  before  the  late  chief  ?^^^.  ^***|^ 
justice,  in  Apri^y  1816.  The  special  verdict  stated  the  follow-  wUh  her*  hus- 
ing  facts.:  Andrew  Hunt  and  Rachel  his  wife,  in  right  of  the  Jja*"*i  "[^"'"J^* 
wife,  being  seised  of  the  premises  in  question  and  other  real  herited*  th« 
estate,  which  came  to  Rachel  from  her  father,  John  Houseman.  pre«n»»«s  ^*>icii 
deceased,  who  had  acquired  the  same  by  purchase,  on  the  28th  settle  in  the 
of  Sjptcmhery  1805,  executed  a  certain  deed  or  indenture  manner  thcreih- 
between  them  of  the  first  part,  and  James  Davidson  of  the  ed;Uiey,there^ 
second  part,  as  follows :  "  Whereas  the  said  Rachel  has  in-  JjJ]]j^  oT'i^* 
herited  the  lands  and  real  estates  hereinafter  mentioned,  which  pre!^t»,  a^ 
ski  wiihes  to  be  settled,  in  the  manner  hereinafter  mentioned :  f'^^^^^''*^^^^ 
Now,  therefore,  this  indenture  witnesseth,  that,  in  consideration  and  conndera- 
of  the  premises,  and  for  divers  other  scood  causes  and  consider-  J*®*"'.  S^n*<;*|» 
ations,  the  said  parties  of  the  first  part  have  granted,  bargained,  &c.  to  D.,  (a 
sold,  aliened,  enfeoffed,  conveyed,  and  confirmed,  and  by  these  J^^J^  ^Jt 
presents  do  grant,  bargain,  sell,  aliene,  enfeoff,  convey,  and  signs  for  ever, 
conftrin  unto  the  said  James  Davidson,  his  heirs  and  assigns,  f^  ^^iJj"'^,^ 
for  ever,  all  and  singular,  &c.,  (describing  the  property  con-  same^  during 
vcyed,  including  the  premises  in  question,)  to  have  and  to  hold  ^  J**""  !^** 
•all  and  singular  the  said  several  houses,  lots  of  ground,  and  [  *  51o  ] 
premises,  &c.  unto  the  said  James  Davidson,  his  heirs  and  as-  husiwiM?"aiid'fo 
signs,  to  his  and  their  only  proper  use,  benefit,  and  behoof,  for  pay  to  th'em  the 
ever :  in  trust,  nevertheless,  to,  and  for,  and  upon,  the  several  1]^"^?^  ^^e 
trusts,  hereinafter  mentioned  and  declared,  that  is  to  say  ;  in  her  hiwiiand 
trust,  in  the  first  place,  to  hold  the  same  during  the  joint  lives  ^)^^^urXv- 
jf  the  said  parties  of  the  first  part,  and  to  pay  the  rents  and  ing,  then  to  con- 
projits  thereof  to  the  said  parties  of  the  first  part^  during  their  ^j'bSifS^aiS 
joint  lives;  and  in  case  the  said  Andrew  Hunt  shall  die  leaving  i/i 'should  die. 
the  said  Rachel  surviving  him,  then  upon  the  further  trusty  ^^^  JjviM 
from  and  as  soon  as  conveniently  may  be  after  his  decease,  to  her  'husband 
grant  and  convey  all  and  singular,  the  houses,  &c.  to  the  said  "'SJiir^  ^ 
Rachel,  in  fee  simple ;  but  in  case  the  said  Rachel  shall  die^  ycy  the  prem- 
without  lawful  issue,  leaving  the  said  Andrew  surviving  her,  S2Jwwid*to 

her  mother,  in 
fee  simple,  dec.,  D.  covenanting  to  perform  the  trusts.  H.  died  without  lawful  issue,  leaving  her  nus- 
bund  and  mother  surviving,  to  whom  D.  soon  aAer,  convoyed  the  jpcemises,  in  {wrsuaBce  of  the  trust. 

Hfld,  that  the  deed  from  H.  and  her  husband  to  D.  was  void,  as  a  barxain  and  gale,  for  want  of  a 
pecuniary  consideration }  and  that  it  ccwld  not  operate  as  a  e<»emant  to  atand  $eued  to  the  uses  expressed 
m  the  deed,  because,  D,  being  a  $tranger,  thera  waa  no  consideration  of  Hood  or  marriage  between  him 
and  /f.,  the  grantor.  No  utt  can  be  raised  on  a  covenant  to  stand  seised  in  fevor  of  a  ttmnger,  and  not 
ef  the  blood  of  the  covenantor ;  and  though  the  covenantee  b  a  mere  trutUe  for  the  rdaiumt  of  the  cof<t 
MUktor,  it  makes  no  diflbrence.  .  , 
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/.v  ERROR,  theUj  upon  the  further  trusty  to  grant  and  convey  all  and  nngular 
ALBANY      ^A*  housesy  lots  of  ground,  and  premises,  hereby  granted  to  the 

lamiary,  18{9.  iatd  Andrew,  and  Mary  Houseman,  the  mother  of  the  said  Ra- 
chel j  in  fee  simple,  as  tenants  in  common;  but  if  the  said  Mary 
Houseman  shall  be  dead,  at  the  time  of  the  decease  of  the  said 
Rachel,  without  lawful  issue,  leaving  the  said  Andrew  suryiving 
her ;  then,  upon  the  further  trust,  to  grant  and  convey  the 
said  several  houses,  &c.  to  the  said  Andrew  Hunt  and  fVilliam 
Houseman,  the  uncle  of  the  said  Rachel,  as  tenants  in  common, 
Irn  fee  simple :  and  the  said  James  Davidson  doth,  by  these 
presents,  accept  the  conveyance  in  trust,  as  aforesaid,  and 
doth  hereby  covenant,  and  grant  to,  and  with  the  said  Andrew 
Hunt,  his  executors,  administrators  and  assigns,  well  and 
faithfully  to  perform  the  trusts  herein  above  declared,  he  being 
well  and  sufficiently  indemnified  and  saved  harmless  of,  firom, 
and  against  all  costs,  charges  and  expenses,  which  he,  the  said 
James,  shall  or  may  be  put  to,  by  reason,  or  on  account  of  the 
same.     In  witness,"  &c. 

This  deed  was  duly  executed  and  acknowledged  by  the 
parties.  At  the  time  of  its  execution,  Rachel  Hunt  was  sick 
of  the  yellow  fever,  and  died,  on  the  29th  of  September,  the 
day  following,  without  issue. 

Afterwards,  on  the  4th  of  October,  1805,  James  Davidson, 
in  pursuance  of  the  trusts  declared  in  the  said  deed,  granted 
and  conveyed  the  real  estate  therein  described,  and  the  prem- 

I  *  517  ]  iscs  *in  question,  to  Andrew  Hunt,  the  husband,  and  to  Mary 
Houseman,  the  mother,  of  the  said  Rachel,  as  tenants  in  com- 
mon, in  fee  simple,  who  continued  to  hold  the  same,  as 
tenants  in  common,  until  the  17th  of  December,  1805,  when 
a  partition  thereof  was  made  between  them,  and  the  premises 
in  question,  on  that  partition,  were  released  and  conveyed  by 
the  baid  Andrew  Hunt  to  Mary  Houseman,  her  heirs  and  as- 
signs, in  severalty.  The  defendants  in  this  cause,  who  were 
in  possession  of  the  premises  at  the  commencement  of  the  suit, 
derived  their  title  from  Mary  Houseman,  The  lessors  of  the 
plaintiff,  being  the  children  of  William  Houseman,  the  uncle  of 
Rachel  Hunt^  are  the  only  heirs  at  law  of  the  said  Rachel, 

In  October  term,  1817,  the  Supreme  Court,  afler  argument 
of  the  cause  on  a  case  containing  the  facts  as  above  stated, 
gave  judgment  for  the  defendants ;  to  reverse  which  judgment, 
a  writ  of  error  was  brought,  returnable  to  this  Court. 

The  reasons  for  the  judgment  of  the  Supreme  Court  were 
assigned  by  Mr.  Chief  Justice  Spencer,  who  read  the  same  from 
the  manuscript  notes  of  the  late  chief  justice,  (a)  as  follows : 
**  This  was  a  deed  in  trust,  for  certain  uses  tlierein  expressed, 
and  is  without  any  pecuniary  consideration.  It  was,  however, 
contended,  on  the  part  of  the  defendants,  that  it  was  good  and 

(a)  This  cue  wu  Dot  reported  with  the  other  emses  in  the  Sapreme  Court, 
for  Odober  term,  181 7,  vol.  14,  ior  want  of  the  neceemry  notes  of  the  decision :  ano 
a  writ  of  error  haTing  been  brought,  it  was  not  thought  neeeasary  to  report  it 
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sufficient  as  a  covenant  to  stand  seised  to  the  mes   specified,  is  error. 
The  first  trust  was  for  the  use  of  the  grantors  during  their  joint  ""albany  ^ 
lives  ;  and  if  Andrew  Hunt  should  die,  leavinff  his  wife  surviv-  January,  mo. 
ing  him,  then  to  reconvey  the  same  to  Rachel;  and  in  case  ^^"T**"^!"^^ 
Rachel  should  die  without  issue,  leaving  Andrew  surviving,       '  v. 
tlien,  to  grant  and  convey  the  lands  to  Andrew  Hunt  and     Sj£Bai.ic. 
Marl/  Houseman,  the   mother  of  Rachel/ in   fee   simple,  as 
tenants  in  common.     That  event  occurred,  and  Davidson  has 
executed  the  trust,  and  conveyed  the  premises  to  Andrew  Hunt 
and  Mary  Housenuin" 

<'  It  is  evident  that  this  deed  cannot  operate  as  a  bargain 
and  sale,  because  there  is  no  pecuniary  consideraiion.-f  If  it  *i8  [  *  518  ] 
operative  at  all,  it  must  he  as  a  covenant  to  stand  seised.  It  is,  t  Anu,  p.  48. 
in  form,  a  bargain  and  sale ;  but  this,  according  to  the  cases, 
does  not  prevent  its  being  a  covenant  to  stand  seised,  if  it 
contains  all  the  requisites  of  such  conveyance.  The  great  and 
leading  requisite  is  the  conndtration  of  blood  and  marriage ; 
and  it  need  not  appear,  in  form,  to  be  the  consideration 
expressed  ;  if  that  appear  from  the  deed,  it  is  enough.  In  this 
case,  Davidson  was  made  the  grantee  :  he  was  so,  because  the 
deed  was  in  form  a  bargain  and  sale  ;  and  the  great  objection 
raised  to  the  deed  was,  that  Davidson  was  a  stranger,  and  so 
there  was  not  the  requisite  consideration  of  blood,  to  make  the 
deed  operate  as  a  covenant  to  stand  seised.  Yet  Davidson 
did  not,  according  to  the  terms  of  the  deed,  receive  any  bene- 
ficial interest  under  the  conveyance.  He  was  merely  made 
use  of  as  the  conduit  or  instrument,  through  which  the  benefi- 
cial interest  was  to  flow  to  others.  Suppose  this  deed  had 
been,  in  form,  a  covenant  to  stand  seised  to  the  uses  therein 
described.  Davidson  would  be  the  covenantee,  and  his  being 
a  stranger  would  be  no  objection  to  the  deed.  The  very 
precedent  of  such  a  covenant  is  given  in  the  last  chapter  of 
SatiJers  o»  Uses  and  Trusts;  the  covenantee  there  was  a 
stranger ;  and  in  that  chapter  of  the  work  of  Sanders,  all  the 
principles  which  have  been  suggested  will  be  found  to  be 
supported.  There  certainly  appears  to  be  some  little  confusion 
in  the  books  on  this  subject." 

"The  cases  of  Garnish  v.  Wentworth,  {Carter,  137.J  So- 
tnon  V.  Jones,  (2  Ventris,  318.)  and  Hore  v.  Dix,  (iSSa.  25.) 
would  seem  to  contain  principles  rather  in  hostiUty  with  this 
deed.  But  the  authority  of  those  cases  is  much  shaken  by  the 
case  of  Doe  v.  SalkelJ,  (fVlls.  677.  J  and  that  of  Rose  v.  Vro- 
man,  (2  Wils.  75.)  WiUes,  Ch.  J.,  on  referring  to  those  cases, 
seems  to  consider  them  unintelligible,  and  much  questions 
their  authority.  They  certainly  appear  against  the  spirit  and 
tenor  of  most  of  the  other  cases  on  this  point.  The  case  of 
Thome  v.  Thome,  (1  Vernon,  141.)  is  much  in  point,  so  far 
as  it  can  be  collected  from  the  imperfect  report  of  the  case ; 
and  it  appears  to  me,  from  an  examination  of  the  cases,  that 
this  deed  contains  all  the  essenUal  requisites  of  a  covenant  to 
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IN  ERROR,  Stand  seised  to  the  uses  described.  Although,  in  form,  a 
'  ALBANY,  bargain  and  sale,  it  has  all  *the  words  necessary  for  a  covenant 
Januaty,  1819.  to  Stand  sciscd.  The  word  ^^grant^'  is  enough.  Though  the 
consideration  of  blood  or  marriage  is  not  expressly  alleged, 
that  is  to  be  collected  from  the  deed.  Though  the  grantee  is 
a  stranger,  no  beneficial  interest  is  given  to  him.  He  is  a  mere 
instrument  to  convey  the  premises  to  the  uses  specified.  We 
were,  accordingly,  of  opinion,  that  the  defendants  were  entitled 
to  judgment." 

Foot,  for  the  plaintiffs  in  error,  contended,  1.  That  the  deed 
of  the  29th  of  September,  1805,  was,  in  its  nature,  testamentary. 
The  clear  intention,  deducible  from  the  circumstances  under 
which  the  deed  was  executed,  and  from  the  recital  in  it,  was 
to  enable  Mrs.  Ilunty  a  married  woman,  to  devise  her  real 
estate.  It  is,  in  substance,  a  willy  made  by  a  feme  covert,  and, 
therefore,  void  by  the  statute.  (1  JV.  /?.  L,  365.  sess.  36.  ch. 
23.  s.  5.)  A  deed  takes  effect  immediately,  and  the  property 
becomes  vested  in  the  grantee.  A  devise  is  a  disposition  of 
property,  to  take  effect  after  the  death  of  the  testator.  In 
England,  a  married  woman  can  convey  her  estate  hy  ^fine  only. 
Here  she  can  only  convey  by  a  deed  duly  executed,  and 
acknowledged  before  a  judge  or  public  officer,  in  the  form  and 
manner  prescribed  by  statute.  No  particular  form  of  words  is 
necessary  to  constitute  a  devise.  {Habcrgham  v.  Tlnccnt,  2 
Vesey,  jun.  204.  Cruise's  Dig.  tit.  38.  ch.  9.  s.  3—9.)  A 
deed  poll,  intended  to  operate  after  the  testator's  death,  was 
held  to  be  testamentary ;  and  though  void,  as  to  the  freehold, 
for  want  of  three  witnesses,  it  passed  the  copyhold  or  personal 
estate.  {Finch's  Rep,  195.  1  Mod,  117.  3  P.  fVms.  27. 
3  Keble,  310.)  Though  an  instrument  be  executed  and  deliv- 
ered as  a  deed,  yet  if  it  is  in  the  nature  of  a  testament,  it  will 
be  deemed  a  testament,  and  not  a  deed.  The  joining  of  the 
husband  in  the  deed,  or  his  consent  to  his  wife's  disposing  oi 
her  estate,  cannot  vary  the  case.  He  can  give  her  no  power 
to  devise  her  lands,  to  the  prejudice  of  the  heir  at  law. 
{Cruise's  Dig,  tit.  38.  ch.  4.  s.  6.     Ambler,  627.) 

2.  If  the  deed  to  D.,  the  trustee,  is  operative  at  all,  it  must 
be  either  as  a  bargain  and  sale,  or  as  a  covenant  to  stand  seised 

[  •  520  )  to  uses.  It  clearly  is  not  good  as  a  bargain  and  *sale,  for  there 
is  no  i^cuniary  or  valuable  consideration  sufficient  to  raise  a 
use.  Natural  affection  is  not  a  sufficient  consideration  to 
support  a  bargain  and  sale.  {Cro,  Jac,  127.  Scudamore  v. 
Crossing,  I  Mod.  175.  S.  C.  2  Lev,  9,  S.  C.  1  Vent,  137! 
2  Kebie,  754.  784.)  As  between  Hunt  and  his  wife,  and 
Davidson,  there  was  no  consideration  of  blood  or  marriage ; 
the  deed,  therefore,  could  not  operate  as  a  covenant  to  stand 
seised  to  uses.  In  Roe,  ex  iem,  Wilkinson,  v.  Tranman  end 
others,  {Willcs's  Rep,  682.  S.  C.  2  Wils.  Rcji.  75.)  all  the 
cases  on  this  subject  are  cited  and  reviewed ;  and  in  none  of 
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Uiem  has  it  been  held,  that  there  can  be  a  valid  covenant  to  in  error 
stand   seised   to   uses,  without  a  consideration   of  blood  or     ^lbany^ 
marriage,  between  the  grantor  and  grantee,  the  bargainor  and  January,  isig. 
bargainee,  the  feoffor  and  feoffee,  or  the  releasor  and  releasee. 
In  the  case  of  -Roe,  ex  dem,  Wilkinson,  v.  Tranman,  T.  K.  in 
consideration  of  natural  love  to  his  brother,  C.  JT.,  and  of  100/. 
granted  and  released  to  the  said  C.  K.  after  the  death  of  the 
ffrantor,  and  the  heirs  of  his  body ;  and,  after  their  decease,  to 
John  Wilkinson,  (the  lessor  of  the  plaintiff,)  eldest  son  of  the 
grantor's  well  beloved  uncle,  J.  W.,  his  heirs  and  assigns,  and 
to  the  only  proper  use  of  /.  W,  the  younger,  &c.     In  answer 
to  the  objection  that  there  was  not  a  proper  consideration  to 
raise  the  use,  Wilies,  Ch.  J.,  said,  the  grantor  calls  the  lessor,   • 
J.  W.,  the  eldest  son  of  his  well  beloved  uncle.     (4  Cruise's 
Dig.  tit.  32.  ch.  12.  s.  12.  21,  22.) 

3.  By  the  deed  executed  by  Hunt,  and  his  wife,  to  Davidson, 
the  trustee,  no  use  was  raised  in  favor  of  Hunt  and  Mrs. 
Houseman,  to  which  the  possession  could  be  transferred,  by 
>peration  of  the  statute  of  uses,  and  thereby,  on  the  delivery 
of  the  deed,  vest  a  legal  estate  in  them ;  for  if  it  did.  Hunt, 
and  Mrs.  Houseman,  acquired  a  legal  title  lo  the  lands  on  the 
death  of  Rachel  Hunt,  without  any  deed  lo  them  from  David- 
son, the  trustee ;  which  could  not  be,  sin'  e  it  would  be  contrary 
to  the  established  rules  of  law,  if,  by  any  form  of  conveyance, 
the  husband  and  wife  could  convey  the  real  estate  of  the  wife 
directly  to  the  husband,  or  if  the  wife  alone  could  so  convey  it. 
Cruise  cites  the  case  of  Smith  v.  Risley,  {Cro.  Car,  529.)  with 
approbation,  and  as  good  law.  There  Paul  Risley,  by  inden- 
ture between  him  and  four  *other  persons,  one  of  whom  was  [  *  521  | 
his  brother,  in  consideration  of  love  and  affection  for  his  wife 
and  children,  covenanted  to  stand  seised  of  certain  tenements, 
to  the  use  of  himself  for  life,  remainder  to  the  use  of  his  wife 
for  life,  remainder  to  the  use  of  the  covenantees,  and  their 
heirs,  upon  several  trusts  for  his  children  ;  it  was  decided  that 
the  uses  were  well  raised,  and  vested  in  the  brother  of  the 
covenantor,  because  he  was  of  his  blood,  but  no  use  arose  to 
the  other  covenantees,  they  being  strangers. 

The  case  of  Hore  v.  Dix  (I  Sid,  25.)  is  a  still  stronger 
case,  and  precisely  in  point.  /.  P.,  being  seised  of  land  in 
fee,  by  indenture  between  him  and  T,,  his  son,  of  the  one 
part,  and  two  strangers  of  the  other  part,  in  consideration  of 
natural  love  and  affection  for  his  son,  granted  and  enfeoffed 
the  two  strangers  of  the  land,  to  the  use  of  himself  for  life, 
remainder  to  his  son  T.,  and  the  heirs  male  of  his  body,  and 
remainders  over.  And  he  covenanted  with  the  two  strangers, 
ttiat  they  should  enjoy  the  land  to  the  uses  specified  in  the 
deed.  The  deed  was  sealed  and  deBvered,  but  there  was  no 
livery  of  seisin,  or  attornment,  so  as  to  render  it  a  valid  feoffs 
mmt  It  was,  among  other  things,  resolved  by  the  court,  that 
n(/  estate  passed  to  the  two  strangers,  inasmuch  as  the  deed 
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L\  ERROR,  was  not  executed  by  livery  of  seisin  ;  and  that  uo  use  arose  to 
ALBANY      ^^^^y  because  there  was  no  consideration  to  raise  a  use.     The 

innuary/ I8f9.  casc  of  Gamxsh  V.  fVetitworth^  {Carter,  137.)  deserves  attcn- 

^-^""^^'"^^-^  tion  for  the  very  learned  argument  of  the  counsel  in  the  cause, 
icKsoN  ^[jQugh  ii^Q  question  was  not  there  decided.  In  Samon  v. 
s>:rkiko.  Jones,  (2  Ventris,  31S.)  all  the  parties  were  related,  and  of  the 
same  blood.  The  deed  was  to  the  son  of  the  grantor,  to  the 
use  of  himself  for  life,  to  the  use  of  his  wife  for  life,  then  to  the 
use  of  the  son,  and  the  heirs  of  his  body,  and  for  want  of  such 
heirs,  to  the  use  of  the  grantor's  daughter.  The  case  of 
Thome  v.  Thome,  (1  Vernon,  141.)  is  so  imperfectly  reported, 
that  it  cannot  be  deemed  as  any  authority  on  this  question  ; 
{Com,  Dig.  tit.  Covenant,  G.  2.)  but  it  is  stated,  that  there 
was  an  express  covenant,  that  the  cestuy  que  trust  should  enjoy. 
SanJers,  (vol.  2.  p.  94.)  in  his  treatise  on  Uses,  says,  that  as  a 
use  cannot  arise  to  a  person  who  is  a  stranger  to  tlie  consider- 
ation, therefore,  if  a  man  covenants  to  stand  seised  to  the  u^-e 

[  *  5C2  ]  of  ^himself  for  life,  remainder  over  to  his  relations,  with  a 
power  for  the  tenant  for  life  to  make  leases,  this  power  is  voiil 
in  its  creation.  This  is  a  principal  reason  why  covenants  to 
stand  seised  are  fallen  into  disuse.  But  where  the  convey- 
ance is  by  lease  and  release,  the  releasor  may  reserve  to  the 
tenant  for  life,  or  in  tail,  a  power  to  lease,  or  to  make  a  jointure, 
which  will  take  eflTect,  by  way  of  limitation  of  a  use,  out  of  the 
original  seisin  of  the  releasee.  There  was  no  legal  estate 
acquired  by  Davidson,  and  the  trusts  must  fail ;  the  contingent 
remainders,  or  future  uses,  can  only  be  preserved  by  means  cf 
the  seisin,  or  estate,  of  the  feoffee,  and  tlu;  consideration  of 
blood  or  marriage  must  pass  between  the  covenantor  and  the 
trustee,  or  covenantee.  {Corny n's  Dig.  Uses,  (H.)  tSanders 
on  Uses,  Covenant  to  stand  seised,  fyc.)  If  the  particular  estate 
is  void,  before  the  contingent  remainder  vests,  the  estate  in 
remainder  must  fail.  A  cestuy  que  trust  can  acquire  the  prop* 
erty  only  by  a  conveyance  from  the  trustee  ;  and,  accordingly, 
in  this  case,  D.,  the  trustee,  conveyed  to  Andrew  Hunt  and 
Mary  Houseman. 

It  is  said,  that  Davidson  was  a  mere  conduit,  through  which 
the  beneficial  interest  was  to  flow  to  the  cestuy  que  trusts.  But 
Davidson  took  no  estate ;  and  there  must  be  a  seisin  ii:  the 
trustee  to  preserve  future  uses,  or  contingent  remainders.  lie 
was  not  such  a  conduit  pipe  as  would  give  effect  to  ihcse 
contingent  uses.  {Chudfeigh^s  case,  1  Co.  127.  I  D'ckc»r, 
183.     Garth  v.  Cotton,  2  Cruise  Dig.  tit.  16.  ch.  7.  s.  24.) 

Wells,  and  T.  A.  Emmet,  contra.  The  facts  disclosed  in 
this  case  strongly  recommend  the  defendants  to  the  justice 
and  favor  of  the  Court  They  claim  under  the  voluntary  act 
of  the  rightful  owner  of  the  property ;  the  objects  of  whose 
bounty,  as  declared  in  this  deed,  were  most  meritorious,  her 
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mjther  and  her  husband.     The  lessors  of  the  plaintiff  are  distant  IN  error. 
heirs  at  law.  aldanv, 

The  question  in  this  case  is  as  to  the  validity  and  legal  January,  jsf 9. 
operation  of  tlie  deed.  ~ 

The  Jirst  objection  to  it  is,  that  it  is  a  tvilly  and,  being  exe- 
cuted by  a  feme  covert,  is  void.  But  it  is  not  a  will,  either  in 
form  or  substance ;  nor  was  it  intended  so  to.  be.  All  the 
cases  cited  to  show  that  instruments  wanting  the  form  of 
*wills  have,  nevertheless,  been  adjudged  to  be  wills,  are  those  [  *  523  J 
in  which  courts,  in  order  to  carry  into  effect  the  intent  of  the 
persons  making  them,  have  benignly  construed  them  to  be 
wills  The  benignity  of  the  law  considers  them  wills,  merely 
from  necessity,  in  order  to  prevent  the  intent  of  the  party  from 
being  defeated.  But,  in  this  case,  the  Court  is  called  upon  to 
construe  a  deed,  manifestly  not  a  will,  to  be  such,  not  to  carry 
into  effect  the  intent  of  the  grantor,  or  to  give  legal  operation 
to  the  deed,  but  to  defeat  both  the  intent  of  the  malicr,  and 
the  operation  of  the  instrument.  This  would  be  a  perversion 
of  the  benignity  of  the  law  to  the  purposes  of  injustice. 

It  is  a  deed  intended  to  pass  the  estate  of  Rachel  Hwit, 
according  to  its  provisions;  and  although  a  feme  covert  cannot 
make  a  will,  she  may  execute  a  deed  of  her  real  estate.  This 
deed  was  executed  and  acknowledged  with  all  the  formalities 
required  by  the  statute.  It  imports  to  be  a  conveyance  to  JO. 
in  fee,  to  hold  on  certain  specified  trusts.  If  V.  took  the 
estate  under  the  deed,  the  trusts  have  been  executed. 

It  is  objected,  however,  that  no  use,  or,  in  other  words,  no 
estate,  passed  to  D.,  and  that,  therefore,  he  could  not  convey 
any,  the  deed  itself  bein^  void.  Conveyances  of  real  estate 
are  such  as  take  effect  by  the  common  law,  or  under  the 
statute  of  uses.  By  the  former,  as  by  feoffment,  &c.,  there 
was  an  actual  transmutation  of  possession ;  by  the  operation 
of  the  statute,  the  possession  is  transferred  to  the  use.  Uses 
are  raised,  where  there  is  no  actual  change  of  possession,  in 
two  ways :  1 .  By  a  deed  for  a  valuable  or  pecuniary  considera- 
tion ;  2.  By  a  deed  for  a  good  consideration,  as  blood  or  mar- 
riage. The  first  operates  as  a  bargain  ani  sale,  the  considera- 
tion raising  a  me  to  the  bargainee,  which  is  executed  by  the 
statute ;  the  second  as  a  covenant  to  stand  seised,  which  raises 
the  use  to  the  person  intended  to  be  benefited  ;  and  uses  of  this 
kind  are  either  vested,  or  springing  and  shifting,  uses,  which 
become  vested  as  they  arise. 

If  a  dollar,  or  a  cent,  had  been  inserted  in  this  deed,  as 
received  by  the  grantors  from  the  trustee,  though  nothing,  in 
ikct,  were  paid,  no  question  could  have  arisen  as  to  its  being  a 
good  and  valid  conveyance ;  and  upon  this  omission  the 
♦lessors  of  the  plaintiff  found  their  claim.  Although  a  single  [  *  524  ] 
cent  would  have  extinguished  every  pretension  of  right,  yet 
they  now  assert  it,  as  if  it  were  intrinsically  just  and  meri- 
torious. 
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IN  ERROR.  It  is  an  ancieDt  and  well  established  rule  of  law,  that  a 
deed  should  never  be  set  aside,  as  void,  if,  by  any  construction^ 
it  can  be  made  good.  {Hob,  277.  Shep.  Touckst.  82,  83.  2 
Saund,  97.  n.  1^  Admitting,  however,  that  as  there  was  no 
consideration  of  money,  or  of  bloody  between  the  grantors  and 
Davidson,  and  that,  therefore,  no  use  or  estate  became  vested 
in  him ;  the  deed  is  not,  therefore,  void,  for  the  seisin  continu- 
ed in  Mrs.  Hunty  subject  to  the  uses  declared  in  the  deed ;  and 
it  is  equivalent  to  a  covenant  to  stand  seised  to  the  uses 
expressed.  Deeds  founded  on  consideration  of  blood,  or 
marriage,  or  for  the  settlement  of  property,  have,  at  all  times, 
received  a  benign  and  liberal  construction;  and  where  they 
operate  as  a  feoffment,  grant,  bargain  and  sale,  &c.,  they  have 
always  been  held  good  as  a  covenant  to  stand  seised.  No 
formal  words  are  necessary  to  create  such  a  covenant.  The 
word  grant  is,  of  itself,  sufficient.  {Osman  v.  Sheaf e,  3  Lev. 
370.  Carih,  307.  S.  C.  Crossing  v.  ScuJdamorCy  1  Mod. 
175.  1  Ventr.  137.  2  Lev.  9.  2  Saund.  96.  note  1.  and  the 
authorities  there  cited.) 

The  words  of  the  deed  being  sufficient,  the  next  inquiry 
is  as  to  the  consideration.  The  intent  of  Mrs.  Hunty  was  to 
settle  the  estate  upon  her  mother  and  husband,  and,  contin* 
gently,  as  to  one  half,  upon  the  father  of  the  lessors.  The 
consideration  need  not  be  expressed.  It  is  enough  that  the 
person  who  is  to  take  the  estate  is  described  as  the  relation 
of  the  grantor ;  and  some  of  the  cases  show  that  the  relation^ 
ship  may  be  proved.  {BedelPs  case,  7  Co.  39.  Harper^s  case, 
11  Co.  23.  MiUmay's  case,  1  Co.  175.  Shep.  Touchst.  508. 
510.  512,  513.  516.)  But  it  is  objected,  that  this  consideration 
must  proceed  from  the  grantee;  and  D.,  in  this  case,  being  a 
stranger,  no  use  could  be  raised  in  favor  of  the  mother  and 
husband  of  the  grantor.  If  the  uses  are  to  arise  out  of  the 
estate  of  the  grantee,  we  admit  that  he  must  have  such  a  seisin 
as  will  serve  the  uses  declared.  But  here  the  seisin  remained 
in  the  grantor,  and  the  uses  are  ^raised  out  of  the  estate 
of  Mrs.  Hunt,  in  whom  the  seisin  continued. 

It  is  objected  that,  where  the  deed  is,  in  form,  dilSerent  from  a 
covenant  to  stand  seised,  it  is  not  turned  into  a  covenant  to  stand 
seised,  unless  the  grantee  is  of  the  blood  of  the  grantor,  or  there 
is  an  express  covenant  that  the  cestui  que  use  shall  stand  seised. 

Such  a  distinction  is  not  supported  by  any  sound  principle 
or  authority.  If  a  formal  covenant  with  a  stranger,  to  stand 
seised,  to  the  use  of  the  blood  relation  of  the  covenantor,  be 
good,  why  should  not  a  deed  to  a  stranger,  who,  in  order  to 

five  it  effect,  becomes  a  mere  covenantee,  be  equally  good  ? 
II  the  first  case,  the  cestui  que  use  is  the  moving  consideration 
with  the  grantor.  If  a  deed  is  turned  into  a  covenant  to  stand 
seised,  it  must  have  the  same  effect,  and  partakes  of  all  the 
qualities  of  such  a  covenant,  unless  restrained  by  some  express 
exception  or  qualification. 
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The  cardinal  rule  in  construing  instruments  of  this  nature  iis  ERRtpii 
is,  as  in  the  case  of  wills,  to  look  to  the  intention  of  the  grant-     albanv, 
or,  and,  for  nearly  the  same  reasons,  both  being  intended  for  January,  m^ 
family  provision.     "  The  intention  of  the  parties  is,"  says  Lord       ^    - 
Colce^  *'  the  principal  foundation  of  the  creation  of  uses :"  (2 
Inst.  672.     Bedell's  case,  7   Co.  40.)     And  Hobart  says,  "  I 
did  exceedingly  commend  the  judges  that  are  curious  and 
almost  subtle,  astuti,  to  invent  reasons  and  means  to  make  acts 
according  to  the  intents  of  the  parties,  and  to  avoid  wrong  and 
injury  which,  by  rigid  rules,  might  be  wrought  out  of  the  act." 
(ClanricJcarfTs  case,  Hob.  Rep.  277.)     IVilles,  Ch.  J.,  {Doe,  ex 
dem.  Milbum,  v.  SalkcM,  Witles's  Rep.  673.)  observes,  that  this 
advice  of  Lord  Hobart  had  been  taken  notice  of  by  the  judges, 
and  referred  to  in  many  of  the  cases  of  covenants  to  stand 
seised,  as  an  excellent  rule  to  go  by^  and  he  thought  that  they 
could  not  observe  a  better.     Levinz  (3  Lev.  372.)  says,  the 
judges  In  these  later  times  have  had  more  consideration  for 
the  intent  to  pass  the  estate,  which  is  the  substance  of  the 
deed,  than  the  manner  of  passing  it,  which  is  the  shadow. 
(Vide,  also.  Sleigh  v.  Metham,  1  Lutw.  782.)      Yet,  in  this 
more  enlig)itened  age  of  jurisprudence,  the  Court  are  urged  by 
the  plaintifT^s  counsel  to  look  at  the  shadow,  and  disregard  the 
substance.     *The  intent  of  Mrs.  Hunt,  to  pass  this  estate  to  her       [  *  526  ] 
mother  and  husband,  is  most  clear ;  but  she  mistook  the  techni- 
cal manner,  by  neglecting  to  insert  a  consideration  of  one  dollar, 
as  paid  by  Davidson.     If  the  deed,  then,  cannot  stand  good  as 
a  bargain  and  sale,  will  not  the  Court  look  to  the  intent,  and  per-     ^ 
mit  the  estate  to  pass,  by  way  of  a  covenant  to  stand  seised  ? 

It  is  objected,  further,  that  the  estates  to  the  mother  and 
husband  of  tlie  grantor  are  contingent  remainders,  and  the 
trustee,  bein^  a  stranger,  took  no  legal  estate  to  support  them. 
But  it  is  a  mistake  to  qall  these  estates  contingent  remainders. 
They  are  springing  and  shifting  uses,  growing  out  of  the 
seisin  of  Mrs.  Hunt,  and  becoming  vested  as  the  contingency 
happens,  on  which  tbey  are  to  tc^e  effect.  The  seisiih  of  the 
grantor  is  sufficient  to  support  the  uses  as  they  arise. 

On  sound  principles,  therefore,  and  according  to  natural 
justice,  the  defendants  are  entitled  to  the  estate;  and  the 
weight  of  authority  is  in  their  f'^'-or.  The  cases  of  Hoare  v. 
Div,  and  Samon  v.  Jones,  on  which  the  plaintiff  so  much  relies, 
cannot  be  reconciled  with  eacli  other,  and  wfth  the  principles 
for  which  the  plaintiff's  counsel  contend.  But  the  decision 
in  these  cases  met  with  the  strong  aad  decided  disapprobation 
of  Ch.  J.  Willes  and  were  virtumly  overruled  by  him.  (Doe 
V.  Salkeld,  and  Roe  v  .  Tranman,  IVilles' s  Rep.  672.  682.)  The 
case  of  Hoare  v.  Dix  was  founded  on  Co.  Litf.  49.  which 
Ch.  J.  JVilhs  says,  was  a  mere  dictum  of  Lord  Coke,  and  had 
not  been  observed  for  a  hundred  years.  In  Garish  v.  JVert^ 
worth,  the. grant  was  to  a  stranger,  and,  though  elaborately 
argued,  and  now  referred  to  for  its  learning,  the  oujection  relied 
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f.v  ERROR,  on  by  the  plaintiff  was  not  taken.     And  1  Co,  175.     1 1  Cc 
ALBANY,     23.     Str.  934.     1  Vernon^  141.    Shop.  Touchst.  512,  513,  are 
January,  isi'd.  authorities    stfongly   in    &vor   of   the  defendant.      {Doe  v. 
"-J][^;^^^   JVhittinghamy  4   2Viiin/.  20.      4  Mew*,  ilcp.   135.     7  Mass. 
Rep,  381.) 


V. 

Sebriro. 


[♦527] 
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Footy  in  reply,  said,  that  remainders  are  as  well  created  by 
conveyances  to  uses,  as  by  those  which  derive  their  effect  from 
the  common  law;  and  where  they  are  created  witiiout  any 
transmutation  of  possession,  the  seisin  of  the  *covenantor,  or 
bargainor,  will  feed  the  future  or  springing  uses.  But  as  these 
uses  or  future  estates  may  be  defeated  and  destroyed  by  the 
covenantor,  or  bargainor,  conveying  away  the  estate,  before  the 
event  happens  on  which  the  remainder  is  to  vest,  this  deed 
was,  substantially,  revocable.  (2  Cruise  Dig,  345.  355.  369. 
372.  tit.  16.  ch.  6.)  In  all  the  cases  collected  by  Serjeant 
Williams^  in  the  note  to  2  Saund.  97.  n.  1.  the  covenantee,  or 
bargainee,  was  a  person  of  the  hlood  of  the  covenantor,  or  bar- 
gainor. There  is  not  a  single  case  to  be  found  in  which  a 
bargain  and  sale  has  been  construed  to  be  a  covenant  to  stand 
seised,  in  which  the  grantee  was  not  of  the  blood  of  the 
grantor.     Here  the  grant  is  to  Davidson^  a  mere  stranger. 

The  Chancellor.  The  facts  in  this  case  are  few  and 
siniple. 

Rachel  Hunt,  the  wife  of  Andrew  Hunt^  was  seised  in  fee 
of  certain  houses  and  lots  of  land  in  the  city  of  New-  York. 
She  inherited  this  real  estate  from  her  father,  who  had  ac^ 
quired  it  by  purchase.  She  died  without  issue,  on  the  29th 
of  September,  1 805,  and  the  plaintiffs  in  this  suit  are  her  heirs 
at  law,  being  the  children  of  her  father's  brother,  who  was 
her  next  immediate  heir,  and  who  died  subsequently  to  her. 
Tliese  children  of  her  uncle  would  have  a  clear  and  unques- 
tionable title  to  the  estate,  if  the  deed  executed  by  Mrs.  Hunt, 
on  the  day  preceding  her  death,  did  not  interpose  to  bar 
them.  The  case,  then,  turns  entirely  upon  the  legal  operation 
of  that  deed. 

When  Mrs.  Hunt  made  the  deed,  she  lay  sick  of  the  yellow 
fever,  and  she  died  the  day  after  she  had  executed  it.  The 
deed  secured  the  use  of  the  property  to  her,  and  her  husband, 
during  their  joint  lives,  and  absolutely  to  her,  in  case  she 
survived  her  husband.  It  was  a  deed  not  intended  to  affect 
the  estate,  until  the  death  of  her,  or  her  husband ;  and  from 
that  circumstance,  and  from  the  f^ct  that  the  deed  was  made 
when  she  lay  upon  her  death-bed,  we  are  warranted  to  con- 
clude, that  the  deed  which  she  had  the  power  to  make,  was  a 
substitute  for  a  will  which  she  had  not  the  power  to  make. 
We  may,  therefore,  look  upon  it  as  a  deed  intended  to  supply 
the  place  of  a  will,  and  made  purposely  *in  avoidance  of  the 
statute  of  wills.  Whether  it  be  reasonable  or  useful  to  except 
412 


OF  THE  STATE  OF  NEW-YORK.  528 

married  women  out  of  the  statute  of  wills  may  be  a  question,  in  error 
As  a  court  of  justice,  however,  we  have  nothing  to  do  with     albany, 
the  expediency  of  the  statute,  or  with  the  inconsistency  of  the  January,  1819. 
law,  which  forbids  a  married  woman  to  make  a  will,  and  allows  ^""jT^^^^ilT^ 
her,  even  in  her  last  moments,  to  make  a  deed.     As  judges,  v. 

we  are  not  to  make,  or  unmake,  the  law;  we  are  only  to  de-  Sebri!i« 
clare  it  as  we  find  it ;  and,  without  taking  any  interest  in  this 
fiunily  struggle  between  the  claimants  under  the  deed  and 
the  claimants  as  heirs,  I  shall  now  proceed  to  examine  the 
deed  upon  the  strict  principles  of  law ;  and  if  it  will  stand 
that  test,  we  must  affirm  it ;  and  if  it  will  not,  we  must 
reject  it. 

This  deed  was  intended  as  a  conveyance  by  bargain  and 
sale,  in  fee,  to  James  Davidson,  upon  certain  trusts  therein 
declared.  But  it  is  agreed,  that  the  deed  is  not  good  by  way 
of  bargain  and  sale,  for  want  of  a  pecuniary  consideration. 
There  is  no  dispute  about  this  rule.  If  the  deed  operates  at 
all,  it  must  operate  by  way  of  covenant,  to  stand  seised  to 
uses,  and  that  species  of  conveyance  is  good  when  made  upon 
the  consideration  of  blood,  or  marriage.  Thus,  if  a  man  cov- 
enants that  he  will  stand  seised  of  land  to  the  use  of  his  child, 
or  wife,  or  brother,  or  other  relation,  the  statute  of  uses  trans- 
fers the  title  to  the  use  appointed,  and  whether  any  considera- 
tion be  expressed  or  not,  if  the  parties  be  of  one  blood,  the  law 
implies  a  good  one  arising  from  the  natural  love  and  affection 
between  the  parties.  (Lord  Bacon  on  the  Use  of  the  Law, 
p.  151.     Goodtitle  v.  Petto,  Sir.  934.; 

The  deed,  considered  as  a  covenant  to  stand  seised,  is  a 
deed  to  James  Davidson,  upon  trust,  and  the  character  of  this 
grantee  creates  the  great  difficulty  in  the  case.  The  consid- 
eration of  natural  love  and  affection  is  founded  upon  the  ties 
of  blood,  or  marriage ;  and  it  is  conceded,  that  here  no  such 
tie  existed  between  Hunt  and  his  wife,  on  the  one  part,  and 
Davidson  on  the  other.  Davidson  was  what  the  law  calls  a 
stranger,  unconnected  by  blood,  or  marriage ;  the  deed  would 
seem,  then^  to  fail,  as  a  covenant  |o  stand  seised,  from  the  want 
of  a  good  consideration,  in  like  maimer,  as  it  failed  as  a  deed 
of  bargain  and  sale,  from  the  want  *of  a  money  consideration.  [  *  529  ] 
The  object  of  the  deed  was  to  vest  the  title  in  Davidson,  as  a 
trustee  for  the  family ;  and  the  question  is,  whether  this  deed, 
in  any  view  of  it,  can  execute  that  intention,  consistently  with 
principles  of  law. 

One  of  the  earliest  cases  on  this  subject,  of  a  covenant  to 
stand  seised,  in  which  the  covenant  was  with  a  stranger,  is 
Lord  Pagefs  case,  in  31  and  32  Eliz.  (1  Leon.  195.  1  Co, 
154.  a.)  Lord  Pa^et  there  covenanted  with  Treniham  and 
others,  that  he  would  stand  seised  to  their  use,  for  the  term  of 
24  years,  and  then  to  the  use  of  his  son  in  tail ;  and  it  was 
held,  that  the  term  was  void,  because  there  was  no  considera- 
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January,  I8i9.  The  samc  point  was  decided  in  Wiseman^ s  case,  in  the  27th 
~  of  Eliz,  (2  Co.  15.)  The  party  there,  in  consideration  that 
his  lands  should  continue  in  his  family  name  and  blood,  and 
for  other  good  considerations,  covenanted  that  he  would 
stand  seised  to  the  use  of  himself  and  of  his  heirs  male  of  his 
body,  and  after,  to  the  use  of  his  brothers  in  tail,  and  for  default 
of  such  issue,  to  the  use  of  the  queen,  her  heirs  and  succes- 
sors. '  In  this  case  the  Court  of  Common  Pleas  resolved,  that 
no  use  was  raised  to  the  queen,  because  there  was  no  pe- 
cuniary consideration,  and  the  consideration  of  blood  did  not 
apply  to  the  queen. 

We  have  here  two  strong  and  ancient  cases  showing  that 
no  use  can  be  raised  on  a  covenant  to  stand  seized  in  fiivor  of 
a  stranger  not  connected  by  blood.  And  with  what  firmness 
did  the  Court  of  C.  B.  maintain  the  rule,  even  under  the  reign 
of  Elizabeth  y  though  the  doctrine  went  to  defeat  a  use  raised 
in  favor  of  that  arbitrary  princess! 

But  those  two  cases  do  not  come  closely  to  the  point  now 
under  discussion.  The'^ranger,  in  those  cases,  was  intended 
to  take  a  beneficial  interest  under  the  conveyance,  wocn  his 
own  account  J  whereas,  in  this  case,  Davidson  was  to  take  only 
as  a  trustee  for  the  family.  The  next  case,  then,  in  the  order 
of  time,  is.  Smith  v.  Ridley,  (Cro.  Car.  529.  Wm.  Jones,  418. 
2  Roll  Abr.  783.  pi.  4.  S.  C.)  which  was  in  the  14lh  of 
Charles  I.,  and  which  does  not  come  quite  up,  in  principle, 
to  the  case  before  us.     The  case  was  this :  a  man,  by  indenture 

[  *530  ]  between  him  and  four  others,  (of  whom  one  was  *his  brother, 
and  the  other  three  were  strangers,)  covenanted,  in  considera- 
tion of  love  and  affection  for  his  wife  and  children,  to  stand 
seised  to  the  use  of  himself  for  life,  and  then  after  his  death  to 
the  use  of  his  wife  for  life,  and  then  to  the  use  of  the  four 
covenantees  in  fee,  in  trust,  that  they  should  apply  the  rents 
and  profits  to  raise  portions  for  his  younger  children,  and  then 
to  the  use  of  his  son  and  the  heirs  of  his  body.  After  the 
death  of  the  grantor,  the  three  covenantees,  who  were  stran- 
gers, sold  the  land,  by  deed,  to  the  covenantee,  who  was  the 
brother,  to  the  intent  that  he  should  perform  the  trusts,  and 
the  question  was,  whether  the  covenant  to  stand  seised  was  valid, 
seeing  that  all  the  covenantees,  except  one,  were  strangers  in 
blood  to  the  covenantor.  This  question  was  argued  several 
times  at  the  bar,  and  the  Court  of  K.  B.  decided  that  the  uses 
were  well  raised,  and  vested  solely  in  the  covenantee,  who 
was  a  brother,  because  he  was  of  the  blood ;  but  that  they 
were  not  well  vested  in  the  other  covenantees,  and  nd  estate 
passed  to  them  because  they  were  strangers,  though  the  estate 
was  Ihnited  to  them  in  trust  to  raise  portions  for  other  persons. 
This  case  is  cited  by  Baron  Gilbert,  in  his  Treatise  on  Uses, 
as  a  good  authority ;  and  Mr.  Sugden,  in  his  late  and  valuable 
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edition  of  that  work,  (Gilbert  on  Uses^  by  Siigden,  p.  247.  m  error 
note,)  says,  that  if  the  covenantees  had  all  been  strangers,  no    albany 
use  would  have  arisen,  ^^  although  limited  for  the  benefit  of  January,  isi'j 
the  blood  or  family  of  the  covenantor,  and  not  for  collateral  '^^•^"n^"""*^' 

_  ,,  ^  Jackson 

purposes.  v. 

This  case  appears  to  me  to  be  in  point.  None  of  those  Sebriko 
strangers  could  take,  even  in  trust  for  the  children  of  the 
covenantor ;  and  had  not  one  of  them,  fortunately,  been  a 
brother,  no  use  could  have  arisen.  In  the  present  case,  here 
is  a  regular  conveyance,  by*  bargain  and  sale,  to  James  David- 
soHy  in  fee,  in  trust  for  family  purposes.  The  deed  is  void 
as  a  bargain  and  sale,  and  if  we  construe  it  as  a  covenant 
to  stand  seised,  it  is  then  a  covenant  with  a  stranger  to 
stand  seised  to  the  use  of  the  stranger,  in  trust,  that  the 
stranger  shall  hold  and  apply  the  land  for  the  uses  declared 
in  the  deed.  But  the  misfortune  is,  that  Davidson,  the  stranger, 
stands  here  alone,  and  by  himself.  Here  is  no  brother  to  [  •  531  J 
redeem  the  deed.  According  to  the  decision  in  *Cro,  Car., 
and  which  appears  never  to  have  been  questioned,  the  use 
fails  for  want  of  a  covenantee  who  is  a  relation  by  blood  or 
marriage.  In  the  opinion  given  by  the  Supreme  Court,  it  is 
said  that  Davidson  was  merely  made  use  of  as  the  conduit  or 
instrument  through  which  the  beneficial  inteiest  was  to  flow 
to  others.  But  that  was  also  the  case  in  Smith  v.  Risley. 
The  covenantees  there  were  only  to  take  in  trust  for  the 
family  of  the  covenantor.  They  were  the  mere  conduits  or 
instruments ;  and  yet  the  case  says,  those  who  are  strangers,  and 
not  connected  by  blood,  cannot  be  such  instruments.  Why  the 
courts  originally  established  so  scrupulous  a  rule,  it  is  not  for 
me  to  say.  I  can  only  say,  that  a  covenant  to  stand  seised  is 
a  peculiar  species  of  conveyance,  confined  entirely  to  family 
connections,  and  founded  on  the  tender  consideration  of  blood 
or  marriage.  No  use  can  be  raised  for  any  purpose,  in  favor 
of  a  person  not  within  the  influence  of  that  consideration. 
There  is  no  cold,  selfish,  calculating  motive  to  contaminate 
the  contract,  nor  is  the  conveyance  to  be  profaned  by  the 
footstep  of  a  stranger. 

The  case  of  Sympson  v.  Keyles,  decided  in  1657,  was  cited 
in  Foster  v.  Foster,  (T.  Raym.  49.)  and  it  contains  the  same 
doctrine.  A  father  had,  by  deed,  given  land  to  his  son,  in 
consideration  of  affection,  but  livery  was  not  made,  and  it  was 
held  good  as  a  covenant  to  stand  seised.  But  '^  a  difference 
was  taken,  where  the  father  gives  to  a  stranger,  to  the  use  of 
himself,  remainder  over ;  there  no  use  arises ;  but  when  the 
conveyance  is  to  the'  party  himself,  there  the  use  will  arise." 

The  next  case  in  succession  is  that  otHoare  v.  Dix,  (1  Sid. 
25.)  of  which  we  have  heard  so  much  upon  the  argument 
That  case  was  decided  in  the  C.  B.  very  early  in  the  reign  of 
Charles  IL  One  J".  P.,  by  indenture  between  him  and  T., 
his  son,  of  the  one  part,  and  two  strangers  of  the  other  part, 
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/A  ERROR,  in  consideration  of  natural  love  and  affection  which  he  had  to 
his  son  T.J  granted  and  enfeoffed  the  two  strangers  of  lands, 
to  the  use  of  himself  for  life,  remainder  to  his  son  T.  and  the 
heirs  male  of  his  body,  with  remainders  over.  He  also  cove- 
nanted with  the  two  strangers  that  they  should  enjoy  the  land 
to  the  uses  in  the  deed  specified.  *The  deed  was  not  duly 
made  so  as  to  operate  as  a  feofiment,  and  the  question  was, 
whether  the  son  took  under  the  deed  as  a  covenant  to  stand 
seised.  The  court  decided  that  no  use  was  raised  by  tlie 
deed,  seeing  there  was  no  consideration  to  raise  it,  it  being  a 
deed  to  strangers.  This  is  also  a  case  in  point  against  the 
deed  before  us ;  for  the  deed  was  to  the  two  strangers  for  the 
entire  use  of  the  covenantor  and  his  son,  and  they  took  no 
beneficial  interest,  any  more  than  Davidson,  in  the  present  case 

The  next  case  that  is  material  to  this  point,  is  Jackson  v 
Jackson,  in  the  4  G.  II.  {Fitzg.  146.)  in  which  A.,  being  seised 
of  lands,  conveyed  the  same,  by  feoffment,  to  feoffees,  to  the  use 
of  himself  for  years,  remainder  to  his  wife  for  life,  remainder 
to  his  sons  in  tail.  The  deed  was  defective  for  want  of  livery. 
The  counsel  for  the  defendant  said,  that  the  deed  could  not 
have  the  effect  of  a  covenant  to  stand  seised  ;  for  the  trustees 
being  strangers  in  blood  to  the  grantor,  no  use  could  arise  to 
them.  And  the  Lord  Chancellor  {King)  said,  he  was  of 
opinion  the  deed  could  not  enure  as  a  covenant  to  stand 
seised,  for  the  same  reason.  A  similar  case  arose  in  Chancer}', 
at  the  very  same  term,  in  Nugent  v.  Hancock,  (22  Viner,  196. 
pi.  13.)  A.,  by  voluntary  deed,  covenanted  with  J5.  and  C, 
who  were  strangers,  to  stand  seised  to  certain  uses,  and  upon 
certain  trusts.  It  was  objected,  that  the  plaintiff,  who  claimed 
as  a  grandson,  could  have  no  benefit  under  the  settlement,  foi 
that  the  trustees  being  strangers  to  the  consideration  of  bloody 
no  uses  arise  to  them,  according  to  Lord  Paget* s  case,  and  of 
this  opinion  was  the  Lord  Chancellor.  It  was  then  suggested, 
that  there  might  be  a  difference,  where  the  estate,  trust,  oi 
use  in  the  trustees,  was  limited  for  the  benefit  of  the  blood 
and  family  of  the  covenantor,  j^nd  where  for  other  purposes , 
but  no  such  distinction  was  allowed,  and  the  bill  was  dis 
missed. 

We  have  thus  traced  a  series  of  cases,  from  the  31  Eliz, 
down  to  the  4  of  Geo.  II.,  all  speaking  the  same  general  Ian 
guage,  and  declaring,  that  a  stranger,  whether  he  takes  an; 
beneficial  interest  or  not,  cannot  be  a  party  to  a  covenant  to 
stand  seised,  because  it  is  a  family  conveyance,  and  is  found- 
ed on  the  consideration  of  family  affection. 

*We  will  next  examine,  and  see  whether  there  be  any  cases 
to  destroy,  or  essentially  to  weaken,  the  force  of  these  an 
thorities. 

The  first  case  to  be  noticed  is  Thome  v.  Tnome,  (I  Vem 
141.)  in  1682,  in  which  a  man  had,  by  indenture,  granted,  er 
feoffed,  and  confirmed  his  land  unto  trustees,  to  stand  seised  vo 
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tAe  use  of  his  three  brothers.     But  the  deed  not  being  duly  in  error. 
executed  as  a  feoffinent,  the  Lord  Keeper  decreed,  without    albany, 
any  difficulty,  that  it  should  work  as  a  covenant  to  stand  seised.  January,  isiD. 

This  is  all  we  have  of  the  case,  and  it  is  a  very  brief  note.  """TIcK^i^ 
It  does  not  appear,  that  the  question  as  to  the  competency  of  v. 

the  trustees,  was  raised,  nor  does  it  appear,  whether  or  not  ^kb»"»o- 
they  were  strangerd.  They  might  have  been  persons  embraced 
by  the  consideration  of  bloc^.  The  ca§e,  therefore,  as  it 
stands,  proves  nothing,  one  way  or  the  other,  as  to  the  pc»nt 
iu  question.  And  can  we  suppose  that  the  Lord  Keeper  would 
not  liave  paused,  at  least,  had  these  trustees  been  strac^rs, 
and  had  the  point  been  raised,  when  we  consider  the  decision 
in  Hmre  and  Dix,  made  in  the  same  reign,  by  no  less  a  judge 
and  master  of  the  doctrine  of  conveyancing,  than  Sir  Orlando 
Bri'lgniariy  the  Chief  Justice  of  the  C.  B.  *r  It  is  further  to  be 
observed,  that,  in  the  two  subsequent  cases  in  Chancery,  by 
Lord  Chancellor  ^Ang,  no  reference  is  made  to  this  decision ; 
vet  those  two  cases  are  in  direct  opposition  to  what  is  supposed, 
by  the  counsel  for  the  defendants  in  error,  to  be  the  doctrine 
in  this  case.  It  is  most  apparent,  therefore,  that  this  case  of 
Thome  v.  Thorne  is  not,  and  has  never  been  regarded  as,  any  - 
authority  in  favor  of  a  covenant  to  stand  seisea  to  the  use  of 
a  stranger. 

But  there  are  two  cases  later  than  any  which  we  have  been 
reviewing,  and  decided  by  Ch.  J.  fyiUeSy  in  1755  and  1757, 
which  are  supposed  to  afiect  the  authority  of  the  decisions  ia 
fiivor  of  the  plaintiff. 

In  Doe  v.  Salkeld,  (  fVilhis  Rep.  673.)  the  lessors  of  the 
plaintiff  claimed  under  a  deed  of  settlement  made  between  A. 
of  the  first  part,  B.  of  the  secopd  part,  and  C.  of  the  third 
part.  By  this  deed,  A.,  in  consideration  of  a  marriage  then 
intended  between  him  and  B.,  and  for  a  jointure  and  provision 
for  her,  granted  and  released  to  B.  and  C.  certain  *lands,  to  [  *  534  ] 
hold  to  the  use  of  B.  for  life,  and  in  bar  of  her  dower,  then  to 
the  heirs  of  her  body,  and  then  to  his  own  heirs.  The  mar- 
riage took  effect,  and  A.  and  B»  died,  leaving  an  only  chi}d» 
and  the  deed  was  held  to  be  a  good  covenant  to  stand  seised. 
Lord  Ch.  J.  fVilleSy  in  order  to  take  the  case  out  of  that  of 
Iloare  v.  J>tz,  said,  that  the  conveyance  here  was  not  to  a 
stranger,  and  it  was  a  grant  in  consideration  of  marriage. 
Who  C,  the  person  associated  with  B.  in  the  deed,  as  one 
of  the  covenantees,  was,  does  not  appear.  Being  of  the  same 
name,  he  was  probably  a  brotlier  of  B. :  at  any  rate,  it  is  suf- 
ficient for  the  present  purpose,  that  the  court  say,  that  the 
conveyance  there  was  not  to  a  stronger.  And  if  C  had  been 
a  steanger,  yet  the  competency  of  2?;,  the  intended  wife^  was 
enough,  according  to  the  case  of  Smith  v.  JRUU^.  If  any  cm 
covenantee  be  of  the  family,  it  is  sufficient. 

The  other  case  cited  from  WUlu's  Reports  is  Boe  ▼•  Traiimer. 
(miUs's  Rep.  682.    2  mu.  75.  8.  C.)     Th^  question  tfaei^ 
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was,  whether  a  lease  and  release,  being  made  to  convey  an 
estate  in  tail,  to  commence  in  futuro,  could  operate  as  a  con- 
veyance at  common  law,  and  the  court  held  it  could  not :  but 
they  were  of  opinion  it  could  take  effect  as  a  covenant  to 
stand  seised  to  uses.  The  lease  and  release  here  were  from 
A.  to  his  brother  £.,  in  fee  tail,  in  consideration  of  natural  love, 
and,  after  hit  own  deathy  to  have  and  to  hold  to  his  brother, 
and  the  heirs  of  his  body,  and  after  their  decease,  to  the  eldest 
son  of  his  beloved  uncle. 

This  case  has  nothing  to  do  with  the  present  one,  for  here 
all  the  parties  to  the  deed  were  of  the  same  family,  and  of 
one  blood.  So  they  were  in  the  cases  of  Saman  v.  Joncs^  (2 
Vent.  318.)  in  Daw  v.  Newhorough^  {Comyn't  Rep.  242. 
Gilbert  on  Uses^  by  Sugdeny  p.  253,  254.  S.  C.)  and  Crossing 
v.  Scudamore,  (1  yent.  137.)  which  have  been  supposed  to 
have  some  bearing  upon  the  point,  but  which  have  no  applica- 
tion to  the  question  whether  the  covenantee  can  be  a  stranger^ 
in  a  deed  of  covenant  to  stand  seised  to  uses.  After  the  fullest 
research  which  I  have  been  able  to  give,  I  cannot  find  a  single 
case  in  which  it  has  ever  been  decided,  that  these  family  uses 
can  arise  on  a  covenant,  or  grant  to  a  stranger,  whether  he  is 
to  take  beneficially,  or  only  as  a  *mere  trustee  for  others.  All 
the  cases  I  have  produced,  from  the  reign  of  EHzabeth  down, 
and  which  deny  that  a  stranger  can  be  a  party  to  such  a  con- 
veyance, remain  uncontradicted.  If  there  be  even  any  dicta 
in  &vor  of  the  competency  of  a  stranger  to  take,  they  have 
been  overruled.  Thus,  in  Plowd.  307.  b.  it  was  said  by  one 
of  the  counsel,  that  a  use  in  a  particular  estate  might  be  raised, 
and  supported  in  favor  of  a  stranger^  when  there  was  a  re- 
mainder over  in  favor  of  the  family.  But  this  was  denied  to 
be  law  by  a  subsequent  dictum  of  counsel,  in  4  Leon.  137. ; 
and  it  was  exploded  in  Lord  Pagefs  case. 

The  intention  of  the  deed,  in  the  present  case,  was,  that  the 
estate  in  law  should  pass  to  Davidson,  and  that  the  uses  and 
trusts  in  favor  of  the  husband  and  mother  should  arise* out  of 
the  estate  so  vested  in  him.  But  no  estate  vested,  whetiier  we 
consider  the  deed  as  a  bargain  and  sale,  or  as  a  covenant  to 
stand  seised,  from  the  want  of  a  pecuniary  consideration  in 
the  one  case,  and  of  the  consideration  of  blood  or  marriage 
in  the  other.  I  should  be  willing  to  lend  a  helping  hand  to 
this  deed,  if  I  could  find  any  law  to  warrant  it;  but  I  have 
found  none,  and  I  am  obliged  to  say,  that  the  heirs  are  entitled, 
by  law>  to  the  land.  Though  the  rule  of  law  may  appear  to 
be  a  formal  and  technical  one,  yet  a  great  many  of  the  rules 
of  evidence  are  of  the  same  stamp ;  and  the  courts  must  ad 
here  to  them,  or  they  will  destroy  landmarks,  render  the  trans- 
mission of  property  uncertain,  and  throw  every  thing  into 
confusion.  We  have  no  more  authority  to  change  the  rule 
of  law,  in  order  to  give  effect  to  a  covenant  to  stand  seised,  than 
we  would  have  to  give  effect  to  the  common  deed  of  bargain 
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and  sale,  without  any  consideration  in  it,  or  to  give  effect  to  a  IN  ERROR. 
deed  of  feoffment  without  livery,  or  to  a  bond  without  a  seal,     albanv 
or  to  a  will  of  land  which  has  not  three  witnesses,  or  to  make  January,  wb 
a  note  negotiable  without  negotiable  words  in  it.     All  these, 
and  numerous  other  cases,  depend  upon  fixed  rules  not  within 
the  discretion  of  the  courts  ;  and  it  would  produce  great  mis- 
chief, if  not  great  injustice,  if  any  of  these  rules  were  to  be 
subverted  retrospectively. 

Perhaps  the  husband,  and  especially  the  mother,  may  have 
more  pressing  claims  than  uncles  and  cousins ;  but  *the  fixed  [  *  536  ] 
laws  of  inheritance  which  have  prevailed  from  time  immemorial, 
speak  a  different  language.  Real  property  never  can,  in  any 
possible  case,  ascend,  by  inheritance,  to  the  mother  ;  nor  will 
the  law  allow  the  husband  to  be  the  wife's  heir,  as  to  her  lands, 
and  it  only  gives  him  a  life  estate,  as  tenant  by  the  curtesy. 
Suppose  Mrs.  Hunt  had  left  children,  by  a  former  husband,  and 
the  second  husband  had  procured  such  a  deed  as  this,  from 
his  wife,  in  her  last  «ickness  ;  it  is  probable  that  every  one  would 
have  been  struck  with  the  enormity  of  the  case,  and  we  should 
gladly  have  seized  upon  this  settled  rule  of  law  to  have  restored 
the  land  to  the  children.  The  plaintiffs,  in  the  present  case, 
are  not  such  interesting  heirs  as  one's  own  offspring,  but  still 
they  are  the  heirs  at  laWy  and  they  are  entitled  to  ask  of  us  to 
give  them  their  right,  according  to  the  established,  uniform, 
and  unbending  rules  of  law.  If  husbands  can  procure  the 
conveyance  of  property  from  their  wives^  by  honest  and  fair 
means,  let  them  do  so  and  welcome,  but  they  cannot  expect 
that  the  courts  will  help  them,  as  against  the  heirs,  in  their 
precipitation  and  blunders,  and  go  so  far  as  to  suspend  or 
change  the  doctrine  of  alienation  by  deed.  y 

I  am,  accordingly,  of  opinion,  that  the  case  is  with  the  plun- 
tiffs,  and  that  the  judgment  of  the  Supreme  Court  ought  to  be 
reversed. 

A  majority  of  the  Court  (a)  being  of  the  same  opinion,  it  ^Mew^  ^ 
was  thereupon  ordered  and  adjudged,  that  the  judgment  of 
the  Supreme  Court  be  reversed,  and  that  the  plaintiff  in  error 
be  restored  in  all  things  he  has  lost  thereby.  And  it  is  further 
ORDERED  and  ADJUDGED,  that  the  plaintiff  in  error  do  recover, 
against  the  defendcmts  in  error,  his  said  term  yet  to  come,  &c., 
and  his  damages  to  six  cents,  &c. 

And  it  is  fiirther  ordered  and  adjudged,  that  the  defendants 
in  error  pay  to  the  pluntiff  in  error  one  hundred  and  seventy- 
seven  dollars  and  fifty-five  cents,  for  his  costs  and  charges  by 
him  laid  out  and  expended  in  the  Supreme  *Court,  <&c.,  as  well  [  *  537  | 
as  in  and  about  the  prosecution  of  his  writ  of  error  in  this  Court, 
and  that  the  record  be  remitted,  &c. 

Judgment  of  reversal.t      t  ^"<«f  p  «• 

^a)  For  Tti9€r$mg^  14 ;  for  i^girmimg.  6 

419 


Sa-  CASES  IN  THE  COURT  OF  ERRORS 

/A  ERROR. 


ALBANY.       ^  _  ,  ^ 

Jaaaai7,J819.  J  AMES    JACKSON,    €X    dcm.     BrOCKHOLST     LlVlZIGSTOJI 

and  others,  plaintiff  in  error, 

agaifist 

John  Robins,  defendant  in  error. 

?«•  ^V^4'  THIS  was  a  writ  of  error  to  the  Supreme  Court.  The  ma- 
fce"^orccrtalS  ^^^al  fbcts  Ore  stated  in  the  report  of  the  case  in  the  court  be- 
»a»Jr?-»««>v.  low,  and  also  in  the  opinion  delivered  by  the  Chancellor  in  tliis 
BgaiMi"  ^1  Court.  It  is,  therefore,  unnecesrary  to  repeat  them  in  this 
wiiich  was  •  place.  For  the  fects  and  the  opinion  of  the  Supreme  Court, 
UndsTiil™:  *ee  16.  Johns.  Rep.  169.  172. 

J[»«f  »*»^eaih  Butmer  and  J.  Ditcr,  for  the  plaintiff.  1.  It  is  contended, 
the  execuiora  On  the  part  of  the  plaintiflf,  that  Catharine  Nelson,  one  of  the 
of  u.  bnmichi  a  lessors  of  the  plaintiff,  has  a  right  of  entry  under  the  will  of 
gS^'si  Selicirt  her  father,  Lord  Stirling.  Under  that  will,  the  widow  of  the 
and  terre-teo-  testator  took  an  estate,  either  for  life,  or  in*  fee :  in  the  former 
vdiich)  howev"  case,  tho  limitation  to  her  daughter  is  valid  as  a  remainder ;  in 
er,    only   iho  the  othcr,  it  is  good  as  an  executory  devise. 

L 5*533  i"**  •Lady  Stirling  took  an  estate  for  life ;  and  the  fee  vested  in 
B  terre-tcD-  her,  neither  by  force  of  the  word  estate  employed  by  the  tes- 
*'***'eT^/X"  ^^^^»  ^^^  ^y  ^^^  implication  from  the  power  of  disposal  granted 
melli  waa"X  to  her  by  the  will.  The  word  estate  has  no  fixed  meaning, 
laintid  on  the  Jtg  construction  must  be  governed  by  the  intent  of  the  testator ; 
MMxh^^ecZ  and  if  the  intent  be  clear  not  to  give  the  fee,  the  ordinary  ac- 
tion was  issued,  ccptation  and  force  of  the  term  will  be  restricted.  It  is  obvious, 
question  ^were  from  tho  considemtiou  that  in  no  cose  were  the  heirs  of  Lady 
vo^cd""b  *^th  ^^^^'^^^Sy  ^  such,  to  take  the  fee,  that  the  testator  did  not  de 
iheSr.  ^Jieid,  sigtt  it  to  pass ;  if  Lady  Stirling  died  without  giving,  selling, 
UiM  if  the  pro-  Qf  assigning  the  estate,  it  was  to  go,  not  to  her  heirs,  but  to 
irreg^S,  ^yei  her  daughter  alone :  if  the  daughter  had  died  during  the  life- 
vol3  b*ro"r*  ^™®  of  her  mother,  and  the  mother  had  then  died,  without  dis- 
voidkbi^  m5  posing  of  the  property,  the  heirs  of  the  daughter,  and  not  those 
{a**o  of  *  ^^  *^®  mother,  would  have  taken.  ( Vick  v.  Edwards,  3  P. 
<ban^hirtjjeare  Wins.  372.  Neale  V.  PotoeTy  Pollex.  54.  Ooodright  v. 
oX^Td'^'tS*  'SfeflrZ*,  2  fVOs.  29.  Feame  Rem.  Butl.  ed.  364.  552.)  Had 
they  iou^  m>t  the  limitation  over  been  to  a  stranger,  the  case  might  have  been 

be    impeached 
in  an  action  of 
ejectment  brought  by  the  heir  of  A.  against  a  person  in  possession  imder  the  shcrifTs  saTc. 

Where  A.  devised  lands  in  the  county  of  Ulster  to  C.  for  life,  ranainder  to  the  heirs  of  A.,  and,  them 
beinr  no  actual  occupant  of  the  lands,  a  tcirtjaciat  was  issued  on  a  judgment  recovered  against  A.  to 
the  siieriff  of  New- York,  on  Which  the  heirs,  but  not  the  devisee,  of  A.  were  warned,  and  judgment  was 
obtained  thereon  bjr  Uefaiall,  it  was  held  thai  the  beira,  not  having  appeared  and  pleaded  to  toe  scire  fueimMf 
'^  "  '      .......     -Qoam  for  life  oiight  to  have  been  ' 

rrtonal  estate  to  nis  %tife, 
\gnmg  tiu  smd  ett9ie,  tb 

^ III  by  force  of  the  word  « 

the  will,  and  the  sobseqnent  limitation, 


n,  being  re^gnant  thereto,  is  void,  either  as  a  remainder,  (wnich  can- 
not be  limited  on  a  fee.)  or  as  an  executory  devise,  to  the  Validity  of  which  it  is  essential  that  it  cannot  be 
defeated  by  any  act  of  the  first  taker—the  same  roles  apply  whether  the  limitation  is  of  real  or  persona! 
property ;  m  erther  chati,  it  is  void.  Where  there  is  a  devise  for  life,  in  express  terms,  a  power  of  disposal 
annexed  does  not  enlarge  it  to  a  fee;  but  where  lo  a  general  devise,  without  any  specification  oC  the 
quantity  of  interest,  an  absolute  power  of  disposal  is  annexed,  the  devisee  takes  a  fee. 
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could  not,  afterwards,  object  that  the  tenant  for  life  oiight  to  have  been  summoned. 

Whore  A.  devises  all  nis  real  and  personal  estate  to  nis  vrifey  and  in  case  of  her  death,  unikout  frrh^f 
A*c.  by  wiU.  or  othsnoise  selling  or  ussigning  tlu  smd  estate,  then  he  devises  the  same  to  his  daughter  i>. ; 
the  Wife  lakes  the  entire  fee  simple,  both  by  force  of  the  word  estate,  and^  of  the  absolute  power  ejveu  by 
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diflcrent ;  for  had  the  stranger  died,  without  heirs,  during  the  IN  krror, 
l^l^  lifetime  of  Lady  Stirling,  on  her  death,  her  heirs  would  nave     albany 

taken.  But  here,  the  hmitation  being  to  a  daughter,  such  a  January,  I819. 
case  could  not  possibly  happen,  since  there  could  be  no  failure  ''*^'"^'^7]^*^ 
of  heirs  to  the  daughter,  as  long  as  there  was  any  person  in  esse  v. ' 

competent  to  take  as  heii*  of  the  mother.     Suppose  tliis  testator,      Robins. 
after  devising  to  his  wife,  had  added,  the  said  estat?^  however, 
"^'  is  in  no  event  to  pass  to  her  heirs,  but,  in  case  of  her  Heath  toith- 

^'  out  selling,  fyc.  tkui  over.     Can  it  be  doubted,  that  the  effect 

'"'^  of  such  an  addition  would  be  to  restrain  the  devise  to  a  life 

\ '-  estate  ?     And  if  the  intent  of  the  testator,  that  the  estate  should 

^-  not  go  to  the  heirs,  appear  from  the  will,  by  necessary  and  un- 

avoidable  implication,  must   not   the   same   construction  be 
**  adopted  as  if  he  had  said  so  in  express  terms  ?     A  relation 

{-  subsisting  between  devisees  may  control  the  construction  of 

^  limitations  in  a  will.     Thus,  if  lands  be  devised  to  A.  and  his 

heirs,  and,  if  he  die  without  heirs,  then  to  B,  and  liis  heirs ; 
-  here,  if  B.  is  a  stranger,  the  limitation  over  is  wholly  void, 

either  as  a  remainder,  the  preceding  estate  being  a  fee ;  or  as 
an  executory  devise,  because  the  contingency  of  the  failure  of 
heirs  is  too  remote.  *But  if  B,  were  himself  a  relation  and  col-  [  *  ^^  J 
lateral  heir  of  A.,  the  construction  would  be  totally  different ; 
for  as,  then,  A.  cannot  die  without  heirs,  as  long  as  B.  or  any 
of  his  heirs  are  in  existence,  the  words  dying  wtthotU  heirs  are 
construed  to  mean  dying  without  issue,  and  the  fee  first  given 
to  A.  is  narrowed  to  an  estate  tail,  th%  limitation  upon  which 
is  valid  as  a  remainder  in  fee.  {Webb  v.  Herrirtg,  Cro.  Jac» 
415.  BarJcer  v.  Thatcher,  3  Lev.  70.  Nottingham  v.  Jen- 
nings, 1  P.  Wms.  23.  Feame,  Butl  ed.  466,  467.  2  Sound. 
388.  a.  b.,  and  cases  there  cited.)  It  by  no  means  follows, 
that  because  the  word  estate  is  used,  in  the  limitation  over,  to 
signify  a  fee,  its  meaning  must  be  the  same  in  a  devise  to  Lady 
Stirling.  There  can  be  no  reason  why  the  same  word  should 
not  be  differently  construed  in  the  same  will,  if  such  difference 
of  construction  be  required  by  the  intent  of  the  testator. 

It  will  be  said,  that  a  fee  passed  by  implication  from  the  ab- 
solute power  of  disposal  given  to  Lady  Stirling.  It  is  admitted, 
that  where  lands  are  devised  to  a  person  with  an  absolute 
power  of  disposing  of  them,  a  fee  usually  passes.  This  con- 
struction, however,  is  always  founded  on  the  intent,  and  not 
on  the  necessary  operation  of  the  power.  But  when  an  in- 
tent to  give  a  life  estate  merely,  is  manifest,  either  from  express 
terms,  or  necessary  inference,  a  different  construction  must 
take  place.  If  Lady  Stirling  took  a  life  estate,  the  limitation 
to  her  daughter  is  good  as  a  remainder,  and  has  vested  by  the 
happening  of  the  contingency  on  which  it  depended  ;  and  it  is 
no  objection  to  its  validity,  that  it  might  have  been  defeated 
by  the  power  granted  to  Lady  Stirling.  In  England,  limitations 
of  this  kind  occur  in  almost  every  family  settlement,  in  which 
the  settler  creates  in  himself  an  estate  for  life,  with  remainders 
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IN  ERROR,  over  in  tail  or  in  fee,  and  reserves  a  power  of  revoking  the  uses 
ALBANY     ^f  ^^^  settlement,  and  of  appointing  such  new  uses  as  he  may 

January,  isfo.  think  proper.     iJDigge**  case,  1  Rep.  164.     Fitztvilliam^s  case, 

^^-J^^;^^^  6  Rep.  32.  Fitzgerald  v.  Fauconberg,  3  Bro.  P.  C.  543.  Mose- 

V.  ley  V.  Moseley,  5  Ves.  248.     Powell  on  Powers,  243, 244,  245., 

RoBiKi.      jj^j  cases  there  cited.)     It  is  true,  that  in  the  cases  just  cited, 

the  power  was  reserved,  by  the  grantor,  to  himself,  and  here  it 

[  *  540  ]  was  given  to  another ;  but  *the  difference  is  immaterial.  Any 
power  which  the  owner  of  an  estate,  on  settling  it,  may  reserve 
to  himself,  he  may,  surely,  on  parting  with  it,  confer  upon 
another.  (3  Leon.  71.  4  Leon.  41.  I  Salk.  239.  Reed  v. 
Shergold,  10  Ves.  270.)  In  these  cases,  the  power  was  an- 
nexed to  an  estate  for  life  created  by  devises ;  they  are  also 
important  authorities  to  prove  that  an  estate  for  life  is  not  con- 
verted into  a  fee,  by  the  addition  of  a  general  power  of  dis- 


If,  however.  Lady  Stirling  took  the  fee,  the  limitation  over 
to  Mrs.  Neilson  was  void  as  a  remainder,  but  it  was  good  as 
an  executory  devise.  Though  a  fee  cannot  be  limited  upon  a 
fee,  by  way  of  remainder,  this  may  be  accomplished  by  an  ex- 
ecutory devise,  under  the  restriction,  that  the  contingehcy  on 
which  it  is  to  vest,  must  occur  within  a  Ufe  or  lives  in  beiiig, 
and  twenty-one  years  thereafter.  (Pells  v.  Broum,  Cro.  Jac. 
590.  1  Eq.  Cos.  Abr.  64.  186.  3  Ch.  Cos.  19.  Fearne's  Et. 
Dcv.  PowelPs  ed.  18.  83.  Feame,  Butl  ed.  430,  431.  n.  a. 
429.  n.  1.  Long  v.  Blackall,  7  Term  Rep.  88.^  The  execu- 
tory devise,  in  this  caSe,  closely  conforms  to  tne  restriction ; 
and,  from  the  peculiar  nature  of  the  contingency  upon  which  it 
is  limited,  did  not  operate  to  restrain  the  alienation  of  the 
estate  for  a  single  instant  Nor  is  it  an  objection  to  its  validity 
that  it  was  liable  to  be  defeated  by  an  executi6n  of  the  power. 
The  rule  certainly  is,  that  an  executory  devise  cannot  be 
barred ;  but  it  does  not  apply  in  tliis  instance.  The  meaning 
of  the  rule  is,  that  no  act  can  be  done,  by  the  first  taker,  to 
prevent  the  vesting  of  the  subsequent  estate  on  the  happening 
of  the  contingency  upon  which  it  is  limited.  By  an  exercise  of 
the  power  of  disposal,  the  contingency  would  never  have  arisen  ; 
and  the  intention  of  the  testator  would  not  have  been  defeated ; 
for  he  gives  the  power,  and  allows  the  exercise  of  it.  If  this 
objection  be  admitted,  it  will  follow,  that  no  executory  devise 
can  be  good,  wherever  its  vesting  is  dependent  on  the  will  of 
the  first  taker ;  as  where  the  contingency  on  which  it  is  limited 
IS  the  performance  or  non-performance  of  some  act,  by  the  first 
taker,  resting  entirely  in .  his  discretion.  Yet  the  cases  are 
numerous  in  which  such  limitations  have  been  held  valid.  (Fry 
V.  Porter,  1  Mod.  300.  Booth  v.  Booth,  1  Ch.  Cas.  109. 
[  •  541  ]  Pulling  *v.  Ready,  I  Wils.  21.  Doe  v.  aayton,  8  East's  Rep. 
141.  Pcrrin  v.  Lyon,  9  Easfs  Rev.  140.)  The  case  of 
Bcachcrofi  and  others  v.  Broome,  (4  Term  Rep.  441.)  is  a  de- 
cisive authority,  and  in  no  way  distinguishable  from  the  present, 
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being  tiie  same  almost  in  tenns.  There,  the  testator  devised  in  error, 
certain  estates  to  his  son  C.  and  his  heirs,  and  certain  other  albany 
estates  to  his  son  JF\  and  his  heirs,  and  if  either  of  his  sons  January,  \zi*i. 
should  die  without  issue,  or  otherwise  disposing  of  the  estate 
devised,  then  to  the  survivor.  C,  by  lease  and  release,  con- 
veyed a  portion  of  the  estate.  The  question  which  appears  to 
have  been  submitted  was  not  whether  the  limitation  over,  but 
whether  the  power,  was  void.  On  both  points,  however,  the 
Court  delivered  a  very  clear  and  express  opinion :  1st.  That 
the  limitation  over  was  good  as  an  executory  deidse,  and  would 
have  taken  effect,  if  the  first  limitation  hsul  failed ;  and,  2d. 
That  the  intent  to  create  such  a  power  was  lawful,  and  that, 
by  the  exercise  of  it,  the  limitation  over  was  defeated.  And 
this  case  is  cited  by  Mr.  Powelly  in  his  edition  of  income,  (JE!r. 
Dev.  81.  n.)  as  establishing  theprinciple,  that  an  estate  maybe 
so  limited,  by  way  of  executory  devise,  as  that  its  taking  effect 
may  depend  on  the  act  of  the  owner  of  the  precedent  fee. 

Opposed  to  these  authorities,  are  the  cases  of  Idev.  Ide^ 
5  Mass,  Rep,  500.)  and  Jackson  v.  Brdl^  (10  Johns,  Rep.  19.) 
^ut  there  is  a  distinction  between  these  cases  and  the  present ; 
there  the  limitation  over  was  to  attach  on  such  property  as  the 
first  taker  should  feawe,  or  die  possessed  of;  and  it  was,  conse- 
quently subject  to  all  charges  and  incumbrances  which  he 
might  create ;  but  here,  Lady  Stirling  could  only  dispose  of 
the  property  by  her  own  voluntary  act ;  it  was  not  chargeable 
with  her  debts,  and  she  was,  therefore,  not  the  absolute  owner 
of  it  Had  it  been  sold  under  a  judgment  against  her,  the  con- 
veyance would  have  been  defeated  by  the  happening  of  the 
contingency,  that  is,  her  death,  without  selling  or  devising. 
(Doe  V.  Carter,  8  Term  Rep.  57.  Doe  v.  HawJce,  2  Easfs . 
Ilep,  481.)  But  without  having  recourse  to  this  distinction, 
can  the  decision  in  Jackson  v.  Bull  be  supported?  One  ground 
on  which  that  decision  appears  to  be  placed  is,  that  the  limita- 
tion over  was  void,  because  it  was  liable  to  be  defeated  at  the 
will  of  the  first  taker.  This  ^'position  has  already  been  refuted.  [ '  *  12  ] 
The  cases  cited  prove  the  contrary.  (See,  also,  Fulmerston 
V.  Steward,  Cro.  Jac.  592.  Feame^s  Ex.  Dev.  PowelVs  ed. 
18.)  The  rule  is,  indeed,  laid  down  by  Mr.  Feame  in  the 
broadest  terms,  that  an  executory  devise  cannot  he  prevented 
or  destroyed;  but  it  is  obviously  to  be  understood  with  this 
limitation,  provided  the  contingency  happen  on  which  its  vesting 
depends.  If  the  contingency  does  not  happen,  whether  from 
the  exercise  of  the  will  of  the  first  taker,  or  an  event  which  he 
could  not  control,  in  both  cases  the  right  of  the  executory  de- 
visee is  equally  defeated ;  not  barred  or  destroyed,  in  the  sense 
of  the  rule,  but  prevented  from  vesting,  by  the  very  means  that 
the  testator  intended.  The  Court,  in  Jackson  v.  Ball,  also, 
rely  on  the  ground,  that  the  limitation  was  void,  as  repugnant 
to  an  absolute  control  over,  or  absolute  ownership  of  the  estate 
given  to  the  fu-st  taker.     The  terms  absolute  control  and  ahso 
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t\  FRROK.  htte  otvnerskipy  ahhough  essentially  different,  appear  to  be  used 
ALiuNY     ^y  ^^^  Conrt  as  synonymous,  as  meaning  that  unlimited  power 

fiiimarv/i8i<j.  of  allcnatioD  which  was  given  to  the  first  taker,  and  they  con- 
-<"^^^f^^^^^  sidered  the  limitation  over  void,  as  being  repugnant  to  that 
'  v*°*^  power.  Indeed,  the  Chancellor,  in  Jackson  v.  Delancif,  {13 
iio&iss.  Johns.  Rep.  552.)  in  speaking  of  this  very  decision,  says,  that 
the  limitation  over  was  void,  as  repugnant  to  the  power  to  sell. 
Yet  the  Court  has  not  explained,  wherein  that  repugnancy 
consists ;  and  in  the  absence  of  such  explanation,  it  may  be 
permitted  respectfully  to  suggest,  that  no  such  repugnancy 
does,  in  fact,  exist,  and  that  the  power  and  subsequent  devise^ 
BO  for  from  being  contradictory,  are  in  truth  perfectly  con- 
sistent. In  what  manner  docs  the  devise  to  Mrs.  Ntilscn  affect, 
limit,  abridge,  restrain  or  in  any  degree,  control,  the  exercise 
of  the  power  previously  vested  in  Lady  Stirlini( ;  since  it  is 
only  in  the  event  of  the  total  failure  of  the  motlier  to  exercise 
the  power,  that  the  limitation  in  favor  of  the  daughter  is  in- 
tended to  take  effect?  Conformably  to  the  idea  of  repugnancy 
which  the  Court  seem  to  have  entertained,  no  limitation, 
whether  by  remainder,  or  executory  devise,  can  be  supported, 
where  an  unrestricted  power  is  given  to  the  particular  tenant. 
The  reasoning  in  Jackson  v.  Bull  is  not  exclusively  applicable 

I  *  r«  13  j  to  executory  devises ;  it  equally  tends  *to  show  that  a  remain- 
der must,  under  similar  circumstances,  be  void ;  yet  it  has  been 
proved  that  the  most  unqualified  and  unlimited  power  may  be 
annexed  to  the  estate  of  a  tenant  for  life,  or  in  tail,  by  the 
exercise  of  which,  the  remainders  over  would  be  destroyed. 
Possibly,  by  the  position  that  the  executory  devise  was  voidj 
as  repugnant  to  the  power  to  sell,  they  may  have  meant,  merely, 
tliat  it  was  repugnant,  as  inconsistent  with  the  rule,  that  an 
executory  devise  cannot  be  defeated  ;  and  that,  thus  understood, 
it  was  applicable  not  to  remainders,  but-  exclusively  to  execu- 
tory devises.  But  it  has  been  shown,  that  the  devise  in  this 
case  may  be  supported  without  infringing  upon  that  rule,  which, 
designed  as  it  was  to  secure  the  complete  execution  of  the 
intention  of  a  testator,  ought  not  to  receive  a  construction  by 
which  it  would  be  effectually  defeated. 

On  an  examination  of  the  authorities  to  which  the  (  'urt 
refer  in  Jackson  v.  Bull  as  well  as  lie  v.  lie,  it  will  be  f  und 
that  they  give  no  aid  to  the  doctrine  which  they  were  ii:iro- 
duced  to  support.  Those  authorities  are,  The  Attoiticf  6-  tn  i\l 
V.  Ildlly  (Fitzg.  314.)  and  Flanders  v.  Clark,  (I  Vs.  V.)  It 
is  to  be  observed,  that  these  were  cases  solely  of  j.c  rj  oiuil  |  rop- 
erty;  that  they  neither  deny  or  question  the  |rin<ij»!e  now 
contended  for,  in  regard  to  real  property ;  antl  were  decided 
upon  reasons  drawn  from  the  peculiar  nature  of  the  one  species 
of  property,  which  are  in  no  wise  applicaMc  to  the  other.  It 
is  a  rule  of  the  common  law,  that  there  can  be  no  remainder 
of  a  chattel  interest.  A  gift  or  bequest  of  a  chattel,  for  any 
period  of  time,  however  short,  is  held  to  pass  the  whole  inter 
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est,  and  any  subsequent  limitatioii  is  void.  There  appears  to  in  error. 
have  been  a  distinction  between  a  bequest  of  the  use  of  a  albany. 
chattel,  and  of  the  chattel  itself,  and  that  when  the  use  only  Janaary.  j8i9 
was  given,  a  devise  over  seems  to  have  been  considered  as  good. 
This  distinction,  however,  the  courts  of  equity  have  long  since 
exploded,  and  it  is  now  settled,  that  there  is  no  difference  be- 
tween a  bequest  of  the  use,  and  of  the  chattel ;  for,  whatever 
may  be  the  terms  employed,  they  will  be  controlled  by  the  intent 
of  the  testator,  and  if  necessary  to  give  effect  to  his  intent,  the  use 
only  will  be  construed,  to  pass.  (  Hlldoii  v.  E!kini(tony  Plowd. 
521.  I>ycr,7.a.  n.  Co.  Lt«.  20.  a.  n.  Hyde*\.Varratt,\P.  [  * 544  ] 
Wms,  1.  Tisstn  v.  Tissm,  1  P.  fVms,  500.  Feamj  or^  Rem. 
Bui!,  ed.  401.  408.  4r6.  n.  1.)  Still,  however,  the  rule  of  the 
common  law,  although  it  may  seem  to  have  been  evaded,  in 
fiict  remains  to  this  day  unaltered;  for  wherever  it  clearly 
appears  to  be  the  intention  of  a  testator,  that  the  first  taker 
of  personal  property  sliall  not  merely  have  a  usufructua- 
ry interest,  for  life,  or  other  limited  period,  but  a  right  of 
property  in  the  chattel  itself,  the  rule  then  applies,  and  avoids 
all  subsequent  limitations.  Upon  this  principle  were  the  coses 
of  T\p.  Attorney  Oencral  v.  Hally  and  Flanhrs  v.  C/a/*c, 
decided.  There,  the  court  found  it  impossible  to  support  the 
devise  over,  by  holding,  that  the  first  taker  had  merely  a 
usufructuary  interest  for  life,  because  the  power  of  spending 
and  consuming  the  whole  of  the  property  was  plainly  given. 
By  pursuing  the  subject  further,  it  will  be  apparent,  that  there 
is  no  pos.sible  analogy  between  limitations  of  personal  and  of 
real  estate. 

The  first  taker  of  personal  property  which  is  devised  over, 
is  entitled  merely  to  the  use  and  enjoyment  of  it.  lie  is  not 
the  legal  owner,  but  a  bare  cestui  que  trust :  in  many  cases  he 
cannot  even  part  with  the  possession,  nor  can  it  be  taken  from 
him  by  creditors.  If  the  bequest  be  of  a  sum  of  money,  the 
first  taker  is  not  entitled  to  the  principal,  but  only  to  the  inter- 
est :  if  household  furniture,  plate,  or  the  like,  a  court  of  equity 
will  compel  him  to  file  an  inventory  of  the  articles  upon  oath, 
and  when  danger  is  apprehended,  to  give  security  that  they 
shall  be  fortli-<;oming  at  his  decease.  Limitations  of  personal 
chattels  are  so  purely  equitable,  that  they  can  only  be  enforced 
by  the  power  of  the  Chancellor.  (  Vachel  v.  Vachel,  1  Ch,  Cas, 
129.  Catchmay  v.  NichoUs,  and  Shirley  v.  Ferrers,  1  P.  Wins. 
6.  n.  .  Hyde  v.  Parratt,  1  P.  Wms.  I.  Lord  Foley  v.  Bur- 
nelly  Cowp.  435.  n.  Lady  Arundell  v.  Phipps  Sf  Taunton,  10 
Ves.  139.  Cadogan  v.  Kennett,  Cowp.  432.  Lockyery,  Savage j 
Str.  946.  Feame  on  Rem,  Butl.  ed.  407 — 4 1 5.)  On  the  other 
hand,  the  first  devisee  of  real  estate,  limited  over  by  way  of 
executory  devise,  (unless  the  interest  of  the  testator  is  merely 
equitable,  or  he  creates  a  trust  in  express  terms,)  takes  the  legal 
estate,  and  not  a  mere  usufructuary  interest.  He  is  not  a 
cestui  que  trust,  but  the  actual  owner.     He  may  dispose  of 
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IN  ERROR.  *his  estate  in  any  way  consistently  with  the  nature  and  extent 
of  his  interest.  (Hyde  v.  Lyon^  3  Leon.  64.  Pells  v.  Brown^ 
Cro.  Jac.  590.  Hanbury  v.  Cockerill,  1  Roll  Abr.  334.  1 
Salk.  229.  Feame  on  Rem.  Butl.  ed.  384.  n.  399  et  seq.)  The 
following  rules,  relative  to  Umitations  of  personal  property,  are 
deducible  from  the  authorities:  Ist.  That  the  same  words 
which  create  an  estkte  tail  in  realty,  pass  the  whole  interest  in 
a  chattel,  and  then  all  limitations  over  are  void ;  2d.  That  a 
power  to  sell,  annexed  to  a  grant  or  bequest  of  a  chattel,  for 
life,  makes  the  gift  absolute,  and  renders  void  an  ulterior  de- 
vise ;  and,  3d.  That,  the  ownership  or  right  of  property  in  a 
chattel  being  once  given,  there  can  be  no  limitation  over. 
(Feame^s  Exec.  Dev.  PowelPs  ed.  167.  and  cases  there  cited.) 
Now,  if  these  rules  are  to  be  applied  to  limitations  of  real  es- 
tate, it  will  follow,  that  no  remainder  after  an  estate  tail  can  be 
valid ;  that  a  power  to  sell,  annexed  to  an  estate  for  life,  con- 
verts it  into  an  absolute  fee,  and  destroys  the  remainder  over ; 
and  that  a  fee  cannot  be  Umited  on  a  fee,  even  by  way  of  execu- 
tory devise.  Yet,  although  there  have  been  repeated  decisions 
in  England y  (Wynne  v.  Hawkins ,  I  Bra.  Ch.  Rep.  179.  Push- 
man  V.  Fillitery  3  Ves.  7.  Feame^s  Exec.  Dev.  PowelCs.  ed, 
226.  n.)  that  a  power  to  sell  renders  a  gift  of  personal  proper- 
ty absolute,  there  is  not  a  single  case  to  be  found  in  the  English 
books,  in  which  that  doctrine  has  been  extended  to  limitations 
of  real  estate.  In  the  only  case  on  the  subject  whicli  occurs, 
Lord  Kenyan,  a  great  master  of  the  law  of  real  property,  held, 
without  any  hesitation,  that  the  executory  devise  was  good, 
and  considered  the  question  too  plain  to  admit  of  argument  or 
doubt. 

But  conceding,  for  a  moment,  that  the  authority  of  the  case 
of  Jackson  v.  Bull  cannot  be  shaken  ;  and  that,  when  a  powet 
to  sell  is  annexed  to  an  estate  for  life,  the  limitation  over  is 
valid  as  a  remainder,  but  that  when  the  same  power  is  annex- 
ed to  a  fee,  the  ulterior  disposition  is  void  as  an  executory  de- 
vise ;  such  a  distinction,  if  it  existed,  would  afford  an  unan- 
swerable argument  in  fa  v  or  of  adopting  the  construction  of 
Lord  Stirling's  will,  contended  for  on  the  part  of  the  plaintiff; 
that  is,  that  Lady  Stirling  took  only  an  estate  for  life :  f6r,  it 
would  then  follow,  that  by  no  other  construction  the  intent  of 
the  testator  could  be  carried  into  *effect :  and  it  is  a  primary 
principle,  that  the  court,  whenever  the  intent  is  clear  and  lawful, 
will  give  it  effect,  in  whatever  terms  it  may  be  expressed.  (4 
Ves.  412.  3  P.  fVms.  260.  Jones  v.  Morgan,  Feame  on  Rem. 
Butl.  ed.  Appendix,  589.)  The  intent  of  the  testator,  in  th*- 
present  case,  is  clear  and  unambiguous,  and  it  may  obviously 
be  effectuated  by  giving  to  Lady  Stirling  an  estate  for  life, 
with  power  to  sell  and  devise,  and  the  remainder  to  her 
daughter.  The  use,  as  has  been  already  suggested,  which  the 
testator  has  made  of  the  word  estate,  forms  no  objection.  This 
word  does  not  necessarily  import  a  fee :  it  is  only  in  a  will  that 
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il  admits  of  such  interpretation,  and  its  meaning  is  to  be  con-  IN  error. 
trolled,  enlarged,  or  restrained,  by  the  intention  of  the  testator,  alba.w 
as  collected  from  the  whole  of  the  will.  {Countess  of  Bridge  January,  ish 
water  v.  Duke  of  Bolton,  Salk.  236.  S.  C.  6  Mod.  106.  Doe  ^-j^-v--^ 
V.  Chapman,  1  IL  BL  Rep.  223.  Timewell  v.  Perkins,  2  Aik.  T"*" 
102.  Wilton  V.  Kenworthy,  3  East's  Rip.  553.  JVoolam  v.  Ken-  *^"*'«»* 
worth}/,  9  Ves.  137.)  But  let  it  be  supposed  that  Lord  Stirling 
had,  in  express  words,  given  the  fee  to  his  wife,  even  then  it 
would  be  the  duty  of  the  Court  to  cut  down  the  fee  into  a  life  es- 
tate, in  order  to  support  the  limitation  over,  and  effectuate  the 
general  intent  of  the  testator.  Technical  words,  it  is  true,  are 
conunonly  to  •  be  understood  in  a  legal  sense ;  yet  where  the 
intent  is  manifest,  it  will  even  control  and  overrule  the  techni- 
cal sense  and  legal  operation  of  the  terms  employed,  (2  P.  Wins. 
741.  Doug.  341,  4  Ves.  51.)  and  even  the  very  same  words 
will  be  construed  to  pass  the  different  estates,  to  suit  the 
difference  of  intention  of  the  testator.  {Pierson  v.  Vickers,  5 
East's  Rep.  549.  Doe  v.  Goff,  11  East's  Rep.  668.)  So 
anxious,  indeed,  are  courts  of  justice  to  effectuate  the  wishes 
of  a  testator,  that  the  existence  of  a  precedent  estate  is 
frequently  implied,  when  such  implication  is  necessary,  in 
order  to  support  the  limitation  over.  (Jones  v.  Morgan,  Feame 
on  Rem.  Butl.  ed.  Appendix,  577.  Hackley  v.  Maxvley,  1  Ves. 
jun.  143.)  To  state  a  hypothetical  case :  A  devise  of  lands 
to  A.  and  his  heirs,  and,  in  case  of  his  death,  without  selling  or 
devising,  &c.,  then  that  the  lands  should  not  pass  to  his  heirs, 
but  should  vest  in  B.  It  cannot  be  doubted  but  that  this  last 
clause  would  control  the  preceding  limitation,  and  change  the 
fee  before  given,  into  an  estate  for  life.  It  is  well  settled,  that 
when  there  are  ♦two  repugnant  clauses  in  a  will,  the  last  shall  [  *  547  ] 
prevail,  as  being  most  indicative  of  the  intent,  ^uum  duo 
inter  se  repugnantia  reperiuntur  in  testamento,  ultimum  ratum 
est.  {Co.  Litt.  112.  b.  2  Taunt.  112.  6  Ves.  100.  5  Ves. 
243.)  The  case  just  supposed  is  the  very  case  before  the 
Court.  It  is  true  that  the  testator  has  not  said,  in  so  many 
words,  that  the  estate  devised  to  his  wife  should  not  descend 
to  her  heirs,  but  his  intent  is  as  clear  as  if  he  had  prohibited 
the  descent  by  express  words,  since  the  devise  over  to  his 
daughter,  of  necessity,  excludes  it.  It  may  be  asked,  why  the 
Court,  in  Jackson  v.  Bull,  in  order  to  support  the  ulterior 
devise,  did  not  resort  to  the  construction  of  giving  the  first 
taker  an  estate  for  life  only.  The  answer  to  that  objection 
will  fortify  the  argument  which  has  just  been  urged.  In 
Jackson  v.  Bull,  the  devise  was  to  A.  and  his  heirs,  and  if  he 
should  die  without  issue,  &c.  then  to  B.  The  testator  did 
not  intend  that  B.  should  take,  until  the  failure  of  the  issue  of 
A.  If  it  had  been  held,  for  the  purpose  of  supporting  the  re- 
mainder, that  A.  took  only  a  life  estate,  the  intent  would  have 
I»een  defeated,  and  the  children  of  A,,  the  principal  objects  of 
the  testator's  bounty,  could  not  have  taken  at  all.     To  con- 
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!N  ERROR,  elude  this  branch  of  the  argument,  if  the  decision  in  Jackson  y. 
Bull  is  to  be  confirmed,  the  Court  will  feel  itself  compelled  to 
determine,  that  Lady  Siirltttgy  under  the  will  of  her  husband, 
took  only  an  estate  for  life,  with  power  to  sell  or  devise,  and 
that  the  limitation  to  Catharine  Neibon  is,  therefore,  valid,  as  a 
remainder,  and  has  vested  by  the  deatli  of  Lady  Slirlingy  with- 
out an  execution  of  the  power. 

2.  The  sale  and  conveyance  made  by  the  sheriff  of  Ulster 
are  absolutely  void.  It  is  admitted,  that  the  title  of  a  pur- 
chaser, W'ithout  notice,  is  not  affected  by  irregularity  in  the 
judgment  or  process ;  and  it  is  admitted,  for  the  purpose  of 
the  present  argument,  that  the  judgment  against  the  heirs  was 
valid  and  binding ;  but  it  is  insisted,  that  it  did  not  affect  the 
premises  in  question,  and  that  the  sheriff  had  no  right  or 
power  to  sell  them.  The  sale,  therefore,  being  made  without 
authority,  was  void.  It  might  be  inferred  from  the  observa 
tions  of  the  Chancellor,  in  Jackson  v.  Delancy,  (13  Johns.  Rep. 
550.)  that  the  judgment  on  the  scire  facias  *was  general ;  that 
the  plaintiffs  should  have  execution  against  all  the  lands  and 
tenements  of  which  L  yrd  Stirling  had  been  seised ;  but  such 
was  not  the  fact.  The  terms  of  the  judgment  were,  thai  the 
plaintiffs  have  execution  against  all  the  lands  and  tenements 
whereof  Ljrd  Stirling  teas  seised,  ^c,  being  in  the  hands  and 
possession  of  his  heirs,  Mary  Watts  and  Catharine  Duer,  The 
execution  was  in  conformity  to  the  judgment,  and  directed  the 
sheriff  to  levy  on  lands  in  the  possession  of  the  heirs,  and  those 
only.  Here  the  heirs  took  nothing  by  descent ;  the  premises 
in  question  were  not  in  their  hands  and  possession,  but  in  the 
actual  possession  of  Lady  Stirling,  the  devisee.  The  plaintiff, 
therefore,  is  not  concerned  to  dispute  the  authority  of  the  cases 
cited  by  the  Chancellor,  in  Jackson  v.  Delancy.  In  all  those 
cases,  the  lands  sold  were  bound,  or  directed  to  be  sold  by  the 
irregular  judgment  or  decree;  and  the  sheriff,  or  master,  in 
making  the  sale,  pursued  the  terms  of  his  authority.  The 
purchaser,  to  use  the  words  of  Lord  Redesdale,  (2  Sch.  fy  Lef 
577.)  "  has  a  right  to  presume,  that  the  judgment  or  decree  w 
correct ;  but  he  is  bound  to  see  that  the  proper  parties  are 
before  the  Court,  and  that  his  title  cannot  be  impeached 
akunde.^^  lie  is,  a  fortiori,  bound  to  know,  that  the  officer 
selling  has  a  lawful  authority,  and  that  the  judgment  or  decree 
under  which  he  professes  to  act  is  a  lien  on  the  land.  But 
the  question  here  is,  whether,  when  a  judgment  is  revived  by 
scire  facias  against  one  terre-tenant,  and  execution  is  awarded 
against  the  lands  in  his  possession,  lands  in  possession  of  othei 
terre-tenants,  not  parties  to  the  scire  facias,  can  be  sold  ?  Or, 
in  other  words,  whether  the  land  of  A.  can  be  sold  under  an 
execution  against  B,  ?  Surely,  it  is  not  too  much  to  say,  that 
the  sale  would  be  absolutely  void.  And  in  this  view  of  the  case, 
it  was  unnecessary  that  the  proceedings  on  the  scire  facias 
should  have  been  vacated,  and  there  was  no  negligence,  on  the 
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'part  of  the  lessors  of  the  pkuntiflT,  in  not  applying  to  the  Court  iN  errom. 
for  that  purpose.  '  albanv, 

It  will  be  said,  tliat  if  an  execution  had  issued  on  the  judg-  January,  im. 
ment  against  Lord  Stirling,  without  any  revival,  the  proceed-  -  —  - 
ing  would  have  been  the  same,  as  respects  the  rights  of  Lady 
Stirling,  as  a  scire  facKu,  to  which  she  was  not  a  party,  *and 
yet  the  purchaser  would  be  protected.  It  is  well  settled,  that  [  *  ^49  1 
an  execution  issued  against  the  original  defendant,  after  the 
year  and  day,  without  revival,  is  voidable  only :  but  this  prin^ 
ciple  has  never  been  extended  to  an  execution  issued  after  the 
death  of  the  defendant.  If  the  sheriff,  under  a.fi,fa.  in  the 
usual  form,  tested  and  delivered  to  him  after  the  dealb  of  the 
defendant,  were  to  levy  up<M),  and  sell  goods  which  had  be- 
longed to  the  defendant,  now  in  the  possession  of  his  executors 
or  legatees,  it  would,  it  is  conceived,  be  a  trespass,  for  which 
Ae  writ  would  be  no  justification ;  for  this  plain  reason,  that, 
by  the  death  of  the  defendant,  the  property  is  changed.  {Dyer, 
79.  b.)  Then,  if  void  as  against  the  goods  and  chattels,  it 
must  also  be  void  as  to  lands  and  tenements.  It  is  submitted, 
whether  an  execution  on  the  original  judgment,  against  the 
lands  and  tenements  only,  of  the  debtor,  omitting  the  goods 
and  chattels,  would  not  be  a  nullity,  as  the  form  of  the  writ  is 
expressly  prescribed  by  statute.  Then,  if  the  clause  as  to  the 
goods  and  chattels  be  rendered  void  by  circumstances,  must 
not  the  effect  on  the  whole  writ  be  precisely  the  same  ?  Ad- 
mitting, however,  that  the  irregular  execution,  in  the  cases 
which  have  been  supposed,  would  protect  the  officer  and  pur- 
chaser ;  this  can  only  be  on  the  ground  that  the  officer  acted 
in  obedience  to  the  writ,  and  that  the  purchaser  had  a  right  to 
presume  its  regularity.  Yet  if  a  sheriff,  without  any  execution, 
levy  upon  lands  bound  by  a  judgment,  and  sell  them,  no  title 
can  pass  to  a  purchaser,  however  ignorant  of  the  want  of 
auUiority.  8uch,  in  reality,  is  the  present  case.  Tlio  sheriff. 
At  ttie  time  of  the  sale,  had  no  execution  against  the  premises 
in  question;  since  there  can  be  no  difference  between  an 
execution  not  afibcting  the  lands,  and  no  execution  at  all. 

The  objection  to  the  plaintiff's  recovery  arising  from  the 
supposed  acquiescence  of  tlie  devisees  of  Lord  Stirling, 
proceeds  on  the  ground,  that  the  plaintiff  seeks  to  avoid  the 
defendant's  title  for  irn^ularity  merely.  It  is  conceded,  that^ 
afler  a  length  of  time,  tlie  Court  will  refuse  its  aid  to  set  aside 
an  irregular  proceeding ;  and  thus  a  title,  c^riginally  defective, 
may  become  unimpeachable  by  the  acquiesoenoe  or  neglect 
<^  the  parties  interested  to  defeat  it.  But  mere  neglect,  or 
acquiescence,  cannot  give  streiigth  to  a  title  originally  *void,  [  *  550  ] 
unless  continued  for  so  long  a  period  as  to  create  a  bar  b) 
adverse  possession.  The  claimant  does  not  require  the  aid  ii 
the  Court  to  clear  the  way  for  him,  but  his  title  is  perfect  at 
once.  In  this  case,  an  adverse  possession  did  not  commence 
until  1794,  so  that,  at  the  tune  of  Lady  Stirling's  death,  the 
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JN  BRROR.  period  of  limitation  had  not  expired  as  to  her ;  and  the  statute 
has  not  yet  begun  to  run  as  against  Mrs.  Neilson.  Had  Lady 
Stirling  brought  an  action  of  ejectment,  no  defence  could 
have  been  meude  to  her  claim.  If  the  sale  and  conveyance 
were  void,  as  to  her,  upon  what  grounds  can  it  be  said  that 
they  are  valid  against  the  present  claimants  ? 

The  opposite  party,  as  to  this  point,  rest  their  defence  upon 
the  following  positions :  I .  That  a  scire  facias  against  the 
heirs  is  a  general  revival  of  the  judgment  against  all  the  lands 
and  tenements  of  the  ancestor,  upon  which  the  judgment  was 
a  lien  :  2.  That  the  heirs,  having  suffered  judgment  to  pass, 
by  default,  on  the  scire  facias,  are  estopped  from  saying  that 
they  were  terre-tenants  when  the  judgment  was  rendered : 
3.  That  the  future  executory  interest  of  Mrs.  Neilson  in  the 
lands  was  bound  by  the  execution,  and  passed  by  the  sheriff's 
conveyance.  I.  The  first  position  is  not  only  unsupported, 
but  is  contradicted  by  all  the  precedents  and  authorities.  A 
scire  facias  is  a  notice  to  show  cause,  either  why  the  plaintiff 
should  not  have  execution  generally,  on  a  judgment  before 
given,  or  an  execution  of  a  particular  nature  and  description. 
The  form  and  prayer  of  the  writ,  therefore,  (and,  consequently, 
the  judgment  rendered,)  necessarily  vary  according  to  the 
character  and  situation  of  the  parties  to  whom  it  is  addressed. 
If  it  be  brought  against  the  original  defendant,  the  prayer  is 
general,  to  have  execution,  and,  by  the  judgment,  the  plaintiff  is 
repossessed  of  all  his  original  remedies.  If  the  defendant  be 
dead,  an  execution  may  be  prayed,  either  against  his  personal 
estate,  or  his  lands  and  tenements,  at  the  election  of  the 
plaintiff.  In  the  first  case,  the  scire  facias  is  directed  to  the 
executors  or  administrators  only;  in  the  other,  it  must  be 
directed  to  all  who  are  in  possession  of  the  lands  ;  all  who,  in 
the  legal  sense,  are  terre-tenants,  for  execution  can  be  awarded 
against  the  lands  of  those  only  who  are  summoned  *or  returned. 
The  heir  himself,  although  usually  summoned,  eo  namifie,  is 
liable  as  terre-tenant  only;  that  is,  execution  can  only  be 
awarded  against  the  lands  of  the  ancestor,  of  which  he  is  in 
possession.  (3  Co,  Rep.  12.  Cro.  Car,  296.  312.  Jones,  87. 
2  Saund.  7.  n.  4.)  If  the  heir  be  not  summoned,  that  fact 
may  be  pleaded  by  the  other  terre-tenants,  and  the  judgment 
will  be  stayed  until  the  heir  is  warned  ;  not  only  because  the 
heir  may  have  a  special  defence,  of  which  the  terre-tenants  are 
ignorant,  but  because  the  lands  of  the  ancestor  in  his  possession, 
ought  first  to  be  charged.  (2  Sound.  8.  n.  8.  72.  p.  Lord 
jRaym.  1255.  Salk,  598.)  But  the  heir  is  not  a  necessary 
party,  for  if  he  have  no  lands  to  be  charged,  the  writ  may 
proceed  against  the  terre-tenants  without  him.  (F.  N.  B. 
517.  2  Saund.  7.  n.  4.)  The  heir  cannot  plead  that  he  has 
been  summoned  as  terre-tenant  only,  and  not  as  heir,  for  it  is 
only  as  terre-tenant  that  he  is  liable.  {Cro,  EKz,  896.)  The 
tenants  summoned  may  plead,  that  there  are  other  terre-tenants 
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<ot  warned,  and  that  they  ought  not  to  be  compelled  to  answer,  in  error 
antil  the  others  are  brought  into  court.     (2  Fern.  105.     Cro.     ^lba.ny 
Eliz,   506.     Lord   Raym.    1255.     2   Saunil   8.  n.   10.)     In  January/ 1819 
Adams  V.  Terre-tenants  of  Savage y  (Lord  Raym,  1255.)  the  ^""J^^^^^^ 
reason  for  allowing  this  plea  is  given  by  Powell^  J.,  and  it  is  v. 

very  material :  "  because  execution  ought  to  be  awarded  against  Robisb. 
all  the  terre-tenants  equally,  which  cannot  be  done  until  all 
of  them  are  returned  warned,  and  brought  before  the  court." 
The  judgment  on  the  scire  facias  varios  according  to  the 
nature  of  the  writ,  or  of  the  return  made  by  the  sheriff.  If 
the  sheriff  returns  that  certain  persons  are  tenants  of  all  the 
hnds  of  which  the  debtor  was  seised,  &c.  the  judgment  is, 
that  the  plaintiff  have  execution  against  all  such  lands,  in  the 
possession  of  the  persons  named.  If  the  persons  summoned 
are  returned  as  tenants  of  particular  lands,  the  award  of  exe- 
cution is  against  the  lands  so  described  ;  but  by  the  invariable 
form  of  the  judgment,  the  award  of  execution  is  confined  to 
lands  in  the  possession  of  those  who  have  been  warned  by  the 
sheriff,  or  are  returned  by  him  as  tenants.  (Co.  Ent,  622. 
Thes.  Brev.  96.  269.  288.  Litt.  Ent,  385  et  seq,)  2.  There 
is  no  estoppel.  Strictly  speaking,  an  estoppel  can  never  *arise  [  *  558  ] 
on  a  record,  unless  the  fact  sought  to  be  contradicted  appear 
affirmatively.  (Co.  Litt.  352.  a.)  The  fact  that  Mrs.  NeiUon 
was  a  terro-tenant  does  not  appear  on  the  record.  The  sheriff 
of  New- York,  to  whom  the  scire  facias  was  directed,  returns 
that  she  was  warned  as  heir;  but  he  neither  did,  or  could 
return  that  she  was  terre-tenant  of  lands  in  a  different  county. 
A  party  who  has  never  had  due  notice  of  the  pendency  of  the 
proceedings  against  him  is  never  estopped  from  impeaching 
the  judgment.  {Phelps  v.  Holker,  1  Dallas,  261.  5  Johns, 
Rep.  41.  Robinson  v.  Ex^rs,  of  Ward,  8  Johns,  Rep.  86. 
Fenton  v.  GarlicTc,  8  Johns.  Rep,  1 94.  Buchanan  v.  Rucker, 
9  Easfs  Rep.  192.)  Nor  is  any  estoppel  implied  from  the^ 
circumstances  that  the  heirs  did  not  appear  and  plead  that 
they  had  no  lands  in  their  possession.  It  is  not  denied,  that 
a  defendant  cannot,  afler  judgment,  take  advantage  of  a 
defence  which  might  have  been  pleaded.  {Earle  v.  Hinton, 
Str,  772.)  But  here,  what  had  the  heirs  to  plead  ?  They 
might,  indeed,  have  pleaded  payment,  or  a  release,  or  other 
matter  in  discharge  of  the  original  judgment ;  and  if  they  were 
bound  to  appear,  they  are  concluded  from  showing  that  the 
judgment  was  not  then  a  subsisting  incumbrance.  Yet  they 
could  not  have  pleaded  that  they  were  not  terre-tenants,  and 
had  no  lands,  &c.  of  their  ancestor  in  their  possession.  It  is 
clear,  from  the  authorities,  that  such  a  general  plea  of  non 
tenure  would  have  been  bad  on  demurrer.  (3  Lev.  105. 
Cro.  Eliz.  872.  Salk.  601.  Com.  Dig.  Pleader,  3.  L.  11.) 
The  ca'je  in  Croke  gives  the  reason  whv  the  plea  is  bad.  It 
is  bec'iuse  the  plaintiff  has  a  right  to  take  a  general  judgment 
(diat  is,  a  judgment  not  specifying  the  lands  to  be  charged)  at 
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his  peril,  which  must  mean  at  the  peril  of  showing  that  the 
lands  against  which  he  may  direct  his  execution  Ure  lands  of 
the  ancestor,  of  which  tlie  heirs,  or  other  persons  summoned, 
are  the  terre-tenants.  The  case  of  Gilbum  v.  Rack  (2  Sid, 
12.  1  Lev,  41.  S.  C.  cited  Lord  /Iflym.  590.)  will  be  greatly 
relied  on  by  the  defendant  That  case  appears  to  have  been 
an  action  of  ejectment.  The  plaintiff  gave  in  evidence  a 
judgment  upon  a  scire  facias ,  an  elegit  issued  thereon,  and  an 
extent  of  the  lands ;  and  on  tliis  extent  the  suit  was  founded. 
The  defendant  offered  to  prove  that  he  was  tenant  in  tail  of 
*the  lands,  and,  therefore,  tliat  they  were  not  liable  to  an 
execution  on  a  judgment  against  his  ancestor;  and  it  was 
held,  tiiat  he  was  estopped  from  giving  this  evidence,  because 
he  might  have  pleaded  it  in  bar  to  the  scire  facias.  It  is 
manifest,  from  the  several  reports  of  this  case,  that  the  defend- 
ant had  been  specially  warned,  and  returned  as  tenant  in  fee, 
of  the  very  lands  in  question  :  and  having  been  thus  expressly 
called  on  to  show  his  title,  and  assert  his  right,  he  was  properly 
held  to  be  concluded  by  his  neglect.  Unless  the  case  be  thus 
understood,  or  if  it  is  to  be  supposed  that  the  heir  was  only 
summoned  generally,  the  injustice  and  absurdity  of  the  decision 
would  bo  most  revolting;  for  it  would  then  follow,  that  all 
lands  in  the  possession  of  the  heir  are  liable  to  an  execution 
for  the  debts  of  the  ancestor,  although  not  derived  from  him, 
but  held  by  an  independent  title.  3.  As  to  the  position,  that 
the  future  interest  of  Mrs.  Ntihon  was  bound  by  the  execution 
and  passed  by  the  sheriff's  sale  and  conveyance.  It  is  clear, 
that  although  a  future  interest  in  land  may  be  bound  by  a 
judgment,  it  is  not  the  subject  of  an  execution,  more  especially 
when  the  execution,  by  its  very  terms,  is  confined  to  lands  in 
the  actual  possession  of  tJie  party  against  whom  it  is  issued* 
The  heir,  when  sued  on  the  bond  of  his  ancestor,  may  plead 
that  he  has  only  a  reversion  expectant  on  an  estate  for  life ; 
and  although,  on  such  a  plea,  judgment  will  be  given  of  assets 
quando  acciJerinty  yet  execution  must  be  stayed  until  the  life 
estate  is  determined,  and  the  reversion  of  the  heir  is  vested  in 
possession.  (Dyer,  373.  b.  Carth,  129.  Lord  Raym.  783, 
2  Sannd,  7.  n.  4.)  A  scire  facias,  then,  will  not  lie  until  the 
expiration  of  the  life  estate.  It  may  be  said,  that  the  heir; 
when  warned  on  a  scire  facias,  ought  equaDy  to  pkad  that  he 
has  onl^  a  future  interest  in  the  lands  of  his  ancestor.  But 
the  distinction  is  {dain  :  first,  the  object  of  the  suit  against  the 
heir,  on  the  bond  of  his  ancestor,  is  not  merely  to  have  exe* 
cution,  but  to  obtain  a  judgment  that  may  be  a  lien  upon  the 
land :  and,  secondly,  before  the  alieration  of  the  law  by  statute, 
it  was  necessary  for  the  heir,  by  pleadings  to  show  the  nature 
of  his  estate,  since,  by  suffering  a  judgment  by  default,  he 
rendered  himself  personally  liable.  'Neither  of  these  reasoBS 
wply  to  a  proceeding  against  the  heir  by  scire  facias.  *The 
object  of  the  sdre  facias  is,  not  to  obtain  a  judgment  which 
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may  bind  tae  lands,  for  they  are  already  bound  by  the  fonner  r/v  error, 
judgment,  but  merely  to  have  execution  ;  and  the  heir  incurs     albany 
no  risk  by  suffering  a  judgment,  since  execution  can  only  issue  Jaouaiy,  isio. 
against  the  lands  in  his  possession.     Thus,  it  is  not  denied  but  ^"^^j^^^^^^i^ 
that  the  original  judgment  against  Lord  Stirling  may  still  be  v. 

a  lien  on  the  premises  in  question.     The  object  of  this  suit  is,       Koaiaa. 
not  to  exonerate  the  lands  from  that  lien,  but  to  ascertain 
whether  it  has  been  properly  enforced  or  applied. 

3.  The  right  of  entry  of  Mrs.  Ntilson  is  not  barred  by 
adverse  possession.  It  is  a  point  admitting  of  no  doubt,  that  * 
the  right  of  entry  of  a  person  entitled  in  remainder,  or  as 
executory  devisee,  is  not  ba  red  or  affected  by  an  adverse 
possession  during  the  continuance  of  the  precedent  particular 
estate.  (Jackson  v.  Sehoynm(tker,  4  Johns.  Rep,  390.  Taylor 
V.  Uyrde,  Burr,  Rep,  60.  S.  C.  C>wp.  689.  Salk.  422. 
D  »e  V.  Ditnvers,  7  Easfs  Rep,  299.)  Mrs.  Neibon  being,  at 
the  time  of  the  death  of  her  mother,  and  still  continuing,  under 
coverture,  the  operation  of  the  statute,  as  regards  her,  has  not 
yet  even  commenced.  And  her  right  of  entry  has  not  been 
tolled  by  a  descent  cast.  A  descent  cast  only  tolls  the  entry, 
in  cases  of  actual  disseisin ;  but  the  grantee  of  Taylor  entered 
peaceably,  and  under  color  of  title.  Besides,  the  right  of  a 
person  having  a  mere  right  of  entry,  such  as  a  devisee,  is  never 
aflfecvted  by  a  descent  cast.  (Gj.  lAit,  240.  b.  Doe  v.  Dan-- 
»-«,  7  ErisVs  Rtp,  319.  321.) 

To  conclude :  It  will  be  said  that  the  questicms  arising  in 
this  cause  have  been  already  decided  by  this  Court  in  Jackson 
V.  Delancy,  and  that  the  decision  then  made  ought  to  be 
regarded  as  final  and  conclusive.  But  it  is  not  correct,  that 
these  questions  were  decided  in  that  case.  It  is  true,  that 
they  were  presented  on  the  part  of  the  plaintiff,  and  that  the 
Cliancellor,  in  delivering  the  judgment  of  the  Court,  expressed 
an  opinion  in  relation  to  them.  The  discussion  of  them, 
however,  was  not  necessary  for  the  decision  of  the  cause,  and 
the  decision  of  the  Chancellor  must,  so  far,  be  regarded,  as 
extra-judicial. 

*S.  Jones,  Jun.  and  Van  Buren,  (Attorney  General,)  contra.  [  *  555  ] 
The  present  case  must  be  considered  as  having  been  decided 
by  this  Court,  in  their  judgment  in  Jackson  v.  Delancy^  (13 
Johns.  Rep,  537.)  The  point  there  arose,  and  was  settled, 
that  the  supposed  irregularity  in  the  scire  facias  did  not  ren- 
der void  the  title  of  a  purchaser  under  the  execution.  The 
regularity  of  the  proceedings  could  not  be  questioned  collate- 
rally ;  and,  after  the  length  of  time  which  had  been  suffered  to 
elapse,  a  direct  application  for  setting  them  aside  would  not 
be  entertained.  If  this  Court,  therefore,  is  to  adhere  to  the 
uniform  practice  of  other  courts  of  the  last  resort,  and  not 
suffer  the  rule  which  it  has  once  laid  down  to  be  contradicted 
or  evaded,  the  necessity  of  answering  the  arguments  of  the 
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IN  ERROR,  plaintiff's  counsel  is  obviated.  But  it  is  unnecessary  for  the 
defendant  to  resort  to  so  rigorous  a  doctrine :  admitting  that 
the  entire  field  of  controversy  is  still  open,  he  cannot  but  feci 
the  highest  confidence  in  the  validity  of  his  defence. 

1.  Lady  Stirling  took  the  entire  fee  simple,  both  by  force 
of  the  word  estate,  and  of  the  absolute  power  of  disposal 
given  to  her  by  the  devise.  Wills  and  testaments  are  to  re- 
ceive a  benign  interpretation ;  and  if  the  intent  of  the  party  to 
transfer  a  fee  be  appaient,  that  intent  will  be  carried  into  effect, 
notwithstanding  the  omission  of  the  word  heirs,  which  are  the 
only  words  that  can  be  employed  for  that  purpose  in  a  grant ; 
for  wills  must  be  frequently  made  in  haste,  and  when  it  is  im- 
possible to  obtain  the  advice  of  counsel ;  and,  therefore,  the 
law  does  not  subject  them  to  the  same  rigid  rules  as  those 
conveyances  which  admit  of  greater  caution  and  deliberation. 
(2Bac.  Ahr.  536.  1  BxM.  Abr,  834.  pi.  4,  5,  6.  9,  10.  Co. 
Liitt.  9.  b.)  A  /levise  of  all  a  man's  estate,  even  when  con- 
nected with  words  of  local  description,  as  all  his  estate  in  A,, 
carries  the  fee  to  the  devisee.  {Countess  of  Bridgwater  v. 
Duke  of  Bolton,  Salk.  236.  S.  C.  6  Mod.  106.  Roll  Abr. 
834.  pi.  12.  '4.  Roe,  ex  dem.  Chili,  v.  Wright,  7  Easfs  Rep. 
259.  Gilh.  on  Dev.  25.)  The  word  estate  is  the  most  general 
word  that  can  be  used.  For,  so  far  firom  its  being  necessary 
to  add  words  of  inheritance,  in  order  to  make  it  pass  a  fee, 
words  of  restraint  must  be  added,  in  order  to  carry  a  less 
estate ;  for  it  •is  genus  generalissimum.  {Holdfast,  ex  dem. 
Cotaper,  v.  Marten,  and  another,  1  Term  Rep.  41 1.  414.  Bui- 
ler,  J.,  ibid.)  So,  the  word  estates  is  equivalent  to  estate,  un- 
less other  words  be  added  to  express  a  different  intention. 
{Fletcher  v.  Smiton,  2  Term  Rep.  656.)  Estate  comprehends 
not  only  the  land  or  property  which  a  man  has,  but  also  the 
interest  he  has  in  it;  {Cotop.  355.  659.)  and,  indeed,  it  has 
been  said,  that  it  signifies  the  interest,  rathc^  than  the  subject. 
(2  V.  Wins.  524.)  In  Lambert's  Lessee  v.  Painv,  (3  Cranch,  97.) 
the  testator  devised  aU  the  estate  called  M.,  lying  in,  fyc,  con- 
taining, fyc,  and  liketaise  one  other  tract  called  H.,  containing 
fyc. ;  also  one  other  tract  containing,  fyc,  called  P :  yet  it  was 
held  that  the  fee  in  the  estate  called  M,  passed  to  the  devisee, 
notwithstanding  it  was  immediately  coupled  with  other  devises, 
the  terms  used  in  which  were  sufficient  only  to  convey  a  life 
estate.  Mr.  J.  Johnson,  in  that  case,  observes,  "  The  word  es- 
tate, in  testamentary  cades,  is  sufficiently  descriptive  both  of 
the  subject  and  the  interest  existing  in  it.  It  is  unquestion- 
ably true,  that  its  meaning  may  be  restricted  by  circumstances 
or  expressions  indicative  of  its  being  used  in  a  limited  or 
particular  sense,  so  as  to  confine  it*  to  the  subject  alone ;  but 
certainly,  in  its  general  use,  it  is  understood  to  apply  more 
pertinently  to  the  interest  in  the  subject."  ^^It  cannot  be 
questioned,"  says  Mr.  J.  Patterson,  ^'  that  the  word  estate  will 
carry  every  thing,  both  the  land  and  the  interest  in  it,  unless 
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it  be  restrained  by  particular  expressions ;  for  estate  is  genus  in  error. 
^tncralissimum,  and  comprehends  both  the  land  and  the  in-  ALBANY 
heritance.  The  word  estate  is  the  most  general,  significant,  January,  isig 
and  operative  that  can  be  used  in  a  will,  and,  according  to  all  ^-^"n^^-*^^ 
the  cases,  may  embrace  every  degree  and  species  of  interest.  ^^^^^^ 
When  no  words  are  made  use  of  to  manifest  the  intention  of  RoBiwt. 
tlie  testator,  that  the  term  estate  should  be  taken,  not  in  a 
general,  but  in  a  limited,  signification,  then  it  will  pass  a  fee ; 
because  the  law  declares,  that  it  designates  and  comprehends 
both  the  subject  and  the  interest."  And  Mr.  J.  fVashington^ 
who  dissented  from  the  construction  given  by  the  court  to  the 
will  in  that  case,  acquiesces,  however,  in  the  general  rule  upon 
the  subject.  The  following  authorities  are  all  express  to  the 
same  point.  (jRoc,  ex  dem,  Urry^  *v.  Harvey,  Burr.  Rep.  [  *  ^^^  1 
2638.  JViUes,  296.  n.  a.  Doyg.  434.  763.  Cowp.  206.  4 
Bac.  Abr.  253.)  The  word  estate,  then,  is  equivalent  to  heirs, 
and,  in  this  case,  the  testator  both  intended,  and  actually  did 
give,  a  fee  to  the  first  devisee.  He  expressly  gave  her  a  fee, 
with  an  absolute  power  to  dispose  of  the  property,  and,  con- 
sequently, the  executory  devise,  which  was  thus  liable  to  be 
defeated,  which  wanted  the  primary  characteristic  of  that 
species  of  contingent  interest,  its  inviolability  by  any  act 
of  the  first  taker,  must  be  void.  A  fee  cannot  be  limited 
upon  a  fee,  on  the  contingency  of  the  first  taker's  not 
disposing  of  the  land.  Lord  Stirling  had  no  intention  to 
give  his  wife  merely  a  life  estate,  with  a  power  to  sell, 
but  he  intended  to  vest  her  with  all  the  interest  which  he 
himself  possessed.  The  word  estate  is  applied  by  the  testator 
to  both  his  real  and  personal  property ;  he  surely  did  not  de- 
sign, that  the  latter  should  be  for  life  merely.  According  to 
the  plaintiff's  construction  of  the  will,  the  fee  simple,  which  is 
expressly  given,  must  be  cut  down  to  a  freehold  for  life,  to 
support  the  remainder  over,  by  implication  ;  and  thus,  the  in- 
heritable force  of  the  word  estate  (and  the  like  principle,  if 
at  all  admissible,  must  have  applied,  even  had  the  word  heirs 
been  used)  must  be  destroyed.  Such  a  doctrine  cannot  be 
correct.  Words  of  inheritance  may,  indeed,  be  qualified,  but 
they  cannot  be  divested  of  all  their  efficacy. 

Again ;  a  fee  simple  passed  by  the  power  of  disposing  of  the 
estate,  which  the  testator  conferred  upon  the  first  devisee. 
That  a  power  of  this  kind  carries  the  entire  fee,  is  not  a  prin- 
ciple introduced  into  the  law  in  modern  times;  it  was  well 
established  in  the  time  of  Coke,  who  adduces  several  other 
instances  which  show  what  regard  was  paid,  even  in  those  days 
of  rigid  law,  to  the  intent  of  a  testator.  Thus,  if  a  man  devise 
20  acres  to  another,  and  that  he  shall  pay  to  his  executors  for 
the  same,  ten  pounds,  the  devisee  takes  a  fee  simple.  So,  if 
he  devise  lands  inperpetuum,  or  to  give  and  to  sett,  or  in  feodo 
simplici,  or  to  the  devisee  and  his  assigns  for  ever,  or  to  a  man 
et  sanguini  sua,  the  fee  simple  passes,  by  the  intent  of  the 
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iN  ERROR,  devisor.  {Co,  Liti.  9.  b.  1  Roll.  Ahr,  834.  pi.  5 — 10.  Cruise*s 
Dig.  Devise,  ch.  11.  s.  11,  12.)  So,  virhere  a  person  devised 
lands  to  his  wife,  to  dispose  and  ^employ  them  oh  her,  and  his 
son,  at  her  viill  and  pleasure,  it  was  held,  that  she  took  an  es- 
tate in  fee.  (Moore,  57.)  So,  where  a  person  devised  certain 
houses  to  M.  T.for  her  oum  twc,  to  give  away  at  her  death  to 
whom  she  pleases,  it  was  held,  by  Lord  Hardtncke,  that  M.  T. 
took  the  fee.  {Timewell  v.  Perkins,  2  Atlc.  102.)  The  two 
authorities  last  cited  are  relied  upon  in  the  decision  of  the 
Supreme  Court,  in  Jackson,  ex  dem.  Bush  and  wife,  v.  Cok 
man,  (2  Johns.  Rep.  391.)  in  which  the  case  of  Whiskon  v. 
Clayton,  (1  Leon.  256.)  is,  also,  quoted  as  in  point.  In  that 
cose,  C  devised  an  estate  to  his  godson,  after  the  death  of  his 
wife,  and  if  he  failed,  then  he  willed  all  his  part  to  the  dispo- 
sition of  his  father;  it  was  held,  that  the  father  took  a  fee, 
and  that  to  will  my  lands  at  the  disposition  of  B.,  or  to  will 
my  lands  to  B.,  to  give  and  sell  at  his  pleasure,  carried  a  fee ; 
and  that  there  was  no  difference  where  the  devise  was,  that  B. 
should  do  with  the  land  at  his  discretion,  and  the  devise  thereof 
to  B.,  to  do  tvith  it  at  his  discretion.  In  all  these  cases,  the 
testator  used  words  which,  per  se,  unconnected  with  the  abso- 
lute power  of  disposal,  would  give  only  a  life  estate ;  but,  bj 
being  connected  with  a  power  of  disposal,  their  signification 
was  enlarged,  so  as  to  pass  a  fee.  In  making  this  construction, 
no  violence  was  done  to  the  intention  of  the  testator;  he 
devises  his  house  or  his  land,  without  using  any  of  the  peculiar 
terms  of  inheritance,  such  as  heirs,  estate,  or  interest;  the 
context  must  then  be  resorted  to,  to  supply  the  omission,  and 
it  is  discovered,  from  an  examination  of  the  context,  that  any 
smaller  interest  than  a  fee,  would  be  inconsistent  with  the 
^  other  provisions  of  the  will;  and  it  is  only  where  the  want 
_,  of  words  of  inheritance  cannot  be  supplied  by  the  manifest 
intent  of  the  testator,  as  collected  from  other  parts  of  the  will, 
or  the  estate  of  the  first  devisee  is  restricted  to  an  estate  for 
life,  by  express  words  of  limitation,  that  he  will  be  construed 
to  take  an  estate  less  than  a  fee.  Under  this  view  of  the 
subject,  there  is  no  discrepancy  between  the  authorities.  A 
power  to  give  or  sell,  coupled  with  a  bare,  unqualified  devise 
of  the  land,  creates  an  estate  in  fee  simple ;  yet,  if  the  estate 
were  devised  to  a  person  expressly  for  life,  with  a  power  of 
disposal,  the  devisee  would  only  take  an  estate  for  life,  with 
a  naked  power  to  give  the  reversion.     (Cruisers  Dig.  Devise, 

[•559]  ch.  11.  8.  16.  *c.  13.  s.  6.)  This  distinction  was  fully  recog- 
nized in  Jackson  v.  Coleman,  where,  as  in  the  present  case, 
the  first  devise  contained  words  of  inheritance.  The  testator 
gave  to  his  wife  the  use  of  all  his  real  estate,  to  use  and  dis^ 
pose  of  at  her  pleasure,  and  afler  her  death  he  gave  the  one 
third  to  his  daughter  S.,  in  fee,  and  the  other  two  thirds  were 
to  be  disposed  of,  at  the  pleasure  of  his  wife,  after  the  death  of 
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his  grandsoiiy  D.     This,  the  chief  justice  says,  in  delivering  /iv  error. 

the  opinion  of  the  court,  amounted  to  a  devise  in  fee  to  his     albany, 

wife.     It  is  to  be  distinguished,  he  observes,  from  the  case  January,  1819. 

of  a  mere  power,  for  here  the  estate  was,  in  the  first  instance, 

devised  to  the  wife.     Cases  of  mere  powers,  superadded  to  an 

express  estate  for  life,  can,  therefore,  have  no  application ;  yet 

such  are  the  description  of  cases,  all  proceeding  upon  the 

distinction  just  noticed,  by  which  it  is  attempted  to  narrow 

down  the  devise  to  Lady  Stirling.     Such  was  the  anonymous 

case  in  3  Leon.  71.  and  4  Leon.  41.  cited  by  the  plaintiff's 

counsel.     The  testator  devised  lands  to  his  wife  for  life,  and 

at  her  decease,  she  was  to  give  the  same  to  whom  she  pleased. 

The  wife  granted  the  reversion  to  a  stranger,  and  committed 

waste,  and  the  two  daughters  brought  an  action  of  waste.     It 

was  held,  that,  by  the  devise,  the  wife  had  but  an  estate  for  life, 

I  with  an  authority  to  give  the  reversion  to  whom  she  pleased  ; 

and  her  grantee  wouul  be  in  by  the  wiU,  for  the  testator  had 

I  given  his  wife  an  express  estate  for  Ufe,  and,  therefore,  she 

I  could  not,  by  implication,  have  any  greater  estate ;  but  if  an 

express  estate  had  not  been  appointed  to  the  wife,  by  the 
other  words,  an  estate  in   fee  simple   had   passed.      So,  in 

I  Thomlinson  v.  Dighton,  {Salk.  239,  240.)  the  testator  devised 

to  his  wife,  for  her  life,  and  then  to  be  at  her  disposal  to  any 

I  of  her  children  who  shall  be  then  living ;  this  the  court  held 

to  be  only  an  estate  for  life,  with  a  power  to  dispose  of  the 
inheritance ;  and  Parker,  Ch.  J.,  in  delivering  their  opinion, 
recognizes  the  distinction  between  that  case,  and  those  in 
which  the  devise  is  general  and  indefinite;  as,  to  J.  S.y  and 
that  he  shall  sell,  or  to  J.  S.y  to  sell ;  because,  in  these  instances, 
the  party  being  empowered  to  convey  a  fee,  is  construed  to 

I  have  one,  he  having  no  express  estate  divided  from  the  power  *,  ^ 

'  but  in  the  case  before  the  Court,  the  power  ♦is  a  separate  gift,      [  *  560  | 

distinguished  from  the  estate,  and  the  estate  given  is  a  certain 
and  express  estate.  And  in  Reed  v.  Shergold,  (10  Veseij,  370.) 
also  referred  to  by  the  opposite  counsel,  the  same  doctrine  was 
confirmed.  The  Lord  Chancellor  says,  that  it  was  well  settled, 
"  tliat  where  there  is  an  express  limitation  for  life,  with  a  power 
to  dispose  by  will,  the  interest  is  equivalent  only  to  an  estate 
for  life."  And  again  ;  "  If  the  party  dies,  the  interest  ceases 
with  the  life ;  and  no  one  can  take  by  transmission  of  interest 
from  that  person ;  though  they  might  take  by  Ihe  power,  if 
executed.     (i5»V,  379.) 

There  can  be  no  authority  produced,  in  which  a  fee  simple 
is  given,  by  apt  and  appropriate  words,  to  the  first  taker,  with 
the  addition  of  an  absolute  power  of  disposal,  and  yet  the  fee 
has  been  restricted  to  a  life  estate,  by  mere  implication.  In 
the  present  case,  there  was  a  gift  of  the  whole  interest  which 
the  testator  possessed,  by  apt  and  appropriate  words ;  and  to 
render  his  intention  as  unequivocal  as  possible,  he  superadds 
an  unqualified  and  unlimited  power  of  disposing  of  the  estate. 
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He  employs  the  phrase,  and  adopts  the  provision,  best  calcu^ 
lated  to  render  his  wife  the  unrestricted  owner  of  his  property. 
Goodiitlcy  ex  dem.  Pearson^  v.  Otu;ay,  (2  fVils.  6.)  is  as  strong 
an  authority,  to  the  same  purpose,  as  those  which  have  already 
been  mentioned.  The  testator  devised  lands  to  Agnes  Pearson, 
who  was  his  heir  at  law,  for  and  during  her  life,  to  be  enjoyed 
by  her  without  molestation,  and,  after  her  death,  to  her  lawful 
issue ;  and  if  she  should  have  no  issue,  that  she  should  have 
power  to  dispose  thereof  at  her  will  and  pleasure.  Agnes 
entered,  married  the  defendant,  to  whom  she  devised  the 
premises,  and  died  without  issue.  In  an  action  by  the  heir 
at  law  of  Apiesy  against  her  devisee,  the  whole  court  was 
clearly  of  opinion  that  Agnes  had  an  estate  in  fee  simple,  by 
the  will,  as  the  contingent  remainder  to  the  issue  never  vested ; 
and  that  the  testator,  by  giving  .her  power  to  dispose  thereof 
at  her  will  and  pleasure,  in  case  she  had  no  issue,  had  given 
her  a  fee  simple.  Judgment  was,  therefore,  rendered  for  the 
plaintiff;  it  being  admitted,  on  all  sides,  that  if  she  had  an 
estate  in  fee,  she  could  not  make  a  will  during  her  coverture ; 
but  if  she  had  only  an  authority,  she  might  execute  it  *while 
covert.  The  Court,  in  this  case,  are  reported  to  say,  that  the  case 
in  3  Leon.  71.  already  cited,  was  not  law.  Without  attempting 
to  reconcile  these  authorities,  (and  yet  there  is  an  obvious  dis- 
tinction between  a  devise  to  A,  for  Ufe,  and  a  devise  to  A.  for 
life,  remainder  to  the  issue  of  ^.,)  if  it  is  to  be  understood  from 
the  decision  in  OoodtiUe  v.  Otway,  that  a  power  of  disposal  will 
enlarge  an  express  estate  for  life  into  a  fee,  it  extends  the  effect 
of  such  a  power  far  beyond  what  the  counsel  for  the  defendant 
feel  it  incumbent  on  them  to  urge :  viewed  in  any  other  light, 
it  by  no  means  impugns  the  principles  which  they  have  insist 
ed  on.  *But  this  is  not  the  only  instance  in  which  an  express 
estate  for  life  has  been  enlarged  to  a  fee  by  implication.  The 
same  construction  was  made  by  the  Court  of  Appeals  of  Vir- 
ginia,  in  Shermer  v.  Shermer^s  ExWs,  (1  fVash.  266,)  where 
the  testator  devised  to  his  wife  the  use  and  profits  of  his  whole 
estate,  both  real  and  personal,  during  her  natural  life,  and 
after  that  was  ended,  then  the  whole  of  his  estate,  exclusive 
of  that  already  given  to  his  wife,  to  be  equally  divided  between 
whoever  his  wife  should  think  proper  to  make  her  heir  or  heirs, 
and  his  brother,  R.  S.  He  empowered  his  executors,  after 
the  wife's  death,  to  sell,  and  dispose  of,  his  estate.  Tho  ex- 
ecutors, after  the  death  of  his  wife,  sold  the  estate,  agrec^jibly 
to  the  will,  and  distributed  one  moiety  thereof  among  the 
relations  of  the  wife ;  to  recover  which,  the  heir  and  executoi 
of  R,  S,  filed  his  bill  in  chancery,  which,  on  the  hearing,  was 
dismissed  ;  and,  on  appeal,  the  decree,  dismissing  the  bill,  wiis 
affirmed ;  because  the  intention  of  the  testator  was  apparent, 
that  the  wife  should  have  the  whole  of  his  property  during  her 
life ;  and  that,  on  her  death,  one  half  should  go  to  her  fomily, 
and  the  other  to  his  own.  Independent  of  the  two  last  author 
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ities,  there  is  enough  to  show,  that  in  the  case  now  before  the  in  error 
Court,  the  devise  of  all  the  testator's  estate,  connected  with    albany, 
the  power  given  to  the  devisee,  must  carry  the  fee.     The  cases  Jauaary,  m% 
of  family  settlements  which   have  been   referred   to  by  the       ^    ^ 
opposite  counsel,  are  inapplicable.      In  all   those  cases,  the 
settler  reserved   to  himself  the  power  of  revoking  the  uses 
which  he  had  previously  created. 

*If,  by  a  subsequent  limitation,  a  devise  of  the  testator's  [  *  562  ] 
estate  will  be  restricted  to  an  estate  for  life,  yet  it  must  be 
otherwise,  where  unlimited  authority  over  the  land  is  given 
to  the  first  devisee.  If  a  devise  over  can  narrow  the  primary 
import  of  the  word  estate^  can  it  also  defeat  the  necessary 
implication  arising  from  the  absolute  power  of  disposal  ?     On 

^  the  contrary,  any  subsequent  limitation  is  inconsistent  with 
a  right  to  give  or  sell  the  land ;  it  is  repugnant  to  the  power ; 
and,  as  both  provisions  cannot  subsist  together,  the  limitation 
must  be  rejected.  But,  supposing  the  inconsistency  renders 
both  void,  the  first  devisee,  under  the  will  in  question,  would 
take  a  fee.  A  devise  of  a  man's  estate  to  A,  is  tantamount 
to  a  devise  to  A,  and  his  heirs.  Had  the  testator  devised,  in 
express  terms,  to  Lady  Stirling^  and  her  heirs,  would  not  the 
absurdity  be  glaring,  if  he  should  proceed  and  say — ^no,  her 
heirs  shall  not  inherit,  but  the  person  whom  I  now  designate 
shall  succeed  to  the  land.  There  are  cases  in  which  words 
of  request  have  been  held  imperative,  and  that  the  devisee 
was  bound  to  dispose  of  the  property  among  the  persons 
pointed  out  by  the  testator,  (Harding  v.  Glynn,  1  Atk.  469. 
Bute  V.  Stewart,  1  Bro.  P.  U.  476.  Cruise's  Dig.  Devise, 
c.  10.  s.  14,  15.)  There  is  nothing  precatory,  still  less  is 
there  any  thing  imperative  here.  The  testator  gives  no 
direction,  he  expresses  no  desire,  that  Lady  Stirling  should 
exercise  her  p<iwer  in  favor  of  his  daughter :  she  might  have 
disposed  of  the  estate  to  an  utter  stranger ;  and,  admitting 
that  she  had  only  a  power,  her  appointment  would  have  been 
valid.  The  testator  has  done  nothing  to  enforce  and  protect 
the  ulterior  limitation,  and  has  left  the  devisee  over  as  much 
at  the  mercy  of  the  first  taker,  as  if  she  had  not  been  named 
in  the  will.  Indeed,  his  intention  is  apparent,  to  give  his  wife 
his  whole  estate,  as  largely  as  he  himself  enjoyed  it — ^indefi- 
nitely, and  without  control.  But,  to  repeat  what  has  been' 
already  urged,  it  is  an  invariable  rule  of  law,  that  an  unlimited 
power  of  sale  annexed  to  an  estate  given  carries  a  fee.  (  Cruise's 
Dig.  Devise,  c.  11.  s.  11.  15.  c.  13.  s.  6,  7,  8.)  It  is  also  a 
rule,  that  a  general  devise,  without  words  of  limitation,  and 
which  of  itself  would  create  only  an  estate  for  life,  may  be 
enlarged  by  *subsequent  words,  or  by  implication,  into  an  [  *  563  J 
estate  tail.     {Cruise's  Dig.  Devise,  c.  12.  s.  34,  et  seq.) 

According  to  th6  argument  of  the  opposite  counsel,  Mrs. 

-  Neilson  took  either  a  remainder  or  an  executory  devise ;   but 
which  it  was^  they  neither  do,  nor  can,  designate.     The  truth 

439 


503  CASES  IN  THE  COURT  OF  ERRORS 

/v  ERROR,  is,  filie  has  neither.  Ii  cannot  be  a  remainder,  for  no  remainder 
ALBANY,    <^^^  ^  limited  on  an  estate  of  inheritance ;  and,  as  an  execti- 

Jummry,  1819.  tory  dcvisc,  the  limitation  is  equally  void.     It  is  of  the  very 

'^^T^^f^!^  essence  of  an  executory  devise,  that  it  cannot  be  prevented 
V  or  destroyed  by  any  alteration,  whatsoever,  in  the  estate  out 

RoMjrs.  ^f  which,  or  after  which,  it  is  limited.  (^F*carne's  Er.  Dtv.  51. 
Pells  V.  Brovm^  Cro.  Jac.  590.  Scatierwaod  v.  Edge^  Salk. 
229.)  Here,  on  the  contrary,  the  executory  devise  was  liable 
to  be  defeated  by  any  conveyance  of  the  lowest  order ;  a  bar- 
gain and  sale,  or  a  will,  would  have  done  it  effectually.  It  is 
not  denied,  but  that  Lady  Stirling  might,  by  any  species  of 
conveyance,  have  prevented  the  subsequent  limitation  from 
vesting,  and  the  mere  possibiUty  that  this  coukl  be  done,  is 
incongruous  with  every  idea  of  an  executory  devise.  There 
is  no  case  to  be  found,  in  which  an  executory  devise  was  held 
to  exist  after  a  contingency  like  this :  for  what  has  been  termed 
a  power  to  sell  is  not  properly  and  strictly  a  power,  but  it  is 
the  express  contingency  on  which  the  devise  over  is  made  to 
depend.  The  devise  is,  that  in  case  of  the  death  of  the  xrifr, 
without  giving,  devising,  and  bequeathing  by  will,  or  otherwise 
selling  or  assigning,  the  said  estate,  or  any  part  thereof,  thcn^ 
the  testator  gives,  devises,  and  bequeaths  all  such  estate,  or 
all  such  parts  thereof  as  shall  so  remain  unsold,  undevised,  or 
unboqueathed,  to  his  daughter.  To  expressions  of  this  kind, 
the  term  power  (although  it  has  been  used  in  the  foregoing 
part  of  the  argument,  where  it  was  unnccesBary  to  scan  its 
meaning  with  nicety)  is  inapplicable.  By  the  clear  language 
of  the  will,  the  devise  over  is  to  commence  on  the  contingency 
of  the  death  of  Lady  Siirlingy  without  selling  or  bequeathing 
the  estate ;  but  upon  such  a  contingency,  the  law  will  not 
suffer  any  executory  interest  to  be  limited.  The  case  of 
Beachcroft  and  others  v.  Broome ,  (4  Term  Rep.  441.)  does 
not  support  the  doctrine  contended  for  on  tlic  opposite  side. 

I  •  564  ]  There  the  testator  *devised  part  of  his  estate  to  F,  and  his 
heirs,  and  the  residue  to  C  and  his  heirs,  and  if  cither  F.  or 
C  should  die  without  having  settled,  or  otherwise  disposed 
of,  the  estates  so  devised,  or  without  lawful  issue,  &c...tl  ui 
to  the  survivor.  The  only  question  was,  whether  the  dc v  roe 
could  sell  the  estate,  and  the  court  held,  that  there  wa.«  no 
doubt  but  that  the  testator  intended  that  he  should  have  the 
power  so  to  do.  The  case,  therefore,  turned  only  c^n  the 
single  point  of  the  existence  of  the  power,  and  whatever 
Lord  Kenyon  observed,  as  to  there  being  an  estate  fail,  was 
clearly  extra-judicial.  The  counsel  for  the  plaintiff  insisted, 
that  the  first  devisee  took  an  estate  in  fee,  and  the  very 
question  proposed  by  the  Court  of  Chancery,  in  which  the 
case  originated,  and  from  which  it  was  sent  fir  the  opinion 
of  the  Court  of  K.  B.,  shows  that  there  was  no  other  subject 
for  discussion  in  the  case,  as  to  which,  Lord  Kenyon  properly 
observes,  ^'  it  is  impossible  to  raise  any  serious  doubt.''  Indeed, 
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it  was  so  clear  that  the  opposite  counsel  declined  to  argue  it,  in  error, 
saying  that  he  had  no  hope  of  success.  ""albany, 

It  does  not  appear  that  the  point  was  discussed  or  decided,  January,  I8i9 
how  far  an  executory  devise  can  be  defeated  by  a  power  to  ^""^TcKsoir^ 
sell,  and  whether  an  executory  devise  can  be  limited  upon  the  v. 

contingency  that  the  first  taker  does  not  dispose  of  the  estate.  »»»«»». 
But  admitting  that  it  was  intended  to  decide  that  an  executory 
devise  might  be  limited  upon  a  similar  contingency,  or  if  such 
be  the  true  construction  of  the  case,  then  it  is  not  law.  It  is 
contrary  to  the  case  of  Jackson^  ex  dem.  BrtwH*rr^  v.  BvU^ 
(10  Johns.  Rep,  19.)  and  the  authorities  upon  which  that  case 
was  decided.  The  devise  over,  in  that  case,  was  of  such 
property  as  the  first  devisee  should  die  possessed  of,  and  it  was 
held  void,  being  repugnant  to  the  absolute  control  over  the 
estate,  which  the  testator  intended  to  give.  The  Attorney 
Gnsral  v.  Hally  (Fitzg,  314.)  is  in  point,  to  show,  that  the 
words  died  possessed  of  imply  a  power  of  alienation  by  the 
devisee,  and,  consequently,  an  absolute  ownership  repugnant 
to  the  limitation,  and  destructive  of  it.  The  two  other  au- 
thorities cited  by  the  Supreme  Court  {Flanders  v.  Clark,  1 
Ves,  9.  Lie  V.  lie,  5  Mass,  Rep.  500.)  are  to  the  same  effect. 
*'  The  question  does  not  turn  upon  the  fact,  whether  the  devi- 
see had  exercised  his  *power  of  alienation.  He  had  not,  as  [  *  566  ] 
to  the  personal  estate,  in  the  case  from  Fitzgibbon ;  but  the 
question  is,  whether  the  clear  intent  of  the  testator  to  give 
him  an  absolute  control  over  the  property,  be  not  inconsistent 
with,  and  destructive  to,  what  would  otherwise  have  been 
a  good  and  binding  limitation.  A  valid  executory  devise, 
of  real  or  personal  property,  cannot  be  defeated  at  the  will 
and  pleasure  of  the  first  taker.     This  is  a  settled  principle." 

An  executory  devise  may  be  of  mere  personal  chattels,  as 
well  as  of  real  prop>erty,  and,  in  either  case,  the  Umitation  over 
is  equally  protected  and  secured,  from  being  prevented  by  the 
alienation  of  the  first  taker.  (Fearne^s  Ex,  Dev.  26.  50.  54. 
Miinnin^^s  case,  8  Rep,  95.  a.  Ltampet^s  case,  10  Rep,  46,  b.  1 
RoU,  Air,  612.  pi.  3,  4.  Hyde  v.  Parratt  et  al.  1  P.  Wms,  1. 
CadogcCn  et  al,  v.  Kennett  et  al,  Cowp,  432.  435.  n.  Hoart 
ani  another  v.  Parker,  2  Term  Rep,  376.  hockyer  ct  al,  v. 
Savage  et  al,  Str,  947.  Cruisers  Dig.  Devise,  ch.  19.  s.  3,  4, 
5,  6,  7.)  These  authorities  show,  that  there  is  no  difference  as 
respects  an  executory  devise  of  real  or  personal  prof)erty,  and 
thus  the  criticism  which  has  been  attempted  on  the  case  of  Jack- 
son  V.  Bull  is  overthrown.  The  same  rules  apply  to  either  s|)ecies 
of  estate.  It  has  been  settled,  that  an  executory  bequest  of  a 
term  for  years  cannot  be  barred  ;  and,  therefore,  the  game  rule 
is  applied  to  this  kind  of  limitation,  as  to  executory  devises 
of  estates  of  inheritance ;  namely,  that  it  should  not,  within 
the  compass  of  a  life,  or  lives,  in  being,  and  twenty-one  years 
and  some  months  after.  (Cruisers  Dig,  Devise,  ch.  19.  s.  12.) 
Jnckson  v.  Bull,  The  Attorney  General  v.  Hall,  and  Flanders 
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IS  ERROR,  V.  Clarke  all  show,  that  this  distinction  is  unfounded;  and, 
ALBANY     whether  the  devise  be  of  land  or  of  chattels,  the  power  to  sell, 

Janoary,  1819.  ipso  factOy  destioys  the  executory  limitation.  There  is  no 
case  in  which  an  unlimited  power  of  sale  is  annexed  to  the 
particular  estate  on  which  a  remainder  is  to  depend ;  or  if  such 
a  case  can  be  found,  it  can  only  be  a  case  in  which  an  express 
estate  for  life  was  given,  and  not,  as  in  the  present  instance, 
where  the  devise  was  general.  Here  the  testator  unquestion- 
ably intended,  and  actually  did  give  to  his  wife,  an  estate  of 
inheritance.     The  word  estate^  by  which  the  fee  passed,  it  has 

[  *  566  ]  been  attempted  to  restrict  to  *a  mere  interest  for  hfe ;  but 
how  can  an  executory  devise  of  land  be  limited  upon  a  life 
estate  ?  Unless  the  inheritance  was  given  in  the  first  instance 
to  Lady  Stirling^  there  was  no  foimdation  on  which  the  ex- 
ecutory devise  could  rest ;  but,  as  the  inheritance  was  given  to 
her  in  such  a  manner,  that  she  could,  at  any  time,  and  in  any 
way,  defeat  the  limitation  over,  the  executory  devise  was  void ; 
void  as  wanting  the  most  essential  requisite,  its  unalienable 
nature.  Besides  Jackson  v.  Bully  which  has  so  often  been 
referred  to  in  the  course  of  this  argument,  the  case  of  The 
Exeaitors  of  Moffatt  v.  Strong,  (10  Johns.  Rep.  12.)  is  con- 
clusive to  show,  that  a  valid  executory  devise  is  beyond  the 
control  of  the" first  devisee;  and  it  is  particularly  deserving 
of  notice,  that  there,  the  property  which  the  first  devisee 
undertook  to  dispose  of,  was  a  chose  in  action,  a  promissory 
note.  "Every  executory  devise,"  says  Kent,  Ch.  J.,  in  that 
case,  "  is,  as  far  as  it  goes,  a  perpetuity ;  that  is,  it  is  an  un- 
ahenable  interest.  The  devisee  has  only  the  use,  and  not  an 
absolute  interest  in  the  personal  property  devised.  The  rule 
holds  good,  where  the  bequest  is  of  specific  chattels,  as  books, 
furniture,  stock,  &c." 

A  limitation,  repugnant  to  an  estate  ^ven  by  will,  is  void. 
After  a  devise  to  A.  and  his  heirsy  or  a  devise  to  'A.  of  all  the 
testator's  estate,  a  limitation,  restrictive  of  the  interest  previous- 
ly granted,  is  repugnant.  To  admit  such  a  limitation  would 
be  to  expunge  the  word  heirs,  or  to  confine  the  meaning  of  the 
word  estate,  and  thus  the  intention  of  the  testator  would  be 
defeated.  If  a  person  has  an  unrestricted  power  of  disposing 
of  an  estate,  it  is  char;ceable  with  his  debts  to  the  extent  of  the 
power.  As  it  would  be  absurd  to  pretend,  that  a  person  can 
have  a  fee  simple,  not  of  an  inheritable  quality,  the  plaintiff's 
case  can  only  be  supported  by  showing  that  Lady  Stirling 
had  an  estate  for  life. 

2.  If  Lady  Stirling  took  the  fee  simple,  then  the  plaintiff's 
right  of  entry  is  barred  by  the  statute  of  limitations.  During 
the  continuance  of  the  particular  estate,  the  remainder-man 
cannot  enter,  and  is,  therefore,  unaffected  by  the  laches  of  the' 
tenant  for  life ;  and  so  it  was  held  in  Jackson,  ex  dem,  Har- 
denbergh  and  others,  v.  SchoonmaJcer,  (4  Johns.  Rep.  390.) 
But,  admitting  that  the  devisees  under  Lord  Stirling's  iTiil' 
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•stand  in  the  relation  of  tenant  for  life  and  remainder-man,  in  error 
or  conceding  that  there  was  a  valid  executory  devise,  that  case  "ALBANvy* 
is  materially  distinguishable  from  the  present.  There  the  first  January,  i:ji9. 
taker  could  do  no  act  to  divest  the  estate  of  the  remainder-  ^""J^^^^^])^ 
man.     Here,  the  devisee  over  was  completely  at  the  mercy  v. 

of  the  first  taker;  and  if,  by  her  active  interference,  she  could  Robins. 
prevent  the  subsequent  devise  from  taking  effect,  does  it  not 
follow,  that  her  permitting  an  adverse  title  to  commence  and 
continue,  must  be  equally  conclusive  upon  the  remainder-man 
or  executory  devisee?  It  is  unnecessary  to  discuss  how  far 
the  scire  facias,  and  the  proceedings  upon  it,  affected  Lady 
Stirling.  If  she  were  injured,  she  ought  to  have  sought  re- 
dress in  her  life-time.  Afler  a  lapse  of  twenty-five  years,  the 
Court  will  not  set  aside  proceedings,  for  form  merely,  and  with- 
out merits,  and  turn  a  bona  fide  purchaser  out  of  possession. 
The  heirs  were  personally  summoned,  and  that  is  sufficient. 

3.  The  sheriff's  sale  was  good,  and  was  warranted  by  the 
judgment  and  execution.  But  it  is  said,  on  the  other  side, 
that  the  lands  were  not  in  the  possession  of  the  heirs.  This 
is  not  correct :  the  verdict  finds  that  the  purchaser  under 
Taylor  was  the  first  occupant.  In  judgment  of  law,  the 
owners  were  the  possessors.  If  it  be  alleged,  on  the  other  side, 
that  Lady  Stirling  was  owner,  then  they  must  give  up  their 
cause  on  the  first  point  which  they  have  made,  according  to 
which  Lady  Stirling  had  no  more  than  a  life  estate.  A  terre- 
tenant  is  the  owner  of  the  fee.  By  tenants  generally,  is  meant 
the  owners  of  the  fee  simple,  and  by  occupiers,  those  who 
come  in  under  them.  (2  Saund.  9.  n.  9.)  The  heir  is  charge- 
able on  the  judgment,  or  recognizance  of  his  ancestor,  as  tenant 
of  the  lands,  and  not  as  heir.  (2  Saund.  7.  n.  4.)  If  Lady 
Stirling  took  a  life  estate,  the  remainder  over  vested  at  the 
same  time ;  the  rule  being  now  settled,  that  a  power  of  ap- 
pointment in  the  first  taker,  does  not  suspend  the  effect  of  the 
subsequent  limitations,  and  keep  them  in  contingency,  but  that 
they  vest,  subject  to  be  divested  by  a  subsequent  execution 
of  the  power ;  {Feame  on  Rem.  Buth  ed.  226.  2^9.)  and,  in 
this  view  of  the  case,  the  proceedings  were  regular,  p^  the 
person  who  had  the  inheritance  was  warned.  A  defendant  in 
scire  facias  *cannot  plead  non-tenure  generally,  but  only  spe-  [  *  568  ] 
cially,  as  that  he  holds  only  for  years ;  otherwise,  it  would  be 
to  permit  the  sheriff's  return  to  be  traversed.  (Com.  Dig. 
Pleader,  3  L.  11.  Barret  \.  Trotman,  3  Lev.  205.  Flud  v. 
Penington,  Cro.  Eliz.  872.  Adams  and  Terre-tenants  of  Sav-  ^ 
age,  Salk.  601.)  And  although  the  tenants  may,  perhaps, 
allege  that  they  are  not  to  be  charged  until  the  heir  is  sum- 
moned, (2  Saund.  72.  n.)  yet  it  no  where  appears,  that  the 
heirs  can  object  that  the  other  terre-tenants  have  not  been 
summoned.  Afler  a  judgment  has  been  regularly  entered  on 
a  sdre  fadas,  it  will  not  be  set  aside,  on  the  ground  that  the 
defendants  were  not  such  terre-tenants  as  ought  to  have  been 
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tN  ERROR,  summoned.  {fVhitney  v.  Camp  and  Totcnley^  3  Johtis.  Rep. 
86.)  Still  less  can  any  objection  be  taken  ^  another  action 
It  is  a  settled  rule  of  law,  that  if  a  defendant  has  a  matter 
proper  for  his  defence,  and  he  neglects  to  plead  it  in  bar  to 
the  action,  at  the  time  he  may,  he  shall  never  take  advantage 
of  it  afterwards.  As  if  a  tenant  in  tail  upon  a  scire  facias^  be 
returned  tenant  in  fee,  and  suffers  judgment  by  default ;  upon 
an  elegit  and  ejectment  brought,  he  cannot  give  in  evidence, 
or  any  way  defend  himself  by  his  tenancy  in  tail,  because  he 
might  have  pleaded  it  in  bar  to  the  scire  facias,  {Earle  v. 
Hinion,  Sir.  732.) 

4.  If  the  proceedings  on  the  scire  facias  were  regular,  it  has 
been  already  shown,  that  the  defencUuit  cannot  now  introduce 
any  defence  which  existed  during  their  pendency  :  if  they 
were  irregular,  such  a  length  of  time  has  been  suffered  to 
elapse,  that  they  cannot  now  be  questioned.  The  cases  of 
GHbum  V.  Rack,  {-2  Sid.  7.  12.)  and  of  Day  v.  Guilford, 
(1  Lev:  41.  1  Si  J.  54.)  are  conclusive  as  to  this  point;  and 
in  the  last  mentioned  case,  Twysderiy  J.,  cited  a  case,  where  a 
scire  facias  was  sued  upon  a  supposed  judgment,  where  there 
was  none,  and,  on  scire  facias  returned  and  judgment  by  de- 
foult,  the  party  was  left  without  remedy.  But  it  is  unneces- 
sary to  enlarge  upon  this  topic ;  the  subject  was  fully  discussed, 
and  the  question  definitively  settled,  in  Jackson  \.  Delancy, 
Every  interest,  such  as  that  of  a  tenant  in  remainder,  or  of  any 
other  |)erson  having  an  expectant  estate,  may  be  sold  under  a 

[  •  569  ]  f,  fa. ;  and  in  this  case  *the  interest  of  the  heirs  of  Lord 
Stirling  was  sold,  even  if  Lady  Stirling  had  nothing  more 
than  a  particular  estate.  Mrs.  Neilson's  remainder,  admitting 
that  her  interest  was  of  that  description,  was  sold.  If  all 
proper  parties  were  not  joined  in  the  scire  facias,  it  was  for 
Mrs.  Ntilson  to  have  said  so  at  the  time. 

Bunnery  in  reply.  1.  Where  a  power  of  disposal  is  annexed 
to  an  estate  for  life,  the  devisee  only  takes  an  estate  for  life,  with 
a  naked  power  to  give  the  reversion.  (^Cruise^s  Dig,  Devise,  ch. 
13.  s.  6, 7.)  In  this  case,  Mrs.  Ncilson  took  a  contingent  remain- 
der, expectant  upon  the  life  estate  which  Lady  Stirling  had, 
coupled  with  an  unlimited  power  of  disposal ;  or,  if  this  construc- 
tion cannot  be  supported,  then  she  has  an  executory  devise.  Tiiat 
a  power  of  disposal  may  be  annexed  to  any  estate,  is  apparent 
from  the  practice  in  family  settlements,  and  the  authority  of  Lord 
Kenyan,  in  Ihachcroft  v.  Broome,  decides  the  point.  Such  a 
power  may,  in  certain  cases,  imply  a  fee ;  but  not  where,  as 
in  the  present  instance,  it  would  be  contrary  to  the  intention 
of  the  testator.  The  fallacy  of  the  decision  in  Jackson  v.  Bull, 
consists  in  the  application  of  the  doctrine  in  the  English  cases 
to  realty,  whereas,  they  can  only  be  applied  to  chattels. 

2.  The  sale  by  the  sheriff  was  void,  because  there  was  no 
judgment  against  the  lands  of  Lady  Stirlitig,  and  because  the 
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sheriff  must  warn,  in  every  county,  where  the  lands  lie.     A  IN  error. 
scire  facias  to  the  sheriff  of  New- York  only  binds  the  lands  in     albany 

NeW'York,  January,  isia 

The  Chancellor.  This  is  an  action  of  ejectment  brought  ^^^^^^ 
by,  or  on  behalf  of,  Catharine  NeilsoUj  formerly  Catharine  Duer^  Robih*. 
and  one  of  the  daughters  of  Lord  Stirling. 

It  appears,  by  the  special  verdict,  that  Lord  Stirling  was,  on 
the  1st  of  January y  1771,  seised  in  fee  of  a  tract  of  3,000 
acres  of  land  in  JraUkill,  in  the  now  county  of  Orange,  and 
of  which  the  premises  in  question  are  a  part.  That  in  that 
year,  Ann  Waddell  recovered  a  judgment  against  him^  for 
7790/.  of  debt,  and  which  judgment,  upon  the  death  of  ^Ann  [  •  570  J 
Waddell,  was  revived  by  scire  facia^  in  1775.  That  Lord 
Stirling  died  in  1783 ;  and,  in  1788,  the  executors  of  Ann 
Waddell  undertook  to  revive  and  enforce  the  judgment  against 
the  representatives  of  Lord  Stirling.  A  scire  facias  was,  ac- 
cordingly, sued  out  of  the  Supreme  Court  in  that  year,  directed 
to  the  sheriff  oi  New-Yorlc,  and  commanding  him  to  give 
notice  to  the  heirs  of  Lord  Stirling,  and  to  the  tenants  of  the 
lands  in  his  bailiwick,  which  were  bound  by  the  judgment,  to 
show  cause,  if  any  they  had,  why  the  debt  should  not  be  levied 
on  those  land^.  To  this  writ  of  scire  facias  the  sheriff  returned, 
that  he  had  made  known  to  Mary  Watts  and  Catharine  Duer, 
who  were  daughters  and  heiresses  of  Lord  Stirling,  to  appear 
in  the  Supreme  Court,  and  show  cause,  if  any,  why  the  debt 
should  not  be  levied  on  those  lands.  The  sheriff  further  re- 
turned, that  there  were  no  other  heirs  of  Lord  Stirling,  nor 
any  other  tenants,  or  any  lands  in  his  bailiwick,  bound  by  the 

tudgment.  The  heirs  did  not  appear  according  to  the  summons, 
)ut  made  default,  and  judgment  was  thereupon  awarded,  that 
the  executors  of  Waddell  should  have  execution  against  those 
heirs,  of  the  lands  which  were  of  Lord  Stirling,  in  1771,  and 
-in  their  hands  and  possession.  In  the  same  year,  execution 
issued  upon  the  judgment  so  revived,  to  the  sheriff  of  Ulster, 
commanding  him  to  levy  the  debt  and  costs  of  the  lands  in  his 
bailiwick,  whereof  Lord  Stirling  was  seised,  in  1771,  and  in 
the  hands  and  possession  of  those  heirs.  The  sheriff  stated, 
that  he  had  seized  certain  lands  which  were  of  Lord  Stirling, 
and  of  which  he  was  seised  in  1771,  in  the  hands  and  pos- 
session of  those  heirs,  and  sold  them  to  John  Taylor.  The 
premises  in  question  were  part  of  the  lands  so  seized  and  sold, 
and  John  Taylor,  in  1794,  conveyed  them  to  Samuel  Harlow, 
who  entered  into  possession,  and,  in  1795,  sold  them  to  the 
fether  of  the  present  defendant,  who  continued  in  possession 
from  1795  to  1814,  when  he  died,  and  the  estate  descended  to 
tlie  defendant,  as  his  son  and  heir  at  law. 

From  this  state  of  facts,  it  appears  that  here  has  been  an 
actual  bona  fide  possession,  under  the  sheriff's  deed,  of  25  years, 
and.  it  is  31  years  since  Catharine  Duet  was  personally  sum* 
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m  ERROR,  moncd,  as  one  of  the  heirs  of  Lord  Stirline^  to  *show  cause 

ALBANY      ^'^y  ^^^  judgment  debt  against  Lord  Stirling  should  not  be 

lanuaiy,  1819.  levied.     Thc  defence  set  up  against  this  action  is  twofold,  and 

'^^-^^^^^'"'^^  consists,  1.  Of  a  title  under  the  sheriff's  deed:  2.  Of  a  legal 

v..  protection  under  the  statute   of  limitations.     If  this  defence 

RoBijrs.      should  prove  ineffectual,  then  the  lessor  of  the  plaintiff,  Ckiiha- 

fine  NtilsoUy  as  one   of  the   daughters  and   heirs   of  Lord 

Stirling,  would  be  entitled  to  an  undivided  moiety  of  the 

E remises.  But  she.  sets  up  a  claim  to  the  whole  land,  not  as 
eir,  but  as  devisee  under  her  father.  Lord  Stirling,  by  his 
will,  devised  ^^  all  his  real  and  personal  estate,  whatsoever,  unto 
his  wife  Sarahy  to  hold  the  same  to  her,  her  executors,  administra- 
tord  and  assigns ;  but  in  case  of  her  death,  without  giving, 
devising,  and  bequeathing  by  will,  or  otherwise  selling  or 
assigning,  the  said  estate,  or  any  part  thereof,  then  he  devised 
all  such  estate,  or  all  such  parts  thereof  as  should  so  remain 
unsold,  undevised  or  unbequeathed,  unto  his  daughter,  Catha- 
rine Ducr,  to  hold  the  same  to  her,  her  executors,  administrators 
and  assigns."  The  claim,  however,  whether  as  heiress,  or  as 
devisee,  is  still  under  Lord  Siirlingy  and  subject  to  the  judg- 
ment of  Ann  fVaddelL  In  whatever  shape  Catharine  Dwcr, 
now  Catharine  Neihon,  may  put  forward  her  claim,  she  still 
is  the  very  person  who  was  personally  summoned,  in  HBS,  to 
show  cause  why  that  judgment  should  not  be  levied,  and  who, 
by  her  silence  and  default,  admitted  she  had  nothing  to  gay. 

None  of  the  facts  in  the  case  are  the  subject  of  dispute. 
The  existence  and  validity  of  the  judgment  debt,  at  thc  time 
of  the  scire  facias^  and  of  the  sheriff's  sale,  is  not  questioned. 
That  the  premises  were  owned  by  Lord  Stirlitig,  in  1771,  and 
legally  bound  by  the  judgment,  is  not  denied :  that  they  were 
unoccupied  in  1783,  and  that  there  was  no  actual  tenant  upon 
the  land  to  summon,  is  granted.  Neither  the  original  judgment, 
nor  the  judgment  upon  the  scire  facias^  nor  the  execution 
thereon,  have  ever  been  impeached,  either  by  a  writ  of  error, 
or  by  application  to  the  Supreme  Court,  on  the  ground  of 
irregularity.  They  all  stand,  to  this  moment,  and  after  a  lapse 
of  upwards  of  thirty  years,  as  valid  proceedings,  upon  record.  * 
(  •  672  ]  The  defence,  therefore,  in  any  view  *of  the  case,  is  very  unpos- 
ing :  and  if,  in  the  face  of  all  these  facts,  the  claim  of  the 
heir  or  devisee  could  be  sustained  in  an  action  of  ejectment, 
against  the  present  defendant,  I  should  apprehend  that  it  would 
communicate  a  very  injurious  insecurity  to  title  under  judgment 
and  execution. 

1.  The  first  point  to  be  considered  is,  whether  the  defend- 
ant has  not  a  good  title  under  the  sherifTs  deed. 

This  point  is  supposed  to  have  been  once  decided  in  this 
Court  in  the  case  of  Jackson  v.  Delanctfy  (13  Johns.  Rep. 
537.)  which  was  argued  and  decided  in  the  session  of  1816. 
That  was  an  action  of  ejectment  brought  by,  or  on  behalf  of, 
the  claimant  in  the  present  suit,  and  under  the  same  will,  to 
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recover  lands  lying  in  the  town  of  PlatieJcill,  in  the  county  of  /.v  error. 
Ulster.     The  defence  set  up  was  under  the  same  judgment,     alhany, 
execution,  and  sheriff's  deed  to  Johi  Taylor y  and  it  was  con-  January,  I819, 
tended,  in  that  case,  as  well  as  in  this,  that  the  judgment  was  """J^^^^^^^J^^^ 
not  duly  revived  by  scire  facias^  because  the  widow  of  Lord  v. 

StirJing  was  not  made  a  party,  and  summoned ;  and  that  the  Robi.hs. 
title  under  the  sheriff's  deed  was  void,  on  that  ground,  and  on 
the  further  ground,  also,  that  the  premises  then  in  question 
were  not  described  in  the  deed.  It  is  to  be  observed,  that  the 
lands  sought  to  be  recovered  in  that  case  were  no  part  of  the 
3,000  acres  described  in  the  sheriff's  deed,  by  metes  and 
bounds,  but  they  were  sought  to  be  included  under  the  general 
description  of  "  all  other  the  lands,  tenements,  and  heredita- 
ments and  premises,  in  my  bailiwick,  whereof  Lord  Stirling 
was  seised  in  1771."  In  the  opinion  which  I  had  the  honor 
to  deliver  before  this  Court,  and  in  the  result  of  which  the 
Court  unanimously  concurred,  it  was  stated  that  it  appeared 
from  the  sheriff's  deed,  that  the  levy,  and  exposure  to  sale, 
and  the  price  bid,  applied  only  to  pieces  or  parcels  of  land 
which  were  therein  mentioned  and  described,  and  that  it  was 
altogether  inadmissible  to  sweep  away  all  the  rest  of  the  de- 
fendant's real  estate  in  that  loose,  undefined  manner,  when  it 
was  never  specifically  known  or  described,  or  set  up  at  the 
sale.  But  as  to  the  other  objection  to  title  under  the  sheriff's 
deed,  that  the  scire  facias  was  not  duly  directed  and  served-, 
I  observed  that  "  Lady  Stirling  was  the  devisee  of  the  real 
estate,  and  she  was,  consequently,  the  tenant  of  the  freehold, 
and  ought  to  have  been  *a  party  to  the  writ.  It  was  the  same  [  •  578  ] 
tiling,  as  to  her  rights,  as  if  execution  had  issued,  and  the  lands 
been  sold,  on  the  dormant  judgment  against  Lord  Stirling, 
without  any  revival  by  scire  facias.  Still  I  take  the  law  to 
be,  that  even  the  omission  altogether  of  the  scire  facias  will 
not,  as  of  course,  render  void  a  sale  under  the  execution.  An  ex- 
ecution issued  on  a  judgment,  after  a  year  and  a  day,  without 
revival,  has  been  held  to  be  voidable  only,  and  a  justification  to 
the  pbrty  under  it,  until  set  aside.  The  scire  factas  is  intended 
as  notice  to  a  party  to  show  cause  why  execution  should  not 
issue,  and  to  give  him  an  opportunity  to  plead  payment,  or 
other  discharge  ;  and  if  it  be  omitted,  in  a  case  requiring  it,  he 
would,  no  doubt,  be  entitled  to  relief,  on  proper  application. 
But,  in  this  case,  the  execution  has  been  permitted  to  stand  to 
this  day,  without  being  regularly  questioned  by  Lady  Stirling, 
or  her  representatives.  She  lived  seventeen  years  after  the 
execution  had  been  thus  irregularly  issued ;  and  it  cannot  but 
be  presumed  that  the  scire  facias  on  her  daughters  came  sea- 
sonably to  her  knowledge ;  and  even  ten  years  have  elapsed 
since  her  death,  and  no  attempt  appears  to  have  been  made, 
by  her  heirs  or  devisees,  to  set  it  aside.  I  presume  the  Su- 
preme Court  would  not  now  sustain  a  motion  to  set  aside  the 
execution  for  irregularity,  after  so  great  a  lapse  of  time.    The 
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objection  is  infinitely  stronger  when  the  attempt  is  made  to 
question  the  regularity  of-  the  execution,  and  to  set  aside  the 
title  under  it,  in  this  collateral  action."  I  then  went  on,  in 
that*  opinion,  to  cite  some  authorities  in  confirmation  of  what 
I  had  said,  and  concluded  the  point,  by  observing,  that  ^'the 
first  objection  to  Taylor's  title  under  the  execution,  from  the 
want  of  a  regular  revival  of  the  judgment  by  scire  facias^  falls 
to  tlie  ground." 

I  do  not  know  that  it  ought  to  be  considered  that  these  ob- 
servations, which  I  made  in  the  cause  of  Jackson  v.  Dclancy, 
necessarily  received  the  sanction  of  the  Court,  because  the  title 
under  the  sherifTs  deed  was  bad,  on  the  other  ground,  for 
want  of  a  due  description  and  sale  of  the  land,  and  because 
the  defendant,  in  that  case,  w^s  enabled  to  shelter  himself 
under  the  protection  of  the  mortgage  given  by  Lord  Stirling 
to  Mrs.  WaddelL  It  may  be,  that  tlie  other  members  of  the 
Court  were  governed  in  their  judgment  by  those  other  points 
*in  the  cause,  because  those  ]x>ints  were  suflicient  to  uphold 
the  judgment  in  favor  of  the  defendant.  The  Supreme  Court, 
in  the  opinion  which  they  gave  in  the  cause  now  under 
review,  seem  to  have  cautiously  avoided  the  expression  of  any 
opinion  on  the  title  acquired  by  the  sale  to  Taylor.  "  Whether 
Taylor  acquired  a  valid  title,  under  the  proceedings  by  scire 
facias  and  the  sherifTs  sale,  is  a  question,"  say  the  Coukt, 
.*'  which  does  not  necessarily  arise  in  this  case."  The  Court, 
therefore,  as  if  diffident  of  that  point,  place  the  validity  of  the 
defence  in  this  case  entirely  upon  the  statute  of  limitations. 
One  of  the  judges  says  expressly,  that  **'  were  it  not  for  the 
decision  of  this  Court  in  Jackson  v.  Delancy^  he  should  have 
no  difficulty  in  saying,  that  the  judgments  were  not  well  re- 
vived by  scire  facias  against  Lady  Catharine  Dwer^ 

As  the  Supreme  Court  have  not  assigned  any  reasons,  or 
given  us  any  authorities  on  this  very  interesting  point,  touching 
the  validity  of  the  sale  in  1788,  I  am  at  a  loss  to  know  the 
grounds  of  my  error  in  that  case.  Out  of  deference  to  that 
Court,  as  well  as  out  of  respect  to  the  learned  counsel  who 
have  so  ably  argued  this  cause  on  the  part  of  the  plain  tiflT,  I 
have  reconsidered  the  point  with  all  the  care,  and  with  all  the 
research  in  my  power,  and  I  am  under  the  necessity  of  saying, 
that  i  remain  of  opinion,  that  the  title  under  the  sherifTs  deed 
is  valid  in  law.  I  prefer  placing  the  cause  on  that  ground 
rather  than  on  the  statute  of  limitations,  because  I  am  unwill- 
ing to  cast  even  the  shade  of  suspicion  over  such  a  title.  I 
cannot  give  countenance  to  the  idea,  that  Mrs.  Drier  can  be  per- 
sonally summoned,  in  1788,  as  one  of  the  heirs  of  Lord  Stirling j 
and  can  suffer  a  judgment  to  pass  by  default  on  the  scire  fadasy 
and  large  tracts  of  uncultivated  land  to  be  sold  and  settled 
under  it,  and  now,  after  the  lapse  of  thirty  years,  can  be  per- 
mitted to  come  into  Court,  upon  the  ground  that  we  mistook 
her  daim  and  title  to  the  land.  It  is  not  sufficient  to  say, 
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that  she  did  not  claim  it  as  heir  of  Lord  Stirlin^y  though  the  in  error. 
creditor  may  have  supposed  it ;  and  that  her  claim  was  under    albany 
the  will  of  Lord  Siirlingy  by  way  of  executory  devise,  after  a  January,  iai9 
life  estate  in  her  mother.     I  should  think  it  would  be  a  suffi-  ^""^Tcksok^ 
cient  answer  to  such  an  allegation,  to  say,  ^that  she  had  an      "    v. 
interest  in  that  land  which  was  bcKind  by  the  judgment,  and      *^o'*»»»- 
liable  to  be  sold  on  execution ;  and  that,  if  she  had  any  thing      [  *  ^^^  ] 
to  say  against  an  execution,  or  that  all  proper  parties  were 
not  summoned,  she  should  have  appeared  and  pleaded  it. 

It  is  not  pretended,  now,  that  the  judgment  debt  was  not 
fully  and  fairly  due,  or  that  there  was  any  person  ready,  at 
that  time,  to  discharge  it.  If  the  scire  facias  had  been  in  any 
other  form,  and  under  any  other  direction,  the  result  would 
have  been  the  same.  There  were  no  persons  then  hving  to 
whom  the  scire  facias  could  have  been  awarded,  except  Lady 
twirling  and  her  two  daughters.  We  are  well  warranted  to 
presume,  that  neither  of  tliem  had  any  thing  to  say  that  could 
have  impeded  the  creditor's  remedy.  The  whole  objection, 
therefore,  to  the  informality  of  tlie  scire  fadasy  on  the  part  of 
Mrs.  Ntilson,  is  matter  of  form,  and  not  of  substance.  The 
creditor  had  no  concern  with  any  thing  that  Lord  Stirling  had 
done  by  will,  to  entangle  his  title  with  life  estates,  contingent 
remainders,  executory  devises,  or  other  family  interests.  The 
creditor  had  a  right  to  sell  the  land,  upon  the  revival  of  the 
judgment,  and  to  vest  a  good  title  in  the  purchaser,  which 
would  be  paramount  to  these  subsequent  claims,  and  demol- 
ish, at  once,  all  these  mysterious  and  complicated  settlements. 

There  does  not  appear  to  be  any  intrinsic  merit  in  the 
claim,  and  I  think  it  can  be  satisfactorily  shown  to  be  preclud- 
ed by  the  rules  of  law. 

In  the  first  place,  the  better  opinion  is,  that  if  execution  had 
been  issued  without  any  scire  facias^  the  sale  under  it  would 
not  have  been  void.  It  might  have  been  voidable,  and  liable 
to  have  been  set  aside,  by  the  Supreme  Court,  upon  motion 
as  irregular,  or  by  this  Court  upon  error,  as  erroneous ;  but 
until  that  was  done,  the  title  would  have  stood.  This  question 
of  irregularity,  or  error,  never  can  be  discussed  collaterally  in 
another  suit.  It  is  not  a  point  in  issue  in  this  action  of  eject- 
ment. We  are  only  to  look  to  the  judgment,  and  cannot 
question  its  regularity.  Thus,  in  the  case  of  Patrick  v.  John- 
hon,  (3  Lev.  403.  2  Lviw.  925.)  an  action  was  brought  for 
&lse  imprisonment,  and  the  defendant  justified  under  a  judg- 
ment of  the  1st  year  of  William  *and  Mary^  and  a  ca,  sa,  of  [  * 
the  4th  of  William  and  Mary,  To  this  plea  the  plaintiff  re- 
plied, that  the  execution  had  issued  after  a  year  and  a  day 
from  the  judgment,  without  being  revived  by  scire  facias ; 
and,  on  demurrer,  the  Court  resolved,  that  the  execution  sued  • 
after  the  year,  was  not  void,  but  only  voidable  by  writ  of 
error ;  and  until  it  be  reversed,  it  is,  a  good  justification.  This 
case  was  decided  in  the  C.  B.,  as  early  as  the  6th  of  William  — 
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iN  ERROR,  and  Mary,  and  it  has  since  been  quoted  in  all  the  books,  and 
ALBANY,     received  as  good  law.     Now,  if  a  ca,  sa.  issued  after  a  year 

Janoary,  1819.  and  a  day,  without  being  revived  by  scire  facias,  will  justify 

•  ^  —  ■  ij^^  sheriff  in  taking  the  body  of  a  defendant,  it  will  equally 
justify  the  sheriff  in  selling  his  land  ;  and  the  purchaser  may 
justify  under  such  a  title,  at  least  until  the  judgment  and  exe- 
cution be  set  aside  for  irregularity,  or  reversed  by  writ  of  error. 
It  appears  to  me  that  the  conclusion  from  this  authority  is  irre- 
sistible. The  same  doctrine  is  taught  in  many  other  cases. 
Thus  in  Burke's  case,  (Cro.  Eliz.  188.)  and  Shirley  v.  Wright, 
(I  SaBc.  273.)  and  Martin  v.  Ridge,  {Barnes,  206.)  a  sheriff  suf- 
fered a  prisoner  to  escape  on  ca.  sa.  issued  after  a  year  and  a 
day,  without  a  scire  facias;  and  it  was  held  that  he  was  liable, 
and  could  not  take  advantage  of  the  want  of  the  scire  facicUy 
because  the  execution  was  good  until  set  aside.  The  process 
was  only  erroneous,  and  not  void.  The  Supreme  Court  of 
this  state  have  uniformly  regarded  this  as  a  settled  rule  of  law. 
In  the  case  of  Reynolds  v.  Corp  fy  Douglass,  (3  Caines,  267.) 
decided  in  1805,  the  court  all  agreed  in  the  validity  of  an 
execution  issued  after  a  year  and  a  day,  without  revival,  but 
they  admitted  that  it  was  liable  to  be  reversed,  as  erroneous. 
So  also,  in  Jackson  v.  Bartlett,  decided  in  1811,  (8  Johns, 
Rep,  361.)  there  was  an  ejectment  against  a  purchaser  of  land 
under  a  sherifTs  sale,  and  the  regularity  of  the  execution  was 
questioned,  because  it  issued  after  a  year  and  a  day,  without 
a  revival  of  the  judgment  by  scire  facias.  The  court  say,  that 
the  question  on  the  regularity  of  the  Ji.  fa.  could  not  be  raised 
in  the  action  of  ejectment;  and  that  though  it  may  have  issued 
a  vear  and  a  day  after  judgment,  without  revival,  it  was  only 
voidable  at  the  instance  of  the  party  against  whom  it  issued. 

[  ♦  577  ]  The  purchaser's  title  could  *not  be  questioned  in  that  collat- 
eral action  under  such  an  execution.  It  was  a  good  authority 
for  the  sale. 

All  these  cases  are  much  stronger  than  the  present,  for  the 
execution  in  each  of  them  was  upon  a  dormant  judgment, 
without  the  issuing  of  any  scire  facias. 

But  it  is  said,  that  these  were  cases  of  executions  issued 
after  a  year  and  a  day,  and  not  after  the  death  of  the  party. 
I  do  not  know,  however,  that  such  a  circumstance  makes  any 
difference  in  the  application  of  the  rule.  The  presumption 
that  the  judgment  is  satisfied,  is  no  stronger  when  the  parties 
to  the  record  are  changed  by  death,  than  when  the  creditor 
has  suffered  the  judgment  to  sleep.  But  in  the  Pennsylvania 
case,  of  the  Lessee  of  Heister  v.  Foriner,  (2  Binney,  40.)  a 
judgment  was  obtained,  in  1789,  by  A,  against  B,,  and  some 
years  afterwards  A,  died,  and  his  executors  issued  execution 
on  the  judgment  in  1797,  after  a  scire  facias  issued,  and  one 
nihil  only  returned,  which  was  as  no  summons,  either  in  law 
and  &ct,  and  sold  the  land.  The  court  held,  that  the  judgment 
and  execution  on  such  a  sdre  facias  might  be  set  aside  for 
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irregularity,  or  reversed  on  error,  but  that  neither  the  error,  IN  error 
nor  the  irregularity,  could  be  noticed  in  that  ejectment  suit     albany 
against  the  purchaser.     Here,  then,  we  have  the  same  doc-  January,  iste 
trine,  when  one  of  the  parties  was  changed  by  death,  and  it  ^"-j^^^^^J^^ 
shows,  that  there  is  in  such  a  case  no  variation  in  the  prin-  v. 

ciple.  RoBM«. 

But  I  need  not  pursue  this  point  any  farther,  for  a  scire 
facias  did  actually  issue  in  this  case,  and  the  heirs  of  Lord  iSu 
(and  one  of  them  was  the  present  lessor  of  the  plaintiff)  were 
actually  summoned  to  appear  and  show  cause,  and  they  omit- 
ted to  do  either. 

There  were  no.  terre-tenants  or  actual  occupiers  of  the  land 
to  summon.  It  is  admitted,  that  Samuel  Harlow  made  the 
first  entry  upon  the  premises  in  1794.  There  were  no  persons 
to  summon,  but  the  widow  and  children  of  Lord  Stirling ;  if 
the  former  was  not  made  a  party  to  the  scire  facias,  the  heirs 
did  not  come  forward  and  object  to  it,  and  the  rights  of  the 
widow  we  are  not  now  to  discuss.  If  she  had  only  a  life  in- 
terest, as  the  counsel  for  the  plaintiff  contend,  that  interest 
terminated  with  her  life.  Placing  the  interest  of  Lady  *Srfr/i|\5, 
then,  for  the  piresent,  out  *of  view,  there  were  no  persons  to  [  *  578  ] 
summon  but  the  two  daughters,  and,  being  personally  summon- 
ed, can  they  now  be  heard  to  object  to  any  informality  in  the 
process  ?  How  absurd  would  it  have  been  to  have  issued  a 
scire  facias  to  the  sheriff  of  Ulster,  when  the  heirs,  lived  in 
Mtr-  York,  and  when  there  were  no  occupants  upon  the  land ! 
The  scire  facias  was  directed  to  the  sheriff  of  New-  York,  to 
summon  the  heirs  and  the  tenants  of  the  lands  in  his  bailiwick, 
and  he  returned  that  he  had  summoned  the  heirs,  and  that 
there  were  no  other  heirs,  and  that  there  were  no  other  ten- 
ants. In  the  absence  of  all  actual  occupiers,  the  rightful 
owner  is  the  terre-tenant,  and  if  he  owns  only  a  remainder  in 
fee  expectant  on  an  estate  for  life,  (as  is  contended  for  on 
behalf  of  Mrs.  Neilson,)  he  is  the  terre-tenant  of  the  fee.  In 
England,  the  heir  who  has  only  such  an  estate  in  remainder 
may  plead  it  to  the  scire  facias,  and  allow  the  creditor  to  take 
judgment  for  assets,  quando  acciderunt.  But  not  so  here,  for 
the  judgment,  existing  prior  to  the  creation  of  these  separate 
interests,  is  to  be  presently  satisfied  without  regard  to  them. 
Indeed  it  is  held  in  England,  that  a  reversion  expectant  upon 
an  estate  for  life,  is  assets  in  the  hands  of  the  heir.  (1  Lord 
Raym,  53.  Carth.  129.  Holt,  Ch.  J.,  Kelhn  v.  Rowden.) 
The  judgment  upon  the  scire  facias  was,  that  the  party 
should  have  execution  of  the  lands  whereof  Lord  Stirling  was 
seised  in  1771,  ^' being  in  the  hands  and  possession"  of  those 
heirs.  The  judgment  was  not  confined  to  the  lands  in  the  city 
of  New-York.  It  was  co-extensive  with  the  jurisdiction  of  the 
Court,  and  reached  to  all  the  lands  of  Lord  Stirling  throughout 
the  state.     How,  otherwise,  was  the  creditor  to  award  his  scire  ^ 

facias,  except  against  the  heirs^  when  the  land  was  unoccu- 
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IN  ERROR,  pied  ?    There  is  no  evidence  in  the  case^  that  the  will  of  Lord 
ALBANY  ~  Stirling  was  then  made  public^  or  known  to  the  party.     It 

January,  1819.  was  the  business  of  the  heirs  to  have  come  in  and  pleaded 

^"-^"■^^^'""^^  that  there  were  other  parties  in  interest  not  summoned,  if  they 

^%.  deemed  it  material  to  have  their  mother,  or  any  other  person, 

RoBi5».      associated  with  them  in  the  writ.     But  the  fact  is,  that  it  was 

not  material,  and   whoever  mav  have  been  summoned,  no 

doubt  the  execution  must  have  been  awarded,  for  no  person 

appears  to  have  been  ready  and  able  to  pay  the  debt. 

[  ♦  579  ]  *It  is  no  defence  for  Mrs.  Neihon  to  say,  that  her  interest  in 

the  land  w&s  in  the  character  of  a  devisee,  and  not  in  that  of 
heir.  She  was  summoned  as  heir  and  as  tenant,  and  the 
sherifT returned,  that  he  had  summoned  her  and  her  sister,  and. 
that  there  were  no  other  heirs,  nor  any  ''other  tenants."  The 
icire  facias  was  to  sununon  the  heirs  and  the  tenants,  and  the 
return  of  the  sheriff,  upon  a  just  construction  of  it,  is,  that  he 
had  summoned  her  in  both  capacities.  Her  character  as 
terre-tenant  would  apply  as  well  to  her  as  devisee  as  heir. 

These  criticisms  are,  however,  unnecessary.  After  such  a 
lapse  of  time,  and  in  such  a  collateral  way,  a  scire  facias  and 
its  return  are  not  to  be  assailed  by  such  means.  There  is  no 
precedent  for  it  in  law,  nor  any  color  for  it  in  justice.  By 
suffering  judgment  to  pass  by  default  upon  the  scire  facia'iy  till 
the  rights  of  the  lessor  of  the  plaintiff,  as  heir  of  Lord  Stirling ^ 
and  as  devisee  of  Lord  Stirling,  were  waived  and  abandoned. 
Though  Mrs.  Duer  was,  at  the  time,  a  feme  covert,  and  her 
husband  was  not  returned  by  the  sheriff,  as  summoned  with 
her,  the  objection,  if  good  at  all,  should  have  been  pleaded  in 
abatement  (Lord  Kenyon,  and  the  K.  B.  in  3  Term  Rep. 
631.  Cam.  Dig.  tit.  Abatement,  F.  2.  tit.  Pleader,  2.  A.  I.) 
It  was  cured  by  the  default,  and,  at  most,  was  but  matter  of 
error. 

In  Hannon  v.  Mase,  {Hob.  283.)  a  defendant  to  a  scire  facias 
upon  a  judgment,  was  summoned,  and  made  default,  and  exe- 
cution was  awarded  against  him.  He  had  a  release  of  the 
judgment  which  he  hod  neglected  to  plead,  and  he  was  held 
concluded  by  the  default,  and  relief  was  denied  him.  So,  in 
Bascock  V.  Thompsony  {Sty.  Rep.  281.  288.)  error  was  brought 
by  special  bail  to  reverse  a  judgment  upon  scire  facias  by  de- 
fault, and  the  error  alleged  was,  that  no  ca.  so.  had  been  pre- 
viously taken  out  against  the  principal,  and,  therefore,  the 
scire  facias  against  the  bail  was  not  good.  Roll,  Ch.  J.,  ad- 
mitted, that  this  would  have  been  a  good  plea  to  the  scire 
facias ;  but,  as  the  party  had  been  duly  summoned,  it  was  too 
late  then  to  use  it  for  error,  for  otherwise  there  would  be  no 
end  of  things ;  and  the  judgment  was  affirmed. 

[  •  580  ]  *These  two  cases  are  of  ancient  date,  and  they  show,  that 

the  party  may  effectually  waive  his  rights,  by  suffering  a  de- 

^  &ult  upon  the  scire  facias,  even  though  he  may  have  the  most 

pressing  equity  in  his  favor.     And  can  the  present  lessor  of 
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the  plaintiiT  expect  to  be  relieved  at  this  day,  and  in  this  in  error, 
action,  when  she  does  not  show  that  she  had  then,  or  ever  "albany"" 
had  since,  any  thing  to  plead  to  the  scire  facias  9  But  I  pro-  January,  isb. 
ceed  to  stronger  and  graver  cases.  -    ^    - 

The  case  of  Gilbum  v.  Rack  (2  Sid.  7.  and  12.— 1  Lord 
Raym.  590.  S.  C.)  was  decided  in  the  year  1657,  in  what  was 
called  the  upper  bench,  during  the  transitory  period  of  the 
English  commonwealth.  This  case  cannot  but  be  received 
here  with  some  interest  and  curiosity,  for  it  was  the  decision 
of  a  republican  tribunal  sitting  in  Westminster  Hall.  There 
was  a  judgment  against  A.y  B,  and  C.  A.,  one  of  the  defend- 
ants, died,  and  the  scire  facias  issued  against  his  heirs,  and  it 
misrecited  one  of  the  parties  to  the  judgment.  The  sheriff 
summoned  the  heir,  and  a  judgment  was  given,  and  execution 
by  elegit  issued.  The  tenant  by  the  elegit  brought  an  eject- 
ment against  the  heir,  and  the  special  verdict  found  these 
facts,  and  that  the  defendant,  who  died,  was  seised  in  tail, 
and  that  the  scire  facias  was  against  the  heir  and  terre-tenant, 
and  the  heir  in  tail  was  warned,  and  returned  by  the  sheriff 
as  heir  in  fee,  and  judgment  was  taken  against  him  by  default, 
and  the  entailed  lands  taken  in  execution.  And  what  did  the 
Court  say  to  such  a  weighty  defence  as  this,  which  was,  that 
the  scire  facias  misrecited  the  judgment,  and  that  his  lands 
ought  not  to  be  charged  in  execution  as  if  he  was  tenant  in 
fee,  when  in  truth  he  was  only  tenant  in  tail  ?  The  answer 
of  the  Court  was,  that  he  was  estopped  by  the  summons  upon 
the  scire  facias,  and  the  default,  to  give  in  evidence,  that  he 
was  tenant  in  tail,  and  not  tenant  in  fee,  for  he  should  have 
appeared,  and  pleaded  to  the  scire  facias.  Nor  would  the 
Court  take  notice  of  the  misrecital  of  the  judgment ;  and  they 
said  that  they  would  intend  a  judgment  that  would  warrant 
the  execution. 

This  case  was  cited,  long  aflerwards,  by  Lord  Ch.  J.  Holtj 
(1  Lord  Raym.  590.)  and  then  again  by  Ch.  J.  Eyre,  (^Str. 
732.)  as  good  law. 

♦The  next  case  of  similar  import,  was  that  of  Day  v.  Guilford,  [  *  561  ] 
(T.  Raym.  19.  1  Sid.  54.  1  Lev.  41.  1  Keb.  112.  141.  S. 
C.)  decided  in  the  K.  B.  in  the  13  Car.  II.,  immediately  after 
the  restoration ;  and  though  the  judges  were  now  clothed  with 
loyal  ermines,  the  two  cases  show,  that  the  principles  of  law 
are  not  to  be  affected  by  the  revolutions  of  government.  In 
this  case,  it  was  found,  by  special  verdict,  that  liie  fiither  of 
(he  defendant  was  seised  of  the  lands  in  question,  for  life, 
lemainder  to  the  defendant  in  tail,  and  die  father  acknowledged 
a  debt  of  record  to  the  plaintiff,  and  died.  The  plaintiff  then 
tfued  out  a  scire  facias  upon  the  debt  of  record,  against  the 
defendant,  as  heir,  and  the  sheriff  returned  the  defendant  as 
heir,  and  terre-tenant,  and  that  he  had  sununoned  him.  He 
made  default,  and  did  not  plead,  and  judgment  and  execution 
were  rendered  for  the  plaintiff,  who  brought  ejectment.     The  """^ 
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iff  ERROR,  preceding  case  of  GiUmm  v.  Rack  was  cited  by  the  counsel, 

ALBANY.    *"*d  ^®  Court  held,  that  the  defendant  was  bound  by  the 

January,  1819.  judgment  by  default,  upon  the  scire  fadasy  for  he  ought  to 

"^■^^[^^^^^^  have  appeared,  and  pleaded,  and  that  he  could  not  be  reUeved, 

nor  fiUsify  the  recovery  in  that  action  of  ejectment.     It  was 

his  folly  not  to  have  appeared  when  warned.     And  judgment 

was  rendered  for  the  plaintiff,  though  it  was  admitted,  that  the 

recognizance  by  the  fiither,  who  was  only  tenant  for  life,  was 

.  no  hen  on  the  lands  of  the  defendant,  fciecause  the  estate  of 

the  heir  in  tail  was  not  Uable  to  the  judgment  against  the 

&ther.     If  the  party  will  not  come  in,  and  plead  to  the  scirt 

facias,  though  he  be  a  mere  stranger,  and  in  of  another  estate, 

as  the  issue  in  tail,  after  a  tenant  for  life,  he  is  estopped,  and 

shall   never  falsify   the    judgment.     Leges    vigilantibus    mm 

dormientibus  subveniunt. 

This  was  a  very  strong  case.  It  went  even  beyond  that 
which  was  pronounced  in  the  time  of  the  republic.  Neither 
of  them  have  ever  been  overruled,  or  questioned :  and  now, 
permit  me  to  ask,  where  is  the  ground  for  distrust  in  the 
opinion,  or  for  imputed  error  in  the  doctrine,  on  this  point  as 
delivered  in  this  Court  three  years  ago  ?  Catharine  Ncilsony 
with  all  her  claims  under  the  will  of  Lord  Stirling,  (whatever 
they  may  be,)  is  bound  and  concluded  by  the  judgment  by 
de&ult  against  her  upon  the  scire  facias  ;  ^and  the  subsequent 
execution  and  sale  to  Taylor  were  valid  in  law,  and  are  not 
now  to  be  shaken.  Such  a  doctrine  as  this  I  cannot  but 
think  to  be  the  true  and  sound  doctrine  of  the  common  law, 
for   it   gives   stability  to   legal   proceedings,  and   security  to 

i'udicial  §ales,  and  quiet  to  purchasers,  and   confers  a  signal 
>lessing  upon  the  community. 

The  title  under  the  judgment  on  the  scire  facias  is  not  only 
exempt  from  impeachment  in  this  action,  but  it  cannot  be 
tojiched  any  where,  or  in  any  action.  JNo  writ  of  error  will 
now  lie,  and  no  motion  for  irregularity  can  now  be  made. 
They  are  both  barred  by  time,  and  were  so  long  before  the 
commencement  of  this  suit.  And  I  should  doubt  whether 
either  of  them,  in  this  case,  could  have  been  sustained,  at  any 
time,  on  behalf  of  the  heirs,  so  as  to  defeat  the  sale  and  pur- 
chase under  the  execution.  There  is  much  good  sense  and 
sound  policy  in  the  doctrine  of  Lord  Ch.  Redesdale,  on  this 
point,  as  delivered  by  him  in  the  case  of  Bennett  v.  HamilL 
(3  Sch.  fy  Lef  566.)  A  man  died  leaving  a  widow  and  an 
in&nt  son ;  and  his  judgment  creditors,  in  collusion,  as  was 
supposed,  with  the  widow,  filed  a  bill  in  Chancery  to  have  the 
infant's  estate  sold,  and  the  widow  appeared  for  herself  and  as 
guardian  for  her  infant  son,  and  a  decree  of  sale  was  obtained. 
Under  that  decree,  certain  freehold  and  leasehold  premises 
were  sold,  which  came  by  purchase,  for  a  valuable  consideration, 
to  the  defendant,  who  expended  large  sums  in  improvements. 
When  the  infant  came  of  age,  he  filed  his  bill  to  set  aside  the 
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decree  and  sale  under  it,  as  irregular  and  erroneous,  and  one  in  error 

ground  of  the  allegation  was,  that  he  had  no  day  given  him  by     alb  any 

the  decree,  after  he  came  of  age,  to  show  cause  against  it.  January,  isis 

The  Chancellor  admitted  that  there  were  irregularities  in  the  ''"^^[^JJ^^J^ 

proceedings  which  he  pointed  out,  and  that  the  decree  was  v. 

erroneous,  inasmuch  as  the  infant  ought  to  have  had  a  ^ay  to      »<>»>«»• 

show  cause  against  the  decree  when  he  came  of  age.     But  he 

held  that  this  was  not  to  affect  the  purchaser's  title.     It  would 

be  too  much,  he  thought,  to  say,  that  a  purchaser  under  a 

decree  of  that  description  could  be  bound  to  look  into  all  these 

circumstances,  and  go  through  all  the  proceedings  from  the 

beginning  to  the  end.     The  general  impression  from  the  cases 

was,  that  a  purchaser  had  a  right  to  presume  *that  the  Court      [  *  583  ] 

had  taken  the  necessary  steps,  and  he  was  only  to  see  that  all 

proper  parties  to  be  bound  were  before  the  Court,  and  that 

the  title  was  one  affected  by  the  decree.     If  we  went  beyond 

this,  he  observes,  we  should  introduce  doubts  on  sales  under 

the  authority  of  the  Court,  which  would  be  highly  mischievous. 

If  I  am  correct  on  this  branch  of  the  defence,  it  would  be 
unnecessary  to  go  further.  The  judgment  of  the  Supreme 
Court  mu<it  be  affirmed.  But,  perhaps,  my  opinion  may  not 
meet  with  the  entire  concurrence  of  the  Court,  on  this  point ; 
and,  as  the  other  head  of  the  defence,  arising  upon  the  statute 
of  limitations,  occupied  the  largest  and  most  intricate  part  of 
the  argument  of  the  counsel,  I  should  not  feel  satisfied  with 
myself,  if  I  did  not  pay  some  attention  to  so  learned  a  dis- 
cussion. 

If  Lady  Stirling,  took  an  estate  in  fee  under  the  will  of  Lord 
Stirlingy  then,  at  her  death,  Mrs.  Neilson  would  have  been 
entitled,  as  one  of  her  heirs,  to  an  equal,  undivided  moiety  of 
all  her  interest  in  the  premises.  But  if  Lady  Stirling  took  a 
fee,  then  an  adverse  possession  commenced  when  Harlow 
entered  into  possession  under  John  Taylor^  in  1794,  and  the 
statute  of  limitations  began  to  run  against  her,  for  she  was 
then  under  no  disability.  When  the  statute  once  begins  to 
run,  it  continues  to  run  until  the  twenty  years  have  expired, 
and,  therefore,  not  only  Lady  Stirling,  but  all  who  claim 
under  her  by  will  or  by  inheritance,  were  bound  in  1814,  and 
before  the  commencement  of  this  suit.  The  question,  there- 
fore, as  to  what  estate  Lady  Stirling  took  under  the  will, 
becomes  material  only  by  its  influence  upon  this  other  question 
of  the  statute  of  limitations  ;  and  it  was  quite  entertaining  to 
see  how  industriously  and  profoundly  the  counsel  were  obliged 
to  labor  upon  the  one  question  merely  to  bring  it  to  bear  upon 
the  other. 

This  question  is  also  supposed  to  have  been  decided  by  this 
Court  in  the  former  cause  of  Jackson  v.  Delancy.  But  1 
apprehend  that  the  decision  of  this  Court  in  that  case  does 
not  rest  at  all  upon  this  point,  and  I  barely  mentioned,  in  the 
opinion  which  I  then  delivered,  that  Lady  Stirling  did  take  a  ^^^^ 
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L\  ERROR,  fee  under  Lord  Stirlitig^s  will,  and  that  the  devit e  ovt  r  to  hii 
ALBANY,  daughter  Catharine  Duer^  was  not  a  good  limitution  --  by  way 
j»uuary,^8i9.  of  executory  devise.  I  relied  for  this  upon  the  decision  of  the 
Supreme  Court  in  Jackson  v.  Bully  (10  Johns.  Rep,  19.)  and 
observed,  that  nothing  had  been  urged  to  show  why  that 
decision  was  not  to  be  regarded  as  correct.  It  is  that  decision, 
then,  and  not  the  one  in  this  Court,  which  I  think  governs  this 
question.  If  that  decision  be  sound,  then,  according  to  the 
principle  of  it.  Lady  Stirling  did  take  an  estate  in  fee ;  and, 
notwithstanding  all  that  has  been  said  or  suggested  to  the 
contrary  in  the  Court  below,  (Vide  15  Johns.  Hep,  171,  172.) 
I  am  obliged  still  to  be  of  the  opinion,  that  it  was  a  well- 
founded  decision. 

Suffer  me,  for  one  moment,  to  re-examine  its  foundations. 
Redit  labor  actus  in  orbem. 

The  testator,  in  tliat  case,  devised  to  his  son  Moses,  and  to 
his  heirs  and  assigns  forever,  a  lot  of  land,  and  then  added, 
that  in  case  his  son  should  die  without  kiwful  issue,  the  prop- 
erty HB  DIED  POSSESSED  OF,  he  gavc  to  his  son  Young.  Mcscs, 
the  son,  did  die  in  possession  of  the  property,  and  without 
lawful  issue,  but  he  devised  it  by  will  to  his  wife  and  others, 
under  whom  tlie  plaintiff  claimed,  in  opposition  to  the  devise 
over  to  the  other  son. 

The  counsel  for  the  plaintiff  contended,  that  the  limitation 
over  by  way  of  executory  devise,  was  void,  bt^cause  repugnant 
to  the  absolute  power  of  disposal  given  by  tlie  will  to  ALis  s, 
who  was  thereby  enabled  to  defeat  il.  The  Ccurt  unanimoui^iy 
acceded  to  that  principle,  and  cited  authorities  in  support  of 
it;  and  gave  judgment  -for  the  plaintiff. 

The  first  case  that  the  Court  then  relied  upon,  was  (hat  of 
The  Attorney  General  y.  Hall,  {Eitzg.  314.)  decided  in  1731, 
by  Lord  Chancellor  IRng,  assisted  by  the  master  of  the  rolls, 
and  Chief  Baron  Reynolds.  Hall,  tlie  testator,  owning  real 
and  personal  estate,  gave  it,  by  will,  to  his  son,  and  to  the 
heirs  of  his  body,  and  if  he  should  die,  leaving  no  heirs,  tl)en 
he  gave  so  much  of  the  real  and  personal  estate  as  his  F-on 

should    BE    POSSESSED    OF    AT    HIS    DEATH,  tO    the     GoldiTi  iihs^ 

Company  at  London,  for  charitable  purposes.  A  limitrtion 
over  for  such  a  purpose  had  strong  claims  upon  the  protection 
of  a  court  of  chancery ;  and  I  hope  that  I  may  be  excuse.]  for 
making,  afi  a  passing  remark,  ^tliat  the  will  awakens  inten  >itng 
associations  from  another  circumstance,  which  is,  that  Sir 
Isaac  Newton  was  one  of  the  executors.  The  son  alienated 
the  real  estate  by  a  common  recovery,  and  bequeathed  the 
personal  estate  by  will  to  his  wife,  and  died  without^  issue. 
The  question  arose  between  the  wife,  claiming  under  tlie  will, 
and  the  Goldsmiths^  Company,  claiming  by  virtue  of  the  limita- 
tion over  on  the  event  of  the  son  dying  without  issue.  The 
case  was  fully  and  ably  argued,  and  there  was  no  distinction 
made  between  the  real  and  the  personal  estate*  as  to  the 
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validity  of  the  limitation  over.     The  court  were  unanimously  in  error. 
of  the  opinion,  that  the  Goldsmiths^   Company  had  no  valid     albany 
claim,  and   that  the  limitation  over  was  void,  because   the  Janaary,  1819. 
absolute  ownership  had  been  given  to  the  son ;  for  the  property 
was  given  to  him  and  the  heirs  of  his  body,  and  the  company 
were  to  have  no  more  than  he  should  leave  unspent,  and, 
therefore,  be  had  a  power  to  dispose  of  the  whole.     The  words 
that  gave  him  an  estate  tail  in  the  land,  gave  him  the  entire 
property  in  the  personal  estate,  and  nothing  remnined  to  be 
given  over  by  the  testator. 

The  point  of  that  case  then  was,  that  where  an  estate  is 
given  to  a  man,  and  the  heirs  of  his  body,  with  a  )>owcr  of 
disposal,  at  his  own  will  and  pleasure,  it  carries  witii  it  an 
absolute  ownership,  repugnant  to  any  limitation  over,  and 
destructive  of  it.  The  Court  did  not  make  any  distinction 
between  the  real  and  personal  estate,  and  say,  that  the  limita- 
tion over  was  good  as  to  the  one,  and  void  as  t<»  Uk^  other. 
They  said,  generally^  that  the  limitation  over  in  the  will  was 
void,  because  the  testator  gave  the  s<m  an  unqualified  power 
to  spend  the  whole. 

The  other  case  that  the  Court  relied  on  in  Jackson  v.  7>*.77, 
was  Ue  V.  I/c,  (5  Mass,  Rep,  500.)  decided  in  the  Supreme 
Court  of  Massachusetts,  in  1805.  There  the  testator  gave  by 
will,  to  his  son,  and  to  his  heirs  and  assigns  for  ever,  certain 
real  and  personal  estate,  and  then  added,  that  if  the  son  died 
without  heirs,  the  estate  which  he  should  leave  was  to  be  equally 
divided  between  two  other  persons.  The  son  did  die  without 
leaving  heirs,  and  the  question  arose  between  those  claiming 
the  real  estate  under  the  limitation  over,  and  those  claiming  it 
under  a  conveyance  from  the  son.  The  *opinion  of  the  Court  [  ♦  586  ] 
was  delivered  by  the  late  Ch.  J.  Parsons,  whose  character,  as 
a  lawyer  and  a  judge,  is  held  in  universal  reverence.  He  cited 
and  relied  upon  the  case  of  the  Attorney  General  v.  Hall, 
and  said,  that  ^^  whenever  it  is  the  clear  intention  of  the  testator 
that  the  devisee  should  have  an  absolute  property  in  the  estate 
devised,  a  limitation  must  be  void,  because  it  is  inconsistent 
with  the  absolute  pro|)erty  supposed  in  the  first  devisee.  And 
a  right  in  the  first  devisee  to  dispose  of  the  estate  devised,  at 
his  pleasure,  and  not  a  mere  power  of  specifying  who  may 
take,  amounts  to  an  unqualified  gift."  He  then  applied  the 
rule  to  the  case  before  him,  and  observed,  that  '<  the  absolute 
unqualified  interest  in -the  estate  devised,  was  given  to  the  son, 
which  was  inconsistent  with  the  limitation  over,  and,  conse- 
quently, the  limitation  was  void." 

The  error,  in  the  case  of  Jackson  v.  Bully  said  the  learned 
counsel,  was  in  applying  the  English  case  to  the  real  estate, 
when  it  was  applicable  only  to  chattels.  But  the  Supreme 
Court  of  Massachusetts  were  then  in  the  same  error,  for  they 
equally  so  apj>ried  it.  "The  limitation  over,"  says  Chief 
Justice  Parsonsy  "  makes  no  distinction  between  the  real  and  _ 
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/TV  ERROR,  personal  estate,  operating  only  on  such  part  of  either,  as  the 
first  devisee  should  leave."  In  both  of  those  cases,  the  devise 
was  of  real  and  personal  estate  in  the  same  sentence,  and  the 
same  limitation  over  was  created  as  to  each ;  and  neither  the 
English,  nor  the  Massachusetts  court,  admitted  any  difierence 
in  the  rule  of  construction,  or  in  the  operation  of  the  power  of 
alienation,  whether  applied  to  the  limitation  of  the  real  or  of 
the  personal  estate. 

T  do  not  know  that  either  of  those  two  last  decisions  have  ever 
been  questioned  in  any  court,  or  by  any  author.  They  were 
pronounced  by  the  highest  judicial  authorities;  and  Lord 
Hardwicke  (1  Ves,  10)  gives  his  sanction  to  the  accuracy  of 
the  English  case.  B  tocher  oft  v.  Broome,  (4  Term^  441.)  de- 
cided in  the  K.  B.  in  1791,  is  in  confirmation  of  the  doctrine 
of  the  prior  case.  That  was  the  case  of  a  devise  to  B,  and 
his  heirs,  and  if  he  die  without  having  settled,  or  otherwise 
disposed  of,  the  estate,  or  without  leaving  issue  of  his  body, 
then  the  devise  over.  B.  sold  the  premises  in  fee,  and  died 
without  issue,  and  the  question  was,  whether  the  ''^'purchas^ 
took  an  estate  in  fee,  and  the  K.  B.  held  clearly  that  he  did. 
The  decision  is  entirely  conformable  to  tlie  doctrine  in  the 
Attorney  General  v.  Hall,  void  Ide  v.  Ide,  and  Jackson  v.  BuU; 
but  a  single  expression  of  Lord  Ktnyon  is  seized  upon,*  and 
great  reliance  was  placed  upon  it  by  the  counsel  for  the  plain- 
tiff in  this  cau^e.  Lord  Kenyan  said,  (and  it  must  have  been 
in  loose  conversation  on  the  bench,)  that  if  the  case  had  turned 
on  the  question  whether  that  was  an  estate  tail  in  JB.,  he  should 
have  thought  it  extremely  clear  that,  on  failure  of  the  first 
limitation,  the  second  ought  to  have  taken  effect  as  an  execu- 
tory devise.  Perhaps  the  meaning  of  Lord  Kenyon  is  not  to 
be  clearly  understood.  It  was  an  observation  not  required  by 
the  decision,  nor  applicable  to  the  point ;  but  let  it  mean  what 
it  may,  are  we  to  permit  such  a  loose  remark  to  be  of  any 
weight  or  consideration,  in  opposition  to  the  deliberate  and 
solemn  judgments  of  the  courts  ?  It  is  enough,  I  apprehend, 
merely  to  mention  such  a  dictum,  and  then  to  pass  it  by  in 
silence. 

If  we  now  apply  these  cases  to  the  will  of  Lord  Stirling, 
we  cannot  but  be  struck  with  their  perfect  and  controlling 
application.  He  does,  in  the  first  place,  devise  and  bequeath 
unto  his  wife  Sarah,  all  his  real  and  personal  estate  whatsoever 
to  hold  the  same  to  her,  her  executors,  administrators  and 
assigns.  This  was  a  gifl  in  fee.  The  word  estate,  in  a  wiU, 
carries  the  land  and  all  the  testator's  interest  in  it.     It  is  genua 

fcneralissimum,  said  Lord  Holt,  (Countess  of  Bridgwater  v. 
)uke  of  Bolton,  1  Scdk,  236.)  and  includes  all  things  real  and 
personal.  The  words  ali  his  estate  are,  in  a  will,  descriptive 
of  his  fee ;  and  in  a  subsequent  case,  (Barry  v.  Edgworth,  2 
F,  Wms,  523.)  the  master  of  the  rolls,  referring  to  this  opinion 
of  Holt,  said,  that  the  law  was  then  settled  on  the  point,  and 
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that  the  word  estate  comprehended  not  only  the  thing,  but  the  in  error. 
interest  in  it ;  and  as  it  had  been  agreed  and  settled  to  convey     albany 
a  fee  in  a  will,  it  would  be  dangerous  to  refine  upon  it.     So  January,  mo. 
again,  Lord   Maiisfield  observed,  {Roe  v.  Harvey,  5  Burr,  ^^"t^^^^^^^ 
2638.)  that  the  word  estate,  in  a  will,  carried  every  thing,  v. 

unless  tied  down  by  particular  expressions.  And  in  a  subse-  Hobi»s. 
quent  *case,  {Holdfast  v.  Marten,  1  Term  Rep.  411.)  Mr.  J.  [  *  588  J 
Butter  said,  that  the  word  estate  was  the  most  general  word 
that  could  be  used,  and  words  of  restraint  must  be  added  to 
make  it  carry  less  than  a  fee.  And  lastly,  (for  I  will  not 
fatigue  myself  with  further  citations  on  the  point,)  Mr.  J. 
Patterson,  of  the  Supreme  Court  of  the  United  States,  declared, 
(3  Cranchy  134.)  that  the  word  estate  was  the  most  general, 
significant,  and  operative  word  that  can  be  used  in  a  will ; 
and  it  comprehends  both  the  land  and  the  inheritance. 

We  may  say,  then,  that  Lord  Stirling^  by  the  first  part  of 
his  will,  gave  an  estate  in  fee  to  his  wife.  So  he,  also,  repeated 
this  gift  of  a  fee,  by  the  next  clause  in  the  will,  when  he  adnuts 
expressly,  that  she  has  the  power  and  the  right  to  give,  devise, 
and  bequeath,  or  sell  or  assign,  the  estate,  or  any  part  thereof. 
This  power,  of  itself,  is  an  attribute  of  ownership,  and  carries 
with  it  a  fee.  Thus,  as  early  as  6  Eliz.  {Dalison^s  Rep.  58.) 
it  was  held  by  the  judges,  that  if  a  man  devises  land  to  his 
wife,  to  dispose  of  and  employ  it  upon  herself  and  her  son,  at 
her  pleasure,  she  takes  a  fee.  So  again,  Lord  Coke  says,  {Co. 
lAtt.  9.  6.)  that  if  a  man  devises  land  to  another,  to  give  and 
to  sell,  this  amounts  to  a  devise  in  fee ;  for,  in  a  will,  the 
word  heirs  is  not  necessary  to  create  an  estate  of  inheritance. 
There  are  many  other  cases  to  the  same  efiect,  which  I  need 
not  particularly  mention,  {Moor,  57.  2  Aik.  102.  2  Johns. 
Rep.  391.)  and  we  may  lay  it  down  as  an  incontrovertible  rule, 
that  where  an  estate  is  given  to  a  person  generally,  or  indefi- 
nitely, with  a  power  of  disposition,  it  carries  a  fee ;  and  the 
only  exception  to  the  rule  is,  where  the  testator  gives  to  the 
first  taker  an  estate  for  life  only,  by  certain  and  express  words, 
and  annexes  to  it  a  power  of  disposal.  In  that  particular  and 
special  case,  the  devisee  for  life  will  not  take  an  estate  in  fee, 
notwithstanding  the  distinct  and  naked  gift  of  a  power  of 
disposition  of  the  reversion.  This  distinction  is  carefiiliy 
marked  and  settled  in  the  cases.  {Tomlinson  v.  Dighton,  1 
Salk.  239.  1  P.  Wms.  149.  S.  C.  Crossling  v.  Crossling, 
2  Cox,  396.  Reid  v.  Shergold,  10  Ves.  370.  Good  title  v. 
Otway,  2  fPUs.  6.) 

The  question  then  occurs.  Was  the  limitation  over  to  Mrs. 
Duer  valid,  after  the  creation  of  such  an  estate  in  fee  ?  *Th<3  ['*  589  J 
words  of  the  will  were,  that  *'  in  case  of  the  death  of  his  wife, 
without  giving,  devising,  and  bequeathing  by  will,  or  otherwise 
selling  or  assigning,  the  estate,  or  any  part  thereof,  he  doth 
give  and  devise  all  such  estate  as  should  so  remain  unsold, 
undevised,  or  unbequeathed  to  his  daughter,  Lady  Catharine  ^"^ 
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IN  ERROR.  Duer,'^  &c.     This  limitation  over  must  be  either  as  a  remain- 
ALBANV,     ^®''  or  as  an  executory  devise,  and  it  is  impossible  that  it 

lanuary,  1819.  should  be  either,  upon  any  known  principles  of  law.     No 

^-^][^;^j^^J^  remainder  can  be  limited  after  an  estate  in  fee,  &nd,  therefore, 
V.  if  a  devise  be  to  A.  and  his  heirs,  and  if  he  die  without  heirs, 

RoBiifs.  tii^u  tQ  jj^  iji^  remainder  is  repugnant  to  the  estate  in  fee, 
and  void.  (Preston  v.  FunneU,  fViUe$'s  R^.  164.  Pells  v. 
Brovmy  2d  point,  Cro.  Jac.  590.)  Nor  can  the  limitation  over 
operate  by  way  of  executory  devise,  because  the  power  to 
dispose  of  the  estate  by  will  or  deed,  which  Lord  Stirling  gave 
to  his  wife,  is  fetal  to  the  existence  of  that  species  of  interest 
li  is  a  clear  and  settled  rule  of  law  that  an  executory  devise 
cannot  be  prevented  or  defeated  by  any  alteration  of  the  estate 
out  of  which,  or  after  which,  it  is  limited,  or  by  any  mode  of 
conveyance.  It  cannot  be  created,  and  it  cannot  live  under 
such  a  power  in  the  first  taker.  '^  These  limitations,"  says 
Mr.  J.  Powell,  {Scattenoood  v.  Edge^  1  Salk.  229.)  "  make 
estates  unalienable,  for  every  executory  devise  is  a  perpetuity, 
as  &r  as  it  goes,  that  is  to  say,  it  is  an  estate  unalienable, 
though  all  mankind  join  in  the  conveyance."  ( Vide,  also,  2 
Feame,  p.  51.  by  PowelL  2  Sound.  388.  d.  note.)  We  are 
obliged,  therefore,  to  have  recourse  to  the  explicit  and  settled 
doctrine,  in  the  cases  of  2'Ac  Attorney  General  v.  Hall,  and 
of  IJe  V.  Ide,  and  of  Jackson  v.  BuU,  and  say,  that  an  absolute 
ownership  or  capacity  to  sell,  in  the  first  taker,  and  a  vested 
rii^lit  by  way  of  executory  devise  in  another,  which  cannot  be 
afl'ectod  by  such  alienation,  are  perfectly  incompatible  estates, 
and  repugnant  to  each  other,  and  the  latter  is  to  be  rejected 
as  void. 

Lord  Stirling  clearly  intended  to  give  his  wife  an  estate  in 
fee.  The  words  amount  to  demonstration  of  that  intention. 
If  she  sold  the  land,  she  was  not  accountable  for  the  proceeds. 
She  could  not  be  chargeable  with  waste,  and  she  might  mort- 

[  *  59()  ]  gage  or  incumber  the  land,  for  that  is  included  *in  the  right 
to  give,  and  sell,  and  assign.  And  when  he  attempted  to 
ingraft  an  executory  devise  or  limitation  over,  upon  a  fee  with 
such  an  absolute  power  of  control,  he  did  what  was  incompat* 
ibie  with  his  other  and  principal  intention,  and  which  the  courts 
must,  of  necessity,  reject  as  repugnant  and  void. 

There  is  not  a  case  to  be  found,  in  which  a  valid  executory 
devise  was  held  -to  subsist  under  an  absolute  power  of  aliena- 
tion in  the  first  taker.  I  have  looked  at  the  cases  so  industri- 
ously collected  by  the  plaintifTs  counsel,  and  there  are  none 
of  them  that  reach  this  point.  All  executory  devises  may  be 
faid,  in  some  degree,  to  depend  upon  the  will  or  discretion  of 
the  owner  of  the  precedent  estate.  If  a  devise  be  to  A.  in  fee, 
but  if  he  die  without  issue  living  at  his  death,  then  over  to  £., 
it  is  in  his 'volition  and  power,  (morally  speaking,)  not  to 
marry,  or  to  marry,  and  have  issue,  and  so  avoid  the  devise 
over.  So,  if  the  limitation  over  be  made  to  depend  upon  tlio 
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coDtingencyy  that  the  first  taker  marry  without  the  consent  of  /iv  error, 

i?.,  or  marry  a  prohibited  person,  he  may,  undoubtedly,  avoid     albany/ 

marrying  without   the   requisite   consent,  or  avoid  marrying  January, jsk 

against  the  prohibition,  and  so  defeat  the  limitation.     But  these 

<Ustinctions  have  nothing  to  do  with  the  simplicity  and  good 

sense  of  the  general  rule  we  are  discussing.     The  first  taker, 

in  these  special  cases,  has  not  an  absolute  discretion  and  fi^ee 

agency,  within  the  meaning  of  the  rule.     The  sound  doctrine 

on  the  subject  is,  that  an  executory  devise  under  the  salutary 

checks  provided  for  it,  is  a  stable  and  unalienable  interest,  and 

the  first  taker  has  only  the  use  of  the  land  or  chattel,  pending 

the  contingency  mentioned  in  the  will ;  and  he  cannot  convert 

the  property  to  his  own  use,  and  defeat  the  subsequent  estate 

by  a  voluntary  alienation.     This  is  the  rule  for  which  we 

contend,  and  it  was  not  so  with  Lady  Stirling,     She  could 

give  and  devise,  and  she  could  sell  and  assign,  the  estate  when, 

and  to  whom,  and  for  what  purpose,  she  pleased.     She  was  a 

firee  moral  agent,  and  an  absolute  and  independent  owner,  in 

respect  to  the  estate.     This  is  what  we  understand  by  a  right, 

incompatible  with  an  executory  devise,  and  this  is  what  we  are 

to  understand  by  the  books,  when  they  *speak  of  a  hmitation       [  *  591  ] 

over  as  being  void,  because  inconsistent  with  such  an  absolute 

power  and  dominion  in  fee. 

But  it  is  time  that  this  discussion  should  draw  to  a  close. 
The  result  of  my  inquiry,  is  a  belief,  that  the  defendant  has  a 
good  title  under  the  judgment  and  execution,  and  that  if  he 
had  not,  he  is,  nevertheless,  protected  by  the  statute  of  limita- 
tions, because  Lady  Stirling  was  seised  in  fee,  so  as  to  enable 
the  statute  to  run  against  her,  when  the  adverse  possession 
commenced,  in  1794.  Upon  either  ground,  if  correct,  the 
judgment  must  be  affirmed.  During  the  examination  of  this 
subject,  I  have  not  been  insensible  to  the  weight  of  the  inquiry, 
and  more  especially,  as  one  of  the  judges  of  the  Court  below 
seems  to  think  the  law  in  fiivor  of  the  claim.  The  counsel  for 
the  plaintiff,  and  one  of  them  a  son  of  a  lessor  of  the  plaintiff, 
have,  indeed,  labored  the  points  in  their  argument  annexed  to 
the  case,  as  well  as  at  this  bar,  with  a  diligence  and  painful 
anxiety,  and,  no  doubt^  with  a  sincere  conviction,  that  has 
excited  my  sympathy.  The  descendants  of  Lord  Stirling 
appear  to  feel,  that  a  rich  inheritance  has  been  injuriously 
snafched  from  their  enjoyment,  but  I  think  it  was  fiiirly  lost  by 
the  inability  or  neglect  of  their  ancestor,  or  his  representatives, 
to  redeem  the  incumbrance.  And  if  the  law  was  with  the 
plaintiff,  would  not  our  sympathies  be  as  properly  directed  .o 
this  defendant,  whose  father  was  a  b<ma  fide  purchaser  under 
the  execution,  and  cultivated  the  premises  as  his  own  for  20 
vears,  and  died  in  possession,  and  transmitted  the  firuit  of  his 
labor  to  his  son  ?  The  truth  is,  that  judges  are  bound  to 
declare  the  rules  of  law  strictly,  without  regard  to  consequences! 
They  must  follow  the  conclusions  of  the  understanding,  and 
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tN  ERROR,  not  the  dictates  of  the  heart.     If  the  argument  on  the  part  of 

4LBANV  '  ^®  plaintift*  has  made  a  more  favorable  impression  upon  others 

January/ isis.  than  it  has  upon  me,  I  shall  be  perfectly  contented.     I  am, 

however,  obliged  to  say,  as  the  case  strikes  me,  that  the  law 

is  with  the  defendant,  and  that  the  judgment  ought  to  be 

Makciui.      affirmed. 


MIntyre 


March  fiC, 


[•6921 


This  being  the  unanimous  opinion  of  the  Court,  it  was, 
thereupon,  ordebed,  adjudged  and  decreed,  that  the  judg- 
ment of  the  Supreme  Court  be  affirmed,  and  that  the  plainti^ 
*in  error  pay  to  the  defendant  in  error  fifty  dollars  and  fifteen 
cents,  for  his  costs  and  charges  in  and  about  his  defence  in 
this  Court ;  and  that  the  record  be  remitted,  6lc.  {a) 

Judgment  of  affirmance. 

(a)  See  Morton^t  Execmlors  t.  7U  Tenr^^taumU  cf  Cre^n,  20  J^ms,  Rep.  106 
Bank  of  J^ew-York  v.  Eden,  17  Jokns,  Rep.  105.  Rid,  271.  Cumnung  t 
Eden,  1  Cowcn,  70. 


Archibald  M^Intyre,  George  A.  M^Leish,  Daniel 

Crieghton  and  John  M*Intyre,  appellants, 

against 

George  W.  M ancius  and  James  Brown,  respondents. 

A  court  of  THIS  was  an  appeal  from  the  Court  of  Chanceiy. 
lm^^^'\oZ  The  appellants,  on  the  29th  of  July,  1817,  filed  their  biU 
courts  of  law,  against  the  respondents,  stating,  that  on  the  30th  of  September^ 
discover-  "^of  1816,  they  endorsed,  in  blank,  a  certain  promissory  note,  drawn 
facts,  \o  nid  a  and  Signed  by  Daniel  Dow  and  William  Menzies,  in  the  name 
c^ii^*"or^  and  firm  of  "  Doto  fy  Menzics,^^  payable  to  the  appellants,  or 
fe'j^iiiig  i««  tlieir  order,  at  the  bank  of  New- York,  for  4,000  dollars ;  which 
but  h  will  'not  note  was  immediately  thereafter  delivered  by  Dow  fy  Mtnzies^ 
compel  R  dc-  or  One  of  them,  to  the  respondent,  Georj^e  W.  Mancius,  who 

fendaiil  lo  di»-  '  r  »  o 

cover  lliat  which,  if  h«  answen  in  tb«  affirmative,  will  subjeci  him  to  punishment,  o^  render  him  iufamouB, 

or  expose  him  to  a  penalty. 

A  bill  of  discov0r>'  oufi^i  to  state  the  matter  relative  to  which  the  discover}'  n  soogfat,  the  interest  of  the 
party,  and  the  right  of  ilie  4>taintifr  to  a  discovery,  so  far  as  to  enable  the  court  to  see  that  the  ends  of 
justice  require  tlie  interposition  of  its  powers ;  and  where  the  facts  sought  to  be  discovered  are  to  be  used 
as  evidence  at  low,  they  should  be  so  far  stated  as  to  show  their  perUnency  and  releTaacy. 

Where  a  bill  of  discovery  stated,  that  tlie  plaintiffs  endorsed  a  promissory  note  drawn  by  D.  for  a  cer- 
tain sum  mentioned,  payable  to  the  plaintiflfs,  or  order,  which  note  was  immediately  thereaAer  delivered 
by  D.  to  jV.,  who  bccaiae  the  solo  proprietor  thereof ;  that  B,,  a  cUrk  of  if.,  was  a  material  witness  lor 
the  plaintitTs,  as  they  arc  advi&ed  oy  counsel,  and  verily  believe,  on  the  trial  of  anv  suit  at  law  agahist 
them  on  the  note,  against  which  they  have,  as  advised.  &c.,  a  good  and  substantial  defence  on  the  merits; 
and  that  Af.  4*  B,  confederating,  Ate.  to  deprive  the  puuntifis  of  the  benefit  cfB.'t  testimony,  and  to  pre- 
vent tliom  from  osla}>lishing  U)eir  defence  as ainsl  the  note,  6lc,,  have  brought  a  suit  at  law  on  the  note 
against  the  plainiiffs,  in  the  names  of  both  Ja.  Sf  B.,ta  endorsees :  and  the  bill  charged,  that  the  note  was 
tratisferred  by  D.  lo  Af.  solely,  and  who  alone  paid  the  coosiderBlioa,  if  any,  for  the  transfer:  and  that  if 
B.  has  now  any  interest  in  the  note,  it  has  been  acquired  since  the  suit  was  commenced,  and  if  before,  it 
was  colorable  merely,  and  for  the  express  purpose  of  making  B.  a  party  to  the  suit  at  law,  so  as  to  deprive 
the  plaintiffs  of  the  benefit  of  his  lestimeay,  itc.^  praying  a  dUeooery  as  to  tlie  matters  so  stated,  aod 
to  which  the  defendants,  M,  3f  B.,  were  specially  mierrogaied,  and  to  which  bill  there  was  Kdemumr: 
'^tid,  that  the  demurrer  was  not  well  taken,  but  that  the  defendants  ought  to  be  compelled  to  nuwer, 
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then  became  the  endorsee  and  proprietor  thereof.  That  at  the  IJV  error. 
time  the  said  note  fell  *due,  Dotv  fy  Menzies  had  become  albanv  ' 
insolvent,  and  have  been  ever  since,  and  still  are  unable  to  pay  January,  1819. 
the  amount  claimed  on  the  note,  in  consequence  whereof,  the  "^"^J!^^!!^^^^ 
appellants  will  be  compelled  to  pay  the  whole  amount  thereof,  v. 

if  payment  should  be  ultimately  enforced.  That  at  the  time  Mascius. 
of  the  transfer  of  the  note,  the  same  became  the  sole  property 
of  Mancius,  and  has  ever  since  continucR  to  he  his  sole  property  : 
tiiat  he  has  never  transferred  or  sold  the  property  of  the  note, 
nor  any  interest  therein,  to  the  respondent,  James  Brown,  nor 
to  any  other  person,  unless  it  be  with  the  fraudulent  design 
hereafter  mentioned.  That  the  appellants  have  a  good  and 
substantial  defence  on  the  merits  against  the  recovery  of  the 
moneys  demanded  on  the  note,  as  they  are  advised  by  their 
counsel,  and  verily  believe.  That  the  respondent,  Brown,  (o 
clerk  of  Mancius,)  as  the  appellants  are  advised  by  their  coun- 
sel, and  verily  believe,  would  be  an  important  and  material 
witness  for  them,  on  the  trial  of  any  suit  brought  for  the  recov- 
ery of  the  moneys  claimed  on  the  said  note.  That  Mancius, 
in  order  to  deprive  the  appellants  of  the  testimony  of  Brown, 
and  thereby  prevent  them  from  establishing  their  defence 
against  vthe  recovery  of  the  moneys  claimed  on  the  note,  has 
caused  a  suit  to  be  commenced  against  the  appellants,  as  the 
endorsers  of  the  note,  in  the  Supreme  Court,  in  the  names  of 
the  respondents,  as  plaintiffs,  claiming  to  be  the  endorsees 
of  the  said  note,  and  the  joint  owners  thereof,  which  suit  is  at 
issue.  That  the  consideration,  if  any,  for  which  the  note  was 
.  transferred,  was  paid  solely  by  Manciiis ;  that  Brovm  paid  no 
part  thereof,  and  had  no  interest  therein,  but  the  note  was 
transferred  solely  to  Mancius,  who  was  the  only  person  inter- 
ested therein.  That  Mancius  has  never  sold  to  Brown  any 
interest  or  share  in  the  note  and  the  moneys  claimed  thereon, 
but  that  M.  is  still  the  sole  owner  and  proprietor  of  the  note, 
and  that  if  M,  has  ever  sold  or  transferred  to  Brovm  any  interest 
or  share  in  the  note  and  the  moneys  claimed  thereon,  it  was  after 
the  commencement  of  the  suit  before  mentioned,  and  whether 
before  or  after,  the  same  was  only  colorable,  and  made  mth  the 
design  and  intention,  and  for  the  express  purpose,  of  making 
Brown  a  party  to  the  s%iit,  so  that  the  appellants  could  not 
have  it  in  their  power  to  make  use  of  him  as  a  witness,  and 
*to  deprive  them  of  the  benefit  of  his  testimony,  which  Mancius  [  ♦  594  ] 
well  knew  would  be  important  and  material  to  them,  and  that 
the  said  suit  is  brought  for  the  sole  benefit  and  advantage  of 
Mancius.  The  bill  stated,  that  the  appellants  cannot  discover 
the  truth,  except  by  the  answer  of  the  respondents,  and  sought 
a  discovery,  by  special  interrogatories,  as  to  all  the  foregoing 
matters,  and  prayed  an  injunction  to  stay  the  suit  at  law,  and 
process  to  appear  and  answer.  To  this  bilf  the  respondents 
having  appeared,  filed  their  joint  and  several  demurrer,  assign- 
ing^  for  causes  of  demurrer^  that  the  appellants  in  their  bill  aid 
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IN  ERROR,  not  set  forth  the  nature  of  their  defence  to  the  suit  at  law,  and 
that  the  bill  does  not  show  that  the  discovery  sought  is  nece^ 
sary,  or  would  be  useful,  for  their  defence  to  the  said  suit. 

A  petition  was  presented  by  the  appellants  to  the  Court  of 
Chancery,  at  the  last  September  term,  for  an  injunction  to  stay 
proceedings  in  the  suit  at  law,  wliich  was  denied  with  costs. 
{Vide  3  Johns,  Ch,  Rep.  45.) 

The  demurrer  was  set  down  for  argument  and  brought  to  a 
hearing  in  November ^  1818,  when  his  honor  the  Chancellor 
decreed,  that  the  appellants'  bill  should.be  dismissed,  with 
costs. 

From  this  decree  the  appellants  appealed  to  this  Court.  His 
honor  the  Chancellor  assigned  the  reasons  for  the  decree,  which 
were  the  same  as  those  given  on  the  motion  for  an  injunction 
in  the  same  cause.     {Vide  3  CA.  Rep.  45.  47.) 

For  the  appellants  it  was  contended,  that  the  decree  ought 
to  be  reversed : 

1.  Because  the  law  did  not  require  from  the  appellants  a 
disclosure  of  the  particular  ground  of  defence  on  which  they 
intended  to  rely  at  law. 

2.  Because  the  bill  in  this  case  states  sufficient  to  show  the 
pertinency  and  materiality  of  the  disclosure  it  seeks  for. 

3.  Because  the  discovery  being  obtained  at  the  expense  of 
the  appellants,  and  it  being  principally  for  another  tribunal  to 
judge  of  its  materiality,  the  bill  should  not  have  been  dismissed, 
unless  it  had  ap])eared  upon  the  face  of  it,  that  the  discovery 
sought  for  was  "  obviously  frivolous  or  merely  impertinent," 
which  cannot  be  contended. 

*4.  Because  the  discovery  prayed  for  would  be  material  to  the 
appellants,  on  their  trial  at  law,  in  many  respects. 

The  respondents  insisted  that  the  decree  ought  to  be 
affirmed : 

1.  Because  the  bill  does  not  sufficiently  state  the  nature  of 
the  defence  of  the  appellants  to  the  suit  at  law. 

2.  Because  the  discovery  sought  for  may  lead  to  a  for- 
feiture. 

3.  Because,  admitting  that  B,  having  no  interest,  and  not 
being  exposed  to  any  forfeiture,  is  bound  to  answer ;  yet  M, 
since  the  discovery  as  to  him  may  lead  to  a  forfeiture,  is  pro- 
tected from  answering :  and  the  bill  being  for  discovery  merely, 
in  aid  of  a  defence  at  law,  and  not  for  relief,  B,U  answer,  acknit-* 
ting  the  facts,  would  be  immaterial  and  nugatory. 

4.  Because  3f.  and  B,  were  charged  with  a  eonspiraey. 

5.  Because  B.  is  charged  with  mainienance. 

Van  Buren  (Attorney  General)  and  T.  A.  Emmet  for  the 
plaintiff.  The  demurrer  admits  that  Brown  is  a  mere  nomi* 
nal  party,  and  without  any  interest  in  the  suit  in  the  Supreme 
Court ;  and  that  he  was  made  a  party  for  the  express  purpoie 
of  depriving  the  appellants  of  his  testimony. 
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The  chancellor  says,  the  matter  sought  for  by  the  discovery  /iv  error. 
h*  ty  be  immaterial  or  frivolous.     But  it  is  not  for  the  court  of     aldany 
equity  to  determine  whether  the  facts  discovered  could  be  used,  January^  is\o. 
or  how,  or  for  what  purpose.     It  is  for  the  court  of  law  to  ^TJj!^]^^^^]^ 
judge  of  their  materiality,  when  offered  in  evidence,  unless  it  v. 

appear  on  the  face  of  the  bill,  that  the  discovery  would  be  Wancius. 
frivolous  or  impertinent.  The  discovery  sought  is  at  the  cost 
of  the  plaintiffs.  It  is  competent  for  a  defendant  to  the  suit 
at  law,  to  show  that  the  plaintiff  is  a  mala  fide  holder.  {Buck- 
Ian  I  V.  Tankard y  5  Term  Rep.  578.)  It  is  true  that  the 
plaintiff,  though  a  mere  trustee,  cannot  be  defeated,  if  he  holds 
bona  fide.  But  here  Brown  is  made  a  plaintiff,  for  the  purposes 
of  fraud  and  injustice.  And  whether  he  is  so  or  not,  it  is  for 
the  court  at  law  to  decide.  {Conioy  v.  Warren^  3  Johns.  Cas. 
259.)  Some  of  the  objections  now  made,  if  they  had  been 
stated  in  the  (Tourt  below,  might  have  been  obviated,  by 
amending  the  bill,  so  *as  to  exclude  any  discovery  which  might  [  ^  596  ] 
involve  a.forfiiture,  or  a  penalty  for  maintenance. 

The  bill  states  nothing  which  can  lead  to  the  supposition, 
that  the  inquiry  is  for  the  purpose  of  enabling  the  plaintiffs  to 
set  up  usury  as  a  defence.  The  suggestion  of  usury  is  perfect- 
ly gratuitous.  A  court  of  chancery  will  aid  a.  party  to  per- 
petuate the  testimony  of  witnesses  to  establish  usury.  {Earl 
of  Suffolk  V.  Green,  1  Atk.  450.) 

The  bill  does  not  state  any  grounds  for  the  allegation  of  a 
conspiracy.  The  bill  does  not  charge  maintenance,  B.  was 
not  to  have  any  part  of  the  money  recovered.  It  is  neither 
maintenance  by  the  statute,  nor  at  the  common  law.  (8  Johns. 
Rep.  228.) 

,The  counsel  cited  the  following  authorities  on  the  subject. 
1  Vernrm,  109.  n.     Bird  v.  Ilardwicke,  2   Fes.  493.     1  Atk. 

449.  1  Caincs's  Cases  in  Error,  5.     2  Vem.  442,  443.     2  Ves. 

450.  8  Ves.  jun.  398.     I  Equity  Cas.  Abr.l6.  case  5.     2 
Madd.  Ch.  Rep.  228. 

Henry,  contra,  insisted,  that  the  party  asking  a  discovery 
must  disclose  explicitly  the  object  and  purpose  of  the  discovery, 
for  he  has  no  right  to  ask  it,  unless  necessary  to  aid  him  in  his 
suit  at  law.  ( I  Johns.  Ch.  Rep.  5.  Cooper's  Eq.  PI.  60.) 
The  right  of  the  party  to  the  discovery,  and  its  materiality, 
must  be  stated,  for  the  purpose  of  preventing  frivolous  bills. 
(Mitford's  PI.  52.  155.  1  Maddock's  Ch.  Rep.  161.)  There 
is  no  excuse  for  the  plaintiffs'  not  setting  out  clearly  their  title 
and  defence.  They  state  that  they  have  a  substantial  defence ; 
but  what  is  it  7  It  may  be  usury,  and  then  they  have  no  right 
to  ask  a  discovery.  The  bill  charges  a  firaudulent  design  in 
the  defendants. 

The  cases  on  this  point  are  referred  to  in  Cooper's  Eq.  P/., 
(202,  203,  204,  205,  206,  207.)  where  the  rules  are  collected, 
and  the  distinctions  stated.     {Mtf.  PL  149.  157,  158.     1 
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1  Bro,  Ch.  Rep. 
Term  Rep,  153. 


97.     14  Vtt. 
1  Johns,  C%. 
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FN  ERROR.  Madd.  Ch.  173.  I  Aik,  539. 
59.  65.  1  Ves.  246.  248.  1 
Rep.  367.  439.     1  AtTc,  450.) 

A  demurrer  may  be  good  as  to  one  defendant,  though  bad 
afi  to  another.  {Cooper' a  En,  PL  113.  8  Ves.  jun.  11.  1 
Ves.  403,  404.)  The  bill  is  tor  discovery,  and  not  for  relief; 
and  if,  as  to  Brown,  the  discovery  was  made,  it  would  *not  bo 
used  against  Mancius.  (2  Ves.  jun.  11.  IF.  Wms.  300.  1 
Aik.  232.) 

The  materiality  of  the  defence  must  be  shown.  ( Cooper's 
Eq.  PI  199.  Bishop  of  London  v.  Fyiche,  1  East's  Rep.  457. 
n.  a.)  If  we  cannot  see  what  the  defence  is,  the  materiality 
cannot  be  seen. 

Again ;  the  bill  charges  a  conspiracy  between  the  respond- 
ents to  deprive  the  appellants  of  the  testimony  ofBrovm,  and 
all  the  pretences  set  up  are  leading  to  that  design.  A  conspir- 
acy to  mjure  individuals  is  indictable.  {Hawlc.  P.  C.  ch.  62. 
8.  2.     8  Mod.  12.     6  Mod.  185.     2  Lord  Raym.  1167.) 

If  it  be  to  suppress  evidence  and  defeat  a  defence,  it  is 
maintenance.     (4  Hawk.  P.  C.  134.) 

The  cases  in  which  a  discovery  may  be  compelled  are  stated 
by  Cooper,  {Eq.  PI  157,  158.) 

A  demurrer  admits  no  fact  not  well  pleaded  or  set  up.  (2 
Madd.  Ch.  338.) 

Spencer,  Ch.  J.  If  this  were  a  bill  of  discovery  in  the  ordi- 
nary sense,  I  should  entertain  no  doubt,  but  that  the  demurrer 
was  well  founded.  It  is  a  bill  to  discover  whether  Brown,  who 
is  alleged  to  be  a  material  witness  for  the  appellants  on  the 
trial  of  a  cause  pending  between  these  parties  in  the  Supreme 
Court,  has  not  been  made  a  party  collusively,  without  having 
any  interest  in  the  subject  matter  of  the  suit,  and  for  the  pur- 
pose of  depriving  the  appellants  of  the  benefit  of  his  testimony. 
In  this  view,  it  is  a  case  of  the  first  impression  and  novelty, 
and  it  must  be  examined  and  decided  upon  general  principles, 
and  analogies  drawn  fi'om  adjudged  cases. 

As  a  general  rule,  a  bill  of  discovery  must  state  the  matter 
in  relation  to  which  a  discovery  is  sought,  the  interest  of  the 
party,  with  the  right  to  require  tlie  discovery.  The  Court  of 
Chancery  acts  ancillary  to  the  courts  of  law,  in  compelling  a 
discovery  of  &cts  to  aid  a  party  in  prosecuting  or  defending 
his  rights.  But  it  is  a  fundamental  rule,  that  it  will  not  compel 
a  defendant  to  discover  that  which,  if  he  answers  in  the  affirma- 
tive, will  subject  him  to  punishment,  or  render  him  infamous, 
or  expose  him  to  a  penalty.  And  if  •the  bill  require  him  to 
answer  to  facts  of  this  description,  he  may  demur  to  it  suc- 
cessfully. 

Does  the  bill  in  this  case  sufficiently  state  the  appellants' 
case,  the  nature  of  the  defence  proposed  to  be  aided  by  the 
discovery  sought?  and  will  the  respondents  be  exposed  to  a 
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criminal  prosecution  or  penalty,  if  they  answer  the  interroga-  /iv  error, 
tions  of  the  bill  affirmatively  ?  and  is  the  discovery  material  ?        Albany 

The  bill  states,  that  the  appellants  endorsed,  in  blank,  a  Januaiy,  jsid. 
promissory  note  drawn  by  Dotve  fy  Menzies,  payable  to  the  '  ^ 

appellants,  or  their  order,  for  4,000  dollars ;  that  the  note  was 
immediately  delivered  to  Manciusy  who  became  the  endorsee, 
and  sole  proprietor  thereof;  that  Brovm,  a  clerk  to  Mancius, 
is,  as  the  appellants  are  advised  by  counsel,  and  as  they  verily 
believe,  an  important  and  material  witness  for  them  on  the 
trial  of  any  suit  brought  on  the  said  note,  and  that  they  have 
a  good  and  substantial  defence  on  the  merits  against  the  said 
note,  as  they  are,  also,  advised  by  counsel,  and  believe  ;  that 
the  respondents,  combining  and  confederating  together  how  to 
injure  the  appellants,  and  how  to  deprive  them  of  the  testimo- 
ny of  Brown^  and  prevent  the  appellants  from  establishing  their 
defence  against  the  said  note,  have  commenced  a  suit  thereon 
in  the  Supreme  Court,  in  the  names  of  both  the  respondents 
as  endorsees,  which  suit  is  at  issue ;  charging,  that  the  con- 
sideration, if  any,  for  which  the  note  was  transferred  by  Dowe 
fy  Menzies,  was  paid  to  them  solely  by  Mancius,  and  that 
Brovm  paid  no  part  thereof,  and  had  no  interest  therein,  and 
that  if  Brown  has  now  any  interest  in  the  note,  it  was  after 
the  commencement  of  this  suit,  or,  if 'bef<)re,  it  was  colorable, 
and  in  contemplation  of  a  suit  on  the  note ;  and  that  Broum's 
name  was  thus  used  in  the  said  suit,  to  deprive  the  appellants 
of  the  benefit  of  his  testimony.  Of  these  facts  the  bill  seeks 
a  discovery  by  special  interrogations. 

To  this  bill  the  respondents  demurred,  and  the  Chancellor 
held  it  to  be  well  taken,  on  the  ground,  that  the  bill  showed 
no  right  to  the.  disco  very ;  that  the  object  and  purpose  of  the 
discovery  was  not  disclosed,  that  it  might  be  useless  or  frivolous, 
and  that  it  might  enable  the  appellants  to  convict  the  respond- 
ents of  a  crime,  or  subject  them  to  a  forfeiture. 

♦Bills  of  discovery  are  for  the  purpose  of  gaining  a  knowledge  [  •  599  ] 
of  facts  within  the  privity  of  the  defendant,  and  the  case  must  be 
so  far  disclosed  as  to  enable  the  court  of  equity  to  see  and  be 
satisfied  that  the  ends  of  justice  require  the  interposition  of  its 
powers ;  and  when  the  facts  attempted  to  be  elicited  may  be 
evidence  in  a  court  of  law,  it  should  be  shown,  by  a  statement 
of  the  case,  that  the  facts  interrogated  to  would  be  pertinent, 
and  might  be  material,  and  hence,  ordinarily,  the  case  must  be 
so  far  stated  as  to  show  the  relevancy  of  the  facts  intended  to 
be  drawn  forth. 

In  the  present  case,  no  &cts  are  required  to  be  answered  to 
which  would  be  evidence  in  the  trial  at  law ;  for,  admitting  that 
Manciua  alone  paid  the  consideration  for  the  transfer  of  the  note, 
and  that  Brovm  had  no  kind  of  interest  in  it,  this  would 
not  defeat  the  suit  at  law.  It  might  still  be  prosecuted  in  their 
joint  names,  and  Brawn  be  merely  a  trustee  in  part  for  Memdui. 
For  all  the  purposes  of  the  discovery  sought,  the  biO  10  ftiH  '^ 
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JN  ERROR,  and  ample :     The  appellaDts  seek  to  have  Brown  as  a  witness 
ALBANY,    ^^'  them  at  law,  on  the  ground  that  he  has  been  wrongfully  made 

January,  1819.  a  party,  without  any  interest  in  the  suit,  and  to  deprive  them 
of  the  benefit  of  his  testimony ;  and  in  this  view,  as  they  ask  for 
no  facts  to  be  used  as  evidence  on  the  trial,  it  was,  I  apprehend, 
stating  enough  to  allege  generally,  that  they  had  a  defence,  of 
which  the  respondents  sought  to  deprive  them,  by  incapaci- 
tating their  witness  from  testifying,  by  the  contrivance  of  mak- 
ing him  a  formal  party  on  the  record. 

The  ordinary  rules  of  the  Court  cannot  with  propriety  be 
applied  to  a  case  entirely  aside  of  the  common  course  of  pro- 
ceeding ;  and,  in  a  case  of  such  novelty,  the  general  principles  on 
which  discoveries  will  be  granted  can  only  be  regarded ;  and 
those  principles  ought  to  be  applied  to  a  new  case,  in  further- 
ance of  justice ;  and  it  seems  to  me  that  the  general  principle 
that  a  court  of  equity  will  aid  a  court  of  law  in  the  compelling 
a  discovery  of  fects  material  to  the  defence  of  a  party,  applies, 
with  peculiar  force,  to  the  present  case ;  for  we  cannot  but  per- 
ceive that  unless  Broum  be  so  far  disengaged  from  his  present 
'situation,  as  a  party  apparently  interested  in  the  suit  at  law, 
when  it  is  alleged  he  has  no  interest  in  it,  that  gross  injustice 
is  practised,  ^without  any  other  means  of  detecting  or  defeating 
it.  In  the  case  of  the  Bishop  of  London  v.  Fyiche,  (1  Br.  Ch. 
Rep,  96.)  Lord  Thurlow  said,  that  case  was  the  first  instance 
of  a  demurrer  for  immateriality ;  and  that  if  the  demurrer  was 
to  a  bill  where  the  matter  was  obviously  fiivolous,  the  court 
might  interfere  ;  and  that  where  a  man  comes  for  a  discovery 
of  evidence  material  to  his  defence,  the  other  party  shall  not 
protect  himself  against  the  discovery,  unless  he  can  show  him- 
self liable  to  penalties.  I  cite  this  case  to  show,  that  if  the 
appellants  have  a  right  to  know  whether  Brown  has  an  interest 
in  the  note,  that  a  court  of  equity  will  not  undertake  to  say, 
that  the  object  of  the  discovery  may  be  immaterial  or  frivolous ; 
and  also  to  show  that  a  court  of  chancery  will  not  refuse  its  aid 
upon  the  possibiUty  that  the  discovery  sought  may  render  the 
party  liable  to  penalties. 

It  was  strongly  insisted  on  the  argument,  that  an  answer  by 
the  respondents,  in  the  aflHrmative,  to  the  interrogations  of  the 
bill,  would  subject  the  respondents  to  punishments  and  penal- 
ties for  maintenance  or  a  conspiracy.  Maintenance  is  an  of- 
ficious intermeddling  in  a  suit  that  in  no  way  belongs  to  one, 
by  assisting  either  party  with  money,  or  otherwise,  to  prese- 
,cute  or  defend  it ;  or,  strictly  speaking,  it  is  the  assistance  of 
another  person  in  a  law  suit,  without  having  any  privity  or 
concern  in  the  subject.  {WUkham  v.  Conklingy  8  Johns.  Itep. 
328.)  There  does  exist  a  privity  between  Brown  and  Mancius, 
for  we  cannot  intend  that  Brown* s  name  is  used  without  his 
consent,  and  he  cannot  incur  the  penalties  of  maintenance,  for 
upholding  a  suit  in  which  he  is  a  party,  although  n<Mninally  so ;. 
for  by  the  endorsement  of  the  note,  and  the  suit  by  the  respond- 
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ents  as  endorsees,  Brovni  would  acquire  a  legal  title  to  a  moiety  IN  error. 
of  the  note,  and  would  be  a  trustee  for  Mancius^  if  he  had  not    albany 
paid  any  part  of  the  consideration  money  for  the  transfer.  January,  isis. 

A  confederacy  between  two  or  more  persons  to  injure  an  ^"jJ^J^J^^^^^ 
individual,  by  an  act  unlawful  or  prejudicial  to  the  conmiunity,  v. 

is  a  conspiracy,  and  is  punishable  as  such.     But  the  act  must     Makchjs 
be  unlawful ;  and  for  the  reason  already  given,  it  is  not  an 
unlawful  act,  punishable  as  a  crime,  for  a  person  to  become 
the  trustee  of  another  for  the  collection  of  a  note. 

•It  was  urged  that  the  discovery  sought  might  be  for  the  [*60l.] 
purpose  of  proving,  by  the  testimony  of  i^rot^,  that  the  note 
was  given  on  a  usurious  consideration  ;  but  ho  part  of  the  bill 
leads  to  any  such  inquiry,  and  we  are  not  at  liberty,  on  vague 
conjecture,  to  presume  any  such  defence.  If  Broum  has  been 
joined  as  a  party  to  the  suit  at  law,  without  any  interest  in  the 
subject,  and  for  the  express  purpose  of  depriving  the  appellants 
of  his  evidence,  it  would,  in  my  opinion,  form  no  objection  to  the 
discovery  sought  -for,  that  Broum  might  prove  the  note  to  be 
usurious. 

The  appellants  had  an  interest  in  BrownU  testimony,  of 
whii^t  1^6  could  not  deprive  them,  by  any  act  of  his ;  and  d» 
the  appellants  ask  no  relief  from  the  Court  of  Chancery,  nor  a 
discovery  of  usury,  but  merely  seek  to  untrammel  the  witness, 
it  i»  immaterial  to  the  discovery  what  he  would  testify.  In  the 
case  of  the  Earl  of  Suffolk  v.  Green  and  others y  (1  Atk.  449.) 
a  bill  was  filed  to  perpetuate  the  testimony  of  witnesses,  insist- 
ing, among  other  things,  that  a  bond  entered  into  by  the  plain- 
tiff's ancestor  was  on  a  usurious  contract ;  the  defendant  de- 
murred, for  that  the  bill  sought  to  subject  him  to  a  penalty, 
and  the  plaintiff  had  not  offered  to  pay  what  was  really  due. 
Lord  Hardvncke  considered  the  demurrer  well  taken,  as  re- 
garded the  charge  of  usury,  because  it  would  subject  the  party 
to  a  penalty ;  but  as  to  perpetuating  the  testimony,  he  held  the 
demurrer  to  be  bad,  for  the  plaintiff  was  entitled  to  perpetuate 
testimony,  notwithstanding  his  not  offering  to  pay  what  was  due ; 
and  he  said  a  man  may,  in  many  cases,  brins  a  bill  to  perpetu- 
ate testimony,  where  he  cannot  bring  a  biU  for  relief  without 
waiving  the  penalty. 

In  principle,  the  object  of  the  present  bill  is  analoffous  to  the 
case  decided  by  Lord  Hardwicke.  The  court  there  Tent  its  aid 
to  perpetuate  testimony  to  prove  usury ;  and  here  the  ground 
of  the  bill  is  to  procure  the  testimony  of  a  witness  made  a  party 
for  the  improper  purpose  of  depriving  the  appellants  of  his 
evidence. 

If  the  facts  turn  out  to  be,  as  alleged,  that  the  respondents  have 
made  Broum  a  party  to  prevent  his  being  a  witness,  without  his 
having  any  interest  in  the  note,  it  is  surely  an  attempt  to  per- 
vert and  evade  justice ;  and  our  laws  must  be  ^deplorably  de-  [  *  608  ] 
fective,  if  there  be  no  remedy  in  such  a  case.  I  am  fully  sat- 
isfied that  there  is  a  remedy,  and  that  the  Court  of  Chancery 
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IN  ERROR,  ought  to  have  entertained  the  bill,  and  compelled  an  answer  to  it 

ALBANY.     It  has,  indeed,  been  insisted,  that  if  the  respondents  answer,  and 

laouwy,  1819.  admit  the  facts  stated  in  the  bill,  that  then  Brovm  cannot  be 

^""Jj!^!^:^^^^  made  a  witness,  so  long  as  he  remains  a  party  to  the  record. 

V.  I  will  not  anticipate  the  opinion  of  the  Supreme  Court  on 

ICahcius.     jj^j^i  point,  further  than  to  say,  that  there  must  be  some  method 

of  making  Brown  a  witness,  if  he  has  no  interest  in  the  suit  at 

law,  except  what  he  has  acquired  after  the  appellants  became 

entitled  to  his  testimony. 

I  am  of  opinion  that  the  decree  of  the  Court  of  Chancer}' 
ought  to  be  rei^rsed. 

Mmck  SI.  This  being  the  opinion  of  the  Court,  (Bowne,  Senator,  dis- 
senting,) it  was,  thereupon,  okdered,  adjudged,  and  decreed, 
that  the  decree  of  the  Court  of  Chancery  be  reversed,  &c. 

Decree  of  reversal 


SKD  or  the  cases  in  error. 


BT  The  residue  of  the  Ceiee  in  liiTor,lbr  1&  v«  wOl  appear  in  the  next  Tolame. 


«to 


RULES 


or 


THE    COURT    OF     ERRORS. 


September  18,  1818. 

I.  The  plaintiff  in  error  shall  cause  the  writ  of  error,  with 
che  transcript  of  the  judgment  or  proceedings  on  which  the  . 
wrii  of  error  is  founded,  to  be  returned  pursuant  to  the  direc- 
tions of  the  statute,  or  lose  the  benefit  of  the  said  writ,  unless 
this  court  shall  see  cause  to  allow  such  plaintiff  a  further  day 
for  that  purpose. 

II.  If  the  plaintiff  in  error  shall  allege  diminution  of  the  rec- 
ord, it  shall  be  done  on  the  day  the  writ  of  error  shall  be  re- 
turned, or  within  ^ight  days  thereafter,  and  shall  thereupon 
apply  to  the  clerk  of  this  court  for  a  certiorari,  to  certify  the 
diminution  alleged,  which  the  clerk  shall  issue,  of  course,  with- 
out special  order,  which  certiorari  the  plaintiff  in  error  shall 
cause  to  be  duly  returned  within  twelve  days,  or  shall  lose  the 
benefit  thereof,  unless  this  court  shall  see  cause  to  allow  a  fur- 
ther day  for  that  purpose. 

III.  That  the  plaintiff*  in  error,  on  the  day  the  writ  of  error 
shall  be  returned,  with  the  transcript  of  the  record,  or  proceed- 
ings, if  diminution  shall  not  be  alleged,  and  if  diminution  shall 
be  alleged,  then  on  the  return  day  of  the  certiorari,  shall 
assign  errors,  and  file  the  same  with  the  clerk,  or,  in  default 
thereof,  the  plaintiff  in  error  shall  lose  the  benefit  of  the  writ, 
unless  this  court  shall  see  cause  to  allow  further  time  for  that 
purpose;  and  the  defendant  in  error  may,  thereupon,  on 
motion,  obtain  an  order,  that  such  writ  of  error  be  dismissed 
with  costs  to  be  taxed. 

IV.  That  when  the  jJaintifi*  in  error  shall  have  filed  an  as- 
signment of  errors  with  the  clerk  of  this  court,  an  order  *may      [  •  604  ] 
be  thereupon  entered  by  the  plaintiff  in  error,  as  of  course,  for 

the  defendant  to  Join  in  error  in  eight  days  after  the  service 
of  a  copv  thereof,  or  be  precluded ;  and  if  the  defendant  in 
error  shall  not  comply  with  the  said  order,  he  shall  be  preclud- 
ed fiom  joining  in  error,  and  the  pluntiff  in  error  may  take 
judgment  by  default. 

V.  That  in  every  cause  upon  a  writ  of  error,  the  plaintiff  in 
error  shall  make  a  case  for  the  use  of  this  court  on  the  argu- 
ment thereof)  and  furnish  tp  each  member  of  this   court  a 
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printed  copy  of  such  case,  on  or  before  the  day  of  hearing ;  or, 
in  de&ult  thereof,  the  plaintiff  in  error  shall  not  be  heard  in  sup- 
port of  the  errors  assigned. 

VI.  The  case  to  be  made  and  prLted  upon  a  writ  of  error, 
shall  consist  of  the  record  or  proceeding  upon  which  the  writ 
is  brought,  and  the  errors  assigned,  to  which  each  party  may 
add  briefly  the  points  or  reasons  upon  which  they  intend  to 
rely  in  argument. 

VII.  That  in  cases  of  appeals,  the  petition  of  appeal  address- 
ed to  this  court,  shall  be  filed  in  the  office  of  the  register,  c  r 
assistant  register,  with  whom  the  decree,  or  order  appealed 
from,  shall  have  been  entered ;  which  petition,  when  filed  in 
the  recess  of  this  court,  shall  pray  that  the  decree,  decretal  or 
other  order  appealed  from,  may  be  sent  to  this  court  on  the 
first  day  of  the  no«t  session  thereof;  and  when  filed  during  the 
sitting  of  this  court,  the  same  shall  pray,  that  the  decree,  de- 
cretal, or  other  order  appealed  from,  may  be  sent  to  this  court 
without  delay. 

VIII.  That  in  every  such  petition  of  appeal,  it  shall  be  suf- 
ficient to  set  forth  the  decree,  decretal,  or  other  order  appealed 
from,  without  reciting  the  pleadings  in  the  cause,  and. stating, 
that  the  said  decree,  decretal,  or  other  order,  so  appealed  from, 
or  some  part  thereof,  (specifying  what  part- or  parts,^  is  errone- 
ous, and  that  the  same  ought  to  be  reversed  or  modified,  as  tlie 
case  may  be. 

IX.  That  the  officer  of  the  Court  of  Chancery,  with  whom 
such  petition  of  appeal  shall  be  filed,  shall  mal  e,  and  annex  to 
the  said  petition  of  appeal,  the  decree,  decretal  or  other  order 
appealed  from,  and  such  other  orders  as  may  be  required  to  be 
rpttirned  to  this  court,  without  any  of  the  pleadings,  proofs,  and 

[  *  605  j  exhibits  in  the  cause ;  and  in  case  the  cause  *had  been  set  down 
for  hearing,  and  heard  prior  to  the  decree  or  order  appealed 
from,  then  he  shall  cause  to  be  annexed,  also,  a  copy  of  the 
minutes  taken  by  the  register,  or  assistant  register,  respecting 
what  was  read  or  used  in  the  court  below,  or  offered  and  over- 
ruled on  objection,  or  admitted  at  the  hearing;  authenticated 
copies  of  which  pleadings,  proofs,  and  exhibits,  or  such  of  tlitni 
as  may  be  relied  on  by  either  party,  shall  be  produced  at  the 
hearing  by  Ihe  parties. 

X.  That  the  party  appearing  shall,  in  every  case,  cause  the 
petition  of  appeal,  with  the  matter  to  be  annexed  to  the  same, 
as  aforesaid,  to  be  brought  into  this  court,  and  filed  with  the 
clerk  thereof  by  the  day  mentioned  in  such  petition,  or  when 
duly  prepared  by  the  officer,  as  before  directed  ;  or,  in  default 
thereof,  shall  lose  the  benefit  of  such  appeal,  unless  tliis  court 
shall  see  cause  to  allow  a  furthei  day  for  that  purpose. 

XI.  That,  on  the  petition  of  appeal  being  filed,  as  aforesaid, 
the  appellant  may,  thereupon,  as  of  course,  obtain  an  order  for 
the  respondent  to  answer  the  petition  of  appeal,  in  eight  days 
after  service  of  a  copy  thereof,  or  be  precluded ;  and  if  the  re- 
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Bpoiident  shall  not  comply  with  the  said  order,  he  shal^be  pre- 
cluded from  answering  the  petition  of  appeal,  and  the  appellant 
may  proceed  to  take  such  decree  as  the  case  may  require. 

All.  That  previous  to  any  argument  of  counsel  upon  any 
appeal,  a  state  of  the  case  of  each  party,  as  it  appears  on  the 
pleadings  and  proofs,  and  to  be  signed  by  their  respective  coun- 
sel, shall  be  delivered  to  each  member  of  the  court. 

XIII.  That  in  cases  of  writs  of  error,  the  attorneys  for  the 
paities  respectively,  and  in  cases  of  appeals,  the  policitor  for 
the  respective  parties,  in  the  courts  below,  ^hall  be  deemed  the 
attorneys  and  solicitors  for  them  respectively,  in  all  the  pro- 
ceedings on  such  writs  of  error,  or  appeals  in  this  court,  under 
these  rules,  unless  a  new  attorney  or  solicitor  shall  have  been 
employed  in  this  court,  and  notice  thereof  given. 

XIV.  That  all  causes  which  have  been  j)ut  at  issue  in  this 
court,  and  ready  for  argument,  but  not  argued  during  the  ses- 
sion tJiereof,  and,  consequently,  continued  to  the  next  *session,       [  *  606  ] 
shall  be  deemed  to  be  set  down  for  argument  for  the  first  day 

of  such  next  session  ;  and  the  clerk  of  this  court  shall  make  a 
list  thereof,  arranging  them  in  the  order  in  which  the  joinder 
in  error,  or  answer  to  the  petition  of  appeal  therein  was  filed ; 
and  a  list  of  all  causes,  whether  on  writs  of  error  or  appeal, 
which  shall  be  put  at  issue  during  the  session  of  this  court,  shall, 
in  like  manner,  be  made  by  the  clerk,  and  added  to  the  list ; 
arxd  when  this  court  shall  be  ready  to  proceed  to  the  hearing 
of  causes,  the  same  shall  be  called  in  the  order  in  which  they 
stand  on  the  list. 

XV.  When  any  cause  put  in  the  list  as  aforesaid,  shall  have 
been  twice  called,  and  passed,  in  consequence  of  the  plaintiff 
in  error,  or  appellant,  not  being  in  readiness  to  proceed  with 
the  argument  thereof,  the  defendant  in  error  shall  be  entitled 
to  a  judgment  of  won  pross,  of  tlie  writ  of  error,  and  the  respond- 
ent to  a  decree  dismissing  the  appeal,  as  the  case  may  be,  with 
costs,  unless  this  court,  on  good  cause  shown,  shall  otherwise 
order. 

XVI.  That  the  remittitury  in  case  of  a  writ  of  error,  shall 
contain  a  copy  of  the  judgment  of  this  court,  annexed  to  the 
writ  of  error,  and  the  transcript  of  the  record  of  proceedings, 
as  brought  into  this  court,  under  the  seal  of  this  court,  and 
signed  by  the  clerk  thereof:  and  the  remittitur,  in  case  of  an 
appeal,  shall  contain  a  copy  of  the  decree  or  order  of  this  court, 
annexed  to  the  petition  of  appeal,  and  the  matters  thereto  an- 
nexed, as  brought  into  this  court,  under  the  seal  of  this  court, 
and  signed  by  the  clerk  thereof. 

XVII.  That  all  costs  awarded  by  this  court,  in  causes  upon 
writs  of  error  or  appeal,  shall  be  taxed  by  the  Chancellor  or  a 
judge  of  the  Supreme  Court,  and  inserted  in  the  judgment  of 
this  court,  and  form  part  of  the  remittitur^  for  which  costs  the 
Supreme  Court  shall  award  execution  according  to  the  course 
of  that  court ;  and  all  costs  awarded  by  this  court  in  cases  upon 
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appeals^  shall  be  taxed  in  like  manner,  and  the  court  shall 
award  execution  for  the  same,  or  enforce  payment  thereof,  ac- 
cording to  the  course  and  practice  of  that  court 

XVflL  That  no  member  of  this  court  shall,  as  attorney, 
soUcitor,  or  counsel,  be  concerned  in,  or  argue  any  cause  m 
[  •  607  J  this  court,  either  upon  error  or  appeal,  unless  *such  member 
was,  without  reference  to  this  court,  actually  retained  and  em- 
ployed in  the  cause  in  the  court  below,  before  the  judgment  or 
decree  on  which  the  writ  of  error  or  appeal  is  founded  was  ren- 
dered :  provided,  however,  that  this  rule  shall  not  extend  to 
causes  in  which  any  member  of  this  court  was  actually  retained 
as  attorney,  solicitor,  or  counsel,  previous  to  the  adoption 
thereof. 

XIX.  That  at  the>hearing  of  causes  on  appeal  or  writs  of 
error,  not  more  than  one  counsel  shall  open  the  argument,  and 
no  more  than  two  fcounsel  shall  answer,  and  no  more  than  one 
counsel  shall  reply  or  close,  except  in  special  cases  on  appeal, 
where  there  are  distinct  parties  on  the  same  side  having  distinct 
interests  in  question. 

XX.  That  special  motions  shall  require  a  notice  to  the  op- 
posite party  of  such  motion,  to  be  duly  served,  two  days,  at 
least,  before  the  motion  is  to  be  made. 

XXI.  That  in  all  cases  on  error  and  appeal  brought  into  this 
court,  the  judj?es,  in  cases  of  writs  of  error,  and  the  Chancel- 
lor, in  cases  ofappeal,  shall  mve  the  reasons  for  their  judgment 
or  decree,  immediately  after  the  reading  of  the  record  or  decree, 
and  before  any  counsel  in  the  cause  is  heard. 

XXII.  That  when  an  appeal  from  any  decree  of  the  Chan- 
cellor shall  be  heard  in  this  court,  the  Chancellor  may  state  his 
opinion  upon  every  matter  that  shall  arise  on  such  hearing,  but 
shall  not  have  a  voice  in  the  decision  of  the  court  on  any  ques- 
tion, whatever,  arising  on  such  appeal :  and  that  when  a  cause 
shall  be  brought  into  this  court  by  a  writ  of  error  on  the  ques- 
tion of  law  in  a  judgment  of  the  Supreme  Court,  the  judges 
of  such  court  may  severally  state  their  opinions  upon  every 
matter  that  may  arise  on  such  hearing,  but  shall  not  have  a 
voice  in  the  decision  of  the  court  on  any  question,  whatever, 
arising  in  the  cause  so  brought  into  this  court. 

XXIII.  That  hereafter  it  shall  ht  the  duty  of  the  appellant, 
or  plaintiff  in  error,  in  this  court,  to  deUver  a  copy  of  the  opin- 
ion of  the  Chancellor  or  Supreme  Court  to  each  member,  as 
an  appendix  to  his  case,  previous  to  the  aigument  thereof. 

f  *  608  ]  *XXIV.  That  in  cases  not  already  provided  for,  the  practice 

ofthis*cdurt  shall  be  similar  to  the  practice  of  the  Court  of 
Exchequer  Chamber  in  Ens^Jand ;  and  that  on  appeals  it  shall 
be  conformable  to  that  of  tlie  House  of  Lords  in  England^ 
when  sitting  as  a  Court  of  Appeals,  until  further  order ;  and 
that  all  former  rules  made  by  this  court  relative  to  its  practice 
be  vacated 
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THE     PRINCIPAL     MATTERS 


CONTAINBD  IN  THB  SIXTEENTH  VOLUME. 


A. 

ABATEMENT. 
Vide  Pleading,  III. 

ABSENT  AND  ABSCONDING 
DEBTORS. 

h  An  attachment  under  the  act  rela- 
tive to  absent  and  absconding  debt- 
ors (sess.  24.  ch.  49.  1  N.  R.  L. 
157.)  does  not  lie  against  the  estate 
of  a  corporation  existing  in  another 
state,  and  indebted  within  this  state; 
ibr  the  act  applies  to  natural  per- 
sons only,  not  to  bodies  corporate. 
M  Queen  v.  Bliddletown  Manufac- 
turing Company.  5 

2.  This  Court  will  order  a  supersedeas^ 
where  an  attachment  has  issued  im- 
providently.  ih, 

^  An  attachment  may  issue  against 
the  separate  property  of  one  of 
several  partners,  who  absconds,  for 
a  debt  due  from  the  copartnership, 
or  ibr  the  separate  debt  of  such 
partner.  But  the  sheriff  can  seize 
only  the  separate  property  of  the 
absconding  partner:  he  cannot  take 
tlie  partnership  effects ;  for  the  other 
partners  have  a  right  to  retain  them 
for  the  partnership  debts.  Matter 
of  Peter  S.  Smith.  102 

4.   The  trustees  to  be  appointed  under 


the  act  become  vested  only  with  the 
interest  of  the  absconding  partner, 
or  his  proportion  of  the  surplus  of 
the  joint  property  remaining  after 
payment  of  the  partnership  debts.  t6. 

5.  A  creditor  who  has  issued  an  at- 
tachment under  the  act,  may,  at 
any  time,  before  trustees  are  ap- 
pointed, discontinue  the  proceed- 
ings, and  receive  satisfaction  from 
the  debtor.   Fosgate  v.  Mahon,  162 

6.  And  if  he  receives  the  goods  whicli 
have  been  attached,  in  satisfaction 
of  this  debt,  they  become  his  prop- 
erty, and  he  may  maintain  trover 
ibr  them  against  the  sheriff  w)io 
seizes  them  under  a  second  attach 
ment  issued  by  other  creditors,    ib 

Vide  Courts  of  Justices  of  the 
Peace,  V. 

ACCORD  AND  SATISFACTION. 

1.  An  agreement  to  accept  a  collat- 
eral thing  in  satisfaction  of  a  pre- 
existing debt,  is  executed  by  a  de- 
livery to  a  person  appointed  by  the 
party  to  receive  it,  and  is  a  good 
accord  and  satisfaction.  Anderson 
V.  T^e  Highland  Turnpike  Com- 
pany, 86 

2.  An  accord,  not  executed,  b  no  bar 
to  a  pre-existing  demand.  t6 
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ACKNOWLEDGMENT. 

Of  a  deed  by  ^ifeme  covert^  vide  Deed, 
III.    Baron  and  Feme,  2«  3. 

ACTION. 

1.  A  claim  arising  from  one  entire 
contract,  or  from  one  single  tor- 
tious act,  cannot  be  divided  into 
distinct  demands,  and  made  the 
subject  of  separate  actions.  Phil' 
ips  V.  Berick,  136 

%  Where  a  parol  agreement  is  made 
for  the  sale  and  purchase  of  land, 
(which  is  void  by  the  statute  of 
frauds,)  and  the  vendor  is  ready  at 
the  time  appointed,  with  a  deed 
duly  executed  and  acknowledged, 
but  the  purchaser  refuses  to  fulfil 
the  agreement  on  his  part,  an  ac- 
tion will  not  lie,  at  the  suit  of  the 
vendor  against  the  purchaser,  to 
recover  the  expense  of  the  deed. 
Norris  v.  Lane^  151 

3.  But  if  the  purchaser  had  requested 
the  vendor  to  prepare  the  deed,  and 
promised  to  pay  him  for  it,  in  case 
he  should  recede  from  the  bargain, 
an  action  would  lie  for  the  expense 
of  the  deed,  as  tliere  would  then  be 
a  valid  agreement,  distinct  from  the 
one  relative  to  the  purchase,  and 
made  void  by  the  statute.  ib. 

Vide  Partnership,  3.  Pleadings,  I. 
1,  2.  Courts  of  Justices  op  the 
Peace,  I. 

Limitatioti  of  A  ctions.  Vide  Limitation 
of  Action. 

ACTION  ON  THE  CASE. 

Where  goods  are  deposited  with  a  per- 
son, to  be  sold  at  not  less  than  a 
certain  fixed  price,  and  the  deposit- 
ary sells  them  at  less  than  that  sum, 
the  owner  of  the  goods  cannot  main- 
tain trover  against  him,  but  the 
proper  remedy  is  an  action  on  tho 
case.    Serjeant  v.  Blunt,  74 

ADMIRALTY. 

Vide  Jurisdiction. 
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ADVERSE   POSSESSION. 
Vide  Ejecthent,  I. 

AFFIDAVITS. 
Vide  Practice,  III. 

AGENT. 

An  act  done  by,  or  to  the  agent  of,  a 
party,  of  a  matter  resting  in  pais,  ia 
equivalent  to  its  being  done  by  or  to 
the  principal.  Anderson  v.  7%e 
Highland  Turnpike  Company,  86 

AGREEMENT. 

Vide  Action,  2,  3.  Covenant,  6.  8. 
Accord  and  Satisfaction,  1. 

Illegal  Agreements.     Vide  Assumpsit. 
Partnership.    War. 

AUEN  ENEMY. 
Vide  Limitation  of  Action,  6. 

AMENDMENT. 

1.  A  writ  issued  in  term,  and  tested 
of  a  preceding  term,  is  erroneous; 
but  it  may  be  amended  on  pay- 
ment of  costs.  Garden  v.  Vala^ 
tine,  146 

2.  Where  a  venire  is  executed  and 
returned  by  any  other  person  than 
the  sheriff,  without  a  special  sug- 
gestion and  award  to  such  person 
upon  the  record,  it  is  an  error, 
wliich  is  not  cured  by  the  statute  of 

jeofails,  and  the  judgment  will  be 
reversed.     Cooper  v.  Bissd.      .  •6. 

Vide  Practice,  IV.    Judgment,  III. 

APPEAL. 
Vide  Court  of  £^ors. 

ARREST  OF  JUDGMENT 
Vide  Pleading,  VI.  18. 

ARSON. 

Setting  fire  to  a  dwelling  house,  inhabited 
at  the  time,  by  which  only  a  part 
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of  the  house  is  consmned,  is  arsony 
within  atia  first  section  of  the  act, 
(sess.  36.  ch.  39.  1  N.  JR.  L.  407.) 
and  punishable  with  death.  The 
People  ▼.  Rose  Butler,  203 

ASSIGNMENT. 

1.  An  obligation  or  covenant  may  be 
assigned  by  writing  not  under  seal. 
Dawson  v.  Coles,  51 

2.  Where  an  obligation  or  covenant, 
for  the  payment  of  money^  having 
been  assigned,  and  notice  thereof 
given  to  the  obligor,  or  covenantor, 
an  action  is  brought  by  the  as- 
signee, in  the  name  of  the  assignor, 

-  .  upon  the  obligation  or  covenant,  to 
which  the  defendant  pleads  a  for- 
mer recovery  and  satisfaction,  the 
plaintiff  may  reply  the  assignment, 
with  notice  thereof  to  the  defend- 
ant, and  notice  to  him  that  the 
former  action  was  not  prosecuted 
by  the  authority,  nor  for  the  benefit, 
of  the  assignee.  tb. 

Vide  Set-off. 

ASSUMPSIT. 

h  No  valid  contract  can  exist,  nor 
any  promise  arise,  by  implication 
of  law,  from  any  transactions,  du- 
ring war,  between  a  citizen  of  this 
country  and  the  enemy,  without 
the  direct  permission  of  government 
Griswold  v.  Waddington,  in  Error, 

438 

2.  And  if,  after  the  war  has  ceased, 
an  action  is  brought  against  a  cit- 
izen here,  upon  any  contract  aris- 
ing out  of  such  "illicit  intercourse, 
the  defendant  may  set  up  the  il- 
legality of  the  transaction  as  a  de- 
fence, ih. 

Vide  War.  Bills  of  Exchanob  and 
Promissort  Notes,  I.  5.  Set-off. 
Banks  and  Bank-Bill8,2.  Freight 
AND  Charter  Party,  3, 4.  Plead- 
ing, II.  6.    VII.  27. 

ATTACHMENT. 

Vide  Absent  and  Absconding  Debt- 
ors, 1,  2,  3,  4,  5. 


ATTORNEYS. 

In  suits  against  attorneys,  not  only  the 
bill  or  declaration,  and  notice  to 
plead,  but  notices  of  all  subsequent 
proceedings  in  the  cause,  must  be 
served  personally,  on  the  defend- 
ant, or  his  agent.  Bridgeport 
Bank  v.  Shenoood,  43 

AUCTIONEER. 
Vide  Pleading,  I.  1. 

AWARD. 

1.  A  party  to  an  arbitration  bond, 
may,  before  award  made,  revoke 
the  power  given  io  the  arbitrators ; 
and  they  cannot,  afterwards,  pro- 
ceed to  make  an  award,  but  the 
penalty  of  the  bond  is,  thereby,  for- 
feited.  AUen  y.Watson,  205 

2.  Under  the  pica  of  no  award,  the 
defendant  may  show  that  the  arbi- 
trators awarded  on  a  matter  not 
submitted  to  them.  Macomb  v. 
Wilber,  227 

Vide  Pleading,  V.  14, 15, 16. 

B- 

BAIL. 

1.  The  statute  requiring  hfi.fa.  to  be 
first  issued,  when  the  defendant 
puts  in  special  bail,  (1  N.  R,  L. 
502.^  is  for  the  benefit  of  the  prin- 
cipal himself,  not  of  his  bail,  who 
cannot  plead  that  no  fi.  fa.  had 
been  issued  prior  to  the  issuing  a 
CO.  sa,     Gillespie  v.  White,       117 

2.  It  is  not  necessary  for  the  plaintiff, 
in  declaring  on  a  recognizance,  to 
allege  that  a  J? /a.  previously  is- 
sued, ib, 

3.  Where  a  ca.  sa.  is  issued  after  the 
year  and  a  day,  without  a  previous 
scire  facias  to  revive  the  judgment, 
the  bail  cannot  take  advantage  of 
the  objection.  ib. 

4.  The  rule  of  the  Mayor's  Court  in 
the  city  of  New-York,  requiring  a 
ea.  so.  issued  against  the  principal, 
for  the  purpose  of  charging  his  bail, 
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to  he  four  days  exclusiFe,  in  the 
sheriflPs  office,  means  that  it  is  only 
the  return  day  which  is  exclusiFe ; 
not  that  the  day  on  which  it  is  de- 
livered to  the  sheriff  is,  also,  to  be 
reckoned  exclusive.  t6. 

5.  Therefore,  the  rule  of  that  court  is 
satisfied  by  delivering  a  writ  to  the 
sheriff  on  the  15th,  which  is  re- 
turnable on  the  19th  day  of  the 
month.  t6. 

0.  Whether  bail,  in  an  action  on  their 
recognizance,  can  plead  that  the  ca. 
so.  against  the  principal,  did  not  lie 
fotuT  days  in  the  sherifTs  office? 
Qtusre.  ib. 

BAIL-PIECE. 

A  bail-piece,  although  taken  before  a 
single  judge,  is,  in  legal  contempla- 
tion, taken  in  court :  it  is  a  mere 
memorandum  of  the  recognizance, 
autliorizing  the  making  up  the  rec- 
ord ;  and  when  that  is  filed,  it  be- 
comes a  record  of  the  court,  on 
which  scire  facias  or  debt  will  lie. 
Green  y.  Ovington^  55 

BANKS  AND  BANK-BILLS. 

I  The  act  of  April  17,  1816,  entitled 
An  act  further  to  suspend,  far  the 
period  therein  mentioned,  the  restrict 
tion  on  banks  issuing  bills  less  than 
the  amount  of  one  dollar,  and  for 
other  purposes,  (sesa.  39.  ch.  2^.) 
is  a  remedial  law,  and  is  to  be  lib- 
erally construed.  Throop  t.  Cheeso' 
man,  264 

2.  A  bill  or  note,  in  the  form  and 
similitude  of  bank-bills  and  notes, 
payable,  on  demand,  in  notes  cur- 
rent at  the  bank  of  Albany,  or  in 
current  bank-bills,  is  a  bill  payable 
in  the  biUs  or  current  notes  of  an 
incorporated  company,  within  the 
meaning  of  the  third  section  of  the 
statute,  on  which  the  bearer,  afler 
demand  of  payment,  may  maintain 
an  action,  in  his  own  name,  against 
the  maker,  and  may  give  such  bills  ^ 
or  notes  in  evidence,  under  the 
money  counts,  in  assumpsit        ib, 

3    The  remedy  given  by  this  statute,  to 
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the  holder  of  such  notes,  against 
the  maker,  extends  as  well  to  notes 
issued  and  bearing  date  before,  as 
to  those  dated  after  the  passmg  of 
tlie  act.  *      ib, 

BARGAIN  AND  SALE. 

1.  Ib  a  deed  of  bargain  and  sale,  the 
use  can  be  limit^  to  no  other  per- 
son than  the  bargainee,  in  wlKMn 
alone  the  legal  estate  can  be  ex- 
ecuted. Jackson,  ex  dem.  White, 
y^Cktry,  302 

2.  Therefore,  if  A.  bargain  and  sell  to 
B.  and  C,  bis  wife,  in  fee,  in  trust 
for  the  heirs  of  B.  on  the  body  of 
€.  begotten ;  the  legal  estate  vests 
in  the  bargainees,  and  passes,  after 
the  death  of  B.,  to  C.  his  wife,  and 
not  to  the  heirs  of  B.,  begotten  on 
the  body  of  C,  whose  interest  is  of 
a 'kind  which  can  be  enforced  only 
in  equity ;  and,  as  in  ejectment  the 
legal  title  only  is  regarded,  a  gran- 
tee of  one  of  the  heirs  cannot  re- 
cover against  4he  wife  or  survivor. 

t6. 

3.  A  deed  of  bargain  and  sale,  with- 
out any  pecuniary  consideration, 
is  Toid.  Jackson,  ex  dem.  Houses 
man,  v.  Carpenter,  515 

Vide  MiUTABT  Boumtt  Lakdb,  1. 

BARON  AND  FEME. 

1«  Where  a  husband,  seisedjure  uzoris^ 
and  his  wife,  by  deed  duly  executed 
and  acknowledged,  convey  land  to 
a  third  person,  who  reconveys  to 
the  husband,  the  husband  acquires 
a  title  to*  the  land  in  his  own  right. 
Jackson,  ex  dem,  Stevens,  v.  Ste^ 
vens,  110 

2.  A  deed  executed  by  a  feme  covert, 
is  not  binding  upon  her,  until  ac- 
knowledged, and  her  subsequent 
acknowledgment  does  not  relate 
back  to  the  time  of  its  execution. 

ib. 

3.  As  where  a  husband  and  wife  ex- 
ecute a  deed  for  the  land  of  the 
wife,  but  she  does  not  then  acknowl- 
edge it^  and  the  husband  and  wife. 
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afterwards,  execute  another  deed  of 
the  same  land,  which  is  acknowl- 
edged by  the  wife,  who  then  ac- 
knowledges the  first  deed,  the  title 
to  the  land  is  vested  in  the  grantee 
in  the  second  deed.  ib, 

4.  Where  land  is  conveyed  to  a  man 
and  his  wife,  they  take  neither  as 
joint  tenants,  nor  as  tenants  in  com- 
mon ;  but  being  one  person  in  law, 
they  are  both  seised  of  the  entirety ; 
neither  of  them  can  dispose  of  any 
part,  without  the  assent  of  the  other ; 
and  the  whole  goes  to  the  survivor, 
on  the  death  of  either.  The  statute 
(sess.  9.  ch.  12.  s.  6.  1  N.  R.  L. 
52.)  docs  not  apply  to  such  a  case. 

ib, 

5.  As  the  wife  cannot  be  sued  upon  a 
mere  personal  contract,  made  dur- 
ing coverture,  a  declaration  in 
assumpsit  against  husband  and  wife, 
alleging  a  request  and  promise  by 
husband  and  wife,  during  coverture, 
is  bad.     Edwards  v.  Davis,      281 

6.  If  a  count,  on  a  promise  by  hus- 
band and  wife,  is  joined  with  a 
count  on  a  promise  by  the  wife,  dum 
sola,  and  judgment  is  rendered 
generally  for  the  piaintiff,  it  is 
error.  ib, 

7.  Where  the  wife  has  a  perfect  tide 
to  land,  and  a  deed  of  the  same 
land  is,  afterwards,  executed  by  a 
third  person  to  her  and  her  hus- 
band, and  accepted  by  them,  this 
does  not  preclude  her  from  setting 
up  her  original  title,  nor  is  she 
bound  by  any  limitations  or  trusts 
in  the  deed.  Jackson,  ex  dem, 
Wiite,  V.  Caiy,  302 

BASTARD. 

1.  An  order  of  filiation,  made  by  two 
jostices  of  the  peace,  under  the  €ui 
for  the  relief  of  cities  and  towns 
from  the  nudntenance  of  bastard 
chileb-en,  (sess.  35.  c.  12.  1  N.  R. 
L.  306.)  is  a  jadicial  act,  and  is 
conclusive,  until  reversed  upon  ap- 
peal.    The  People  v.  Relyea,  155 

2.  If  an  order  of  filiation  has  been 
made,  and  is,  afterwards,  quashed, 
by  consent  of  parties,  that  a  second 


order  might  be  made,  a  second 
order  of  two  justices  out  of  the  Ses- 
sions, is  valid,  and  cannot  be  im- 
peached collaterally.  ib. 
3.  The  recognizance  given  by  the  pu« 
tative  faSier  of  a  bastard  child, 
under  the  act,  sess.  36.  ch.  12.  s.  4, 
5.  (1  N.  R.  L.  307.)  is  not  within 
the  7th  section  of  the  act  for  tlie 
amendment  of  the  law ;  {IN,  R. 
L,  518.)  and,  therefore,  in  an  ac- 
tion upon  such  recognizance,  the 
damages  are  not  assessed ;  but  the 
verdict  must  be  for  the  amount  of 
the  penalty,  the  whole  of  which  is 
to  be  recovered,  and,  which  is  not 
merely  to  stand  as  security  against 
future  breaches.                           ib, 

BILL  OP  EXCEPTIONS. 

Where  the  sc^  question,  on  a  bill  of 
exceptions  from  an  inferior  court, 
turns  on  the  competency  of  a  wit- 
ness, produced  to  testify  to  a  fact 
which  was  fully  proved  by  other 
witnesses,  on  the  trial,  this  court 
cannot  reject  the  evidence  as  un- 
necessary ;  although  the  party  might 
have  waived  the  testimony  of  the 
witness  who  was  objected  to,  and 
then  the  court  below  would  have 
been  justified  in  refusing  to  seal  the 
bill  of  exceptions.  Marqwmd  v. 
WM,  89 

BILL  OF  DISCOVERY. 
Vide  Chancery,  1, 2,  3. 

BILLS  OP  EXCHANGE  AND      . 
PROMISSORY  NOTES. 

I.  LiabiUtw  of  parties,  and  when 

dischJgl  ' 
II.  Demand  and  notice, 

I.  Liability  of  Parties,  and  when  dii^ 
charged, 

1.  If  the  holder  of  a  bill  or  note  com- 
pound with,  and  discharge,  the  ac- 
ceptor or  maker,  he  cannot,  aflerw 
wards,  resort  to  the  other  parties  to 
the  bill  or  note.  Lynch  v.  Rey- 
nolds, 41 
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2.  But  merely  receiving  partial  pay- 
ments from  the  acceptor  or  maker, 
without  releasing  him,  does  not  af- 
feet  the  liability  of  the  other  parties. 
Lynch  v.  Reynolds^  ib, 

3.  yl.,  as  the  agent  of  the  plaintiff, 
sold  goods  to  the  defendant,  for 
which  he  took  his  promissory  note, 
and  procured  it  to  be  discounted, 
and  the  defendant  having  failed, 
the  note  was  taken  up  by  B.,  for 
the  honor  of  A,  The  defendant 
applied  for  his  discharge  under  the 
insolvent  act,  and  B.  became  a 
p(  titioning  creditor,  for  the  amount 
of  the  note  which  he  had  taken  up. 
After  the  defendant's  discharge,  the 
plaintiff  paid  to  B.  the  amount  of 
the  note,  and  brought  an  action 
against  the  defendant,  for  so  much 
money  paid  to  his  use :  It  was  held^ 
that  by  petitioning  with  the  defend- 
ant, and  thus  undertaking  to  dis- 
charge him  frotn  tlie  debt,  B.  had 
released  the  other  parties  to  the 
note ;  and,  therefore,  the  payment 
by  the  plaintiff  to  B.  was  in  his 
own  wrong,  and  gave  him  no  right 
of  action  against  the  maker.        ib, 

4.  If  the  beneficial  holder  of  a  note 
agrees,  on  receiving  a  premium  for 
delay,  to  wait  a  stipulated  time, 
without  suing  the  maker,  he  there- 
by discharges  the  endorser.  Hubbfy 
V,  Brawn,  70 

5.  If  the  endorser  of  a  promissory 
note,  who  has  not  received  a  regular 
notice  of  nonpayment,  does,  with  a 
knowledge  of  the  fact,  subsequently 
promise  to  pay,  it  is  a  waiver  of  the 
notice,  and  he  is  liable.  Trimble 
v.  Thome,  162 

6.  It  is,  however,  incumbent  on  the 
plaintiff  to  show,  affirmatively,  that 
the  endorser  know  of  the  defect  of 
notice:  his  knowledge  cannot  be 
inferred  from  the  mere  fact  of  a 
subsequent  promise  to  pay.  ib, 

7  If  the  holder  of  a  promissory  note 
be  called  upon  by  the  endorser, 
after  the  note  has  become  due,  to 
prosecute  the  maker,  of  whom  the 
amount  might  then  be  collected, 
but  who,  afterwards,  becomes  in- 
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solvent,  and  the  bdder  neglects  to 
do  so,  this  does  not  discharge  the 
endorser ;  for,  although  he  b  m  the 
nature  of  a  surety,  yet  he  is  answer- 
able on  an  independent  contract, 
and  it  is  his  duty  to  take  up  the 
note  when  dishonored.  Trimble  v. 
Thome,  152 

Vide  Evidence,  III.  14.    Gvarantt. 
SfiiT-orF. 


II.  Demand  and  notice. 

8.  Where  notice  of  the  nonpayment  of 
a  promissory  note  is  sent  to  the  en- 
dorser, who  resides  in  a  different 
town  from  the  maker,  by  post,  it 
ought  to  be  directed  to  him  at  the 
place  of  his  residence.  Rdd  v. 
Payne,  218 

9.  But  if  the  notice  be  sent  to  the  post- 
office,  to  which  the  endorser  usually 
resorts  for  his  letters,  although  in  a 
different  town  from  that  in  which 
he  resides,  and  where  there  is,  also, 
a  post-office,  the  notice  will  be  su^ 
ficient  ib. 

10.  A  notary,  after  demand  of  pay- 
ment of  a  note  of  the  maker,  and 
refusal  by  him,  on  making  due  in- 
quiry to  discover  the  residence  of 
the  endorser,  was  informed  that  he 
lived  at  G.  when,  in  fact,  he  lived  in 
the  adjoining  town  of  S.  The  notary 
then  put  a  notice  directed  to  the 
endorser  at  G.,  into  the  post-office 
at^  S.  It  was  proved  that  the  en- 
dorser, though  there  were  two  post- 
offices  in  S.,  usually  received  his 
letters  through  the  post-office  at  G. 
It  was  held  Uiat  the  notice  given  by 
the  notary  was  sufficient.  ti^ 


BUILDING. 
Vide  Deed,  1.  6.  7. 

BOUNDARIES. 
Vide  Military  Bounty  LAinM, 
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C. 

CERTIORARI. 

1.  AVherever  tlie  rights  of  an  individ- 
aal  are  infringed  by  the  acts  of 
persons  clothed  with  authority  to  * 
act,  and  who  exercise  that  authority 
illegally,  and  to  the  injury  of  an  in- 
dividual, the  party  injured  may  have 
redress  by  certiorari.  Per  Spencer ^ 
J.,  Wildy  V.  Wn^^hburn,  49 

2.  A  certiorari  to  remove  into  this 
Court  the  proceedings  before  three 
justices  of  the  pc:ice,  appointing  a 
town  officer,  on  the  neglect  of  the 
town  to  make  an  appointment,  must 
be  prosecuted  in  the  name  of  the 
people ;  and  if  it  be  brought  in  the 
name  of  the  party  ag^ieved,  the 
Court  will  make  no  order  on  the 
subject.  ib. 

Vide  Turnpike  Act,  2. 

CHANCERY. 

1.  A  court  of  chancery  is  ancillary  to 
courts  of  law,  in  compelling  a  dis- 
covery of  facts,  to  aid  a  party  in 
prosecuting  or  defending  his  rights 
at  law;  but  it  will  not  compel  a 
defendant  to  discover  that  which,  if 
answered  in  the  affirmative,  would 
subject  him  to  punishment,  or  ren- 
der him  infamous,  or  expose  him  to 
a  penalty.  BTIntyre  and  others  v. 
Mancius  and  another^  592 

2  A  bill  of  discovery  ought  to  state 
the  matter  relative  to  which  the  dis- 
covery is  sought,  the  interest  of  the 
party,  and  the  right  of  the  plaintiff 
to  a  discovery,  so  far  as  to  enable 
the  Court  to  see  that  the  ends  of 
justice  require  the  interposition  of 
its  powers;  and  where  the  facts 
sought  to  be  discovered  are  to  be 
used  at  law,  they  should  be  so  far 
stated  as  to  show  their  pertinency 
and  relevancy.  ib, 

3.  Where  a  bill  of  discovery  stated 
that  the  plaintiflTs  endorsed  a  prom- 
issory note,  drawn  by  D.,  for  a 
certain  sum  mentioned,  payable  to 
the  plaintiiTs  or  order,  which  note 
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was,  immediately  thereafter,  deliv- 
ered by  C.  to  M.,  who  became  the 
sole  proprietor  thereof;  that  B.,  a 
clerk  of  M.,  was  a  material  witness 
for  the  plaintiffs,  as  they  are  advised 
by  counsel  and  verily  believe,  on 
the  trial  of  any  suit  at  law  against 
them  on  the  note,  against  which 
they  have,  as  they  are  advised,  &rC., 
a  good  and  substantial  defence  on 
the  merits ;  and  that  M.  and  B.  con- 
federating, &rC.,  to  deprive  the  plain- 
tiffs of  the  benefit  of  B.'s  testimony, 
and  to  prevent  them  from  establish- 
ing their  defence  against  the  note, 
&/C.,  have  brought  a  suit  at  law  on 
the  note  against  the  plaintiff,  in  the 
names  of  both  M.  and  B.  as  endor- 
sees ;  and  the  bill  chcwffcdy  that  the 
note  was  transferred  by  D.  to  M.  sole- 
ly, and  who,  alone,  paid  the  consider- 
ation, if  any,  for  the  transfer ;  and 
that  if  B.  has  now  any  interest  in 
the  note,  it  has  been  acquired  since 
the  suit  was  commenced;  and,  if 
before,  it  was  colorable  merely  and 
for  the  express  purpose  of  making 
B.  a  party  to  the  suit  at  law,  so  as 
to  deprive  the  plaintiffs  of  the  bene- 
fit of  his  testimony,  &c.,  praying  a 
discovery  as  to  the  matters  stated, 
and  to  which  the  defendants,  M. 
and  B.,  were  specially  interrogated ; 
and  to  which  bill  there  was  a  de- 
murrer: Held,  that  the  demurrer 
was  not  well  taken,  but  that  the  de- 
fendants ought  to  be  compelled  to 
answer,  ib 

CHARTER-PARTY. 
Vide  Freight  and  Charter-Party. 

CHIEF  JUSTICE. 
Vide  Practice. 

COMMISSIONERS  OF  ASSESS- 
MENT. 

Vide  New-York  City. 

COMMISSIONERS   OF    HICHI- 
WAYS. 

Vide  HioHWAYs. 
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COMMON. 

I  Common  appurtenant  may  be 
ajpportioned.  Livingston  f.  Ten 
Broeek,  14 

2.  But  where  the  owner  of  land,  to 
which  common  is  appurtenant,  pur-  ' 
chases  part  of  the  land  out  of  which 
the  common  is  to  be  taken,  or  the 
owner  of  part  of  the  land  out  of 
which  common  is  to  be  taken  pur- 
chases the  land,  or  part  of  the  land, 
to  which  the  common  is  appurte- 
nant, the  right  of  common  becomes 
extinct,  not  only  as  to  the  part,  but 
as  to  the  whole.  ib. 

3.  A  conveyance  of  a  right  of  common 
^  by  the  eldest  tenant  in  common  or 

parcener,  is  void,  but  all  the  tenants 
must  join  in  the  grant ;  for  it  de- 
scends to  all  the  children  of  the  in- 
<  testate,  by  statute,  and  not  accord- 
ing to  the  rule  of  the  common  law. 
Leyman  ▼.  Abeel^  30 

4.  The  grantee  in  fee  of  a  right  of 
common,  in  gross,  and  without  num- 
ber, may  aliene  it,  and  it  descends 
to  his  heirs ;  but  it  cannot  be  aliened 
in  such  a  way  as  to  give  the  entire 
right  to  several  persons  to  be  en- 
joyed by  them  separately.  ib, 

5.  And  where  such  right  of  common 
descends  to  several  persons  as  ten- 
ants in  common,  or  parceners,  it 
seems,  that  it  cannot  be  divided  be- 
tween them,  but  there  must  be  a 
joint  enjoyment  of  it  ib. 

6.  One  of  the  tenants  in  common  of 
such  right  cannot  convey  a  right  in 
the  common,  though  he  may  jointly 
aliene  it.  ib. 

Vide  Devisb,  1,  2,  a 

COMMON  SCHOOLS. 

I.  It  is  not  necessary  that  the  clerk  of 
a  school  district,  appointed  under 
the  10th  section  of  the  act  far  the 
establishment  of  schools,  passed 
April  15, 1814,  (sess.  37.  ch.  192.) 
should  take  the  oath  prescribed  by 
law,  within  fifUen  days  from  the 
time  of  his  appointment ;  it  is  sul^ 
ficient  if  he  qualifies,  before  any 
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official  act  dose  by  him.    Howltmd 
▼.  Luce,  135 

2.  The  same  person  may  be  appointed 
clerk  of  the  school  district  and  coU 
lector,  at  the  same  time,  there  being 
nothing  incompatible  in  the  two 
offices.  »6. 

CONSIDERATION. 
Vide  Deed,  II.     Covenant  to  stand 

SEISED  to  uses. 

CONSTITUTION  OF  THE  UNIT- 
ED  STATES. 

Vide  Insolvent  Act,  1. 

CONTRACT. 
Vide  Insolvent  Act,  1. 

CORPORATION. 
Vide  Absconding  aptd  Absent  Debt* 

ORS,  1. 

COSTS. 

By  and  against  particular  persons. 

Executors  and  administrators,  plain- 
tiffs on  a  judgment,  as  in  case  of 
nonsuit,  for  not  proceeding  to  trial, 
must  pay  costs.  Brown,  Executors, 
4*c.  V.  Lambert,  148 

COVENANT. 

1.  In  an  action  for  a  breach  of  a  cov- 
enant contained  in  the  deed  of  the 
defendant  to  the  plaintiff,  the  de- 
fendant cannot  avail  himself  of  any 
irregularity  in  the  sale  of  the  prenn 
ises,  by  the  master  in  chancery, 
under  a  decree  of  foreclosure  and 
sale,  under  a  mortgage;  for  the 
plaintiff,  not  being  a  party  to  the 
suit  in  Chancery,  is  to  be  regarded 
as  a  bona  fide  purchaser,  and  not 
afiected  by  any  irregularity  in  the 
proceedings  in  that  court.  Deforest 
V.  Leete,  123 

%  In  an  action  for  a  breach  of  cove- 
nant against  incumbrances,  under 
a  breach  assigned  generally,  thai 
the  premises*  were  not  incumbered. 
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the  plaintiff  cannot  give  eridence 
of  his  having  bought  in  an  incum- 
brance, and  showing  a  breach  of 
the  covenant ;  he  is  entitled  only  to 
nominal  damages.  The  fact  of  the 
plaintitf  having  discharged  the  in- 
cumbrance, should  be  specially  al- 
leged, for  it  is  not  a  damage  necessa- 
rily arising  from  the  act  complained 
of,  and,  consequently,  implied  by 
law ;  but  it  is  a  particular  damage 
which  ought  to  be  stated  to  prevent 
surpris'j.  ib, 

3  A  mortgagor  in  possession  before 
foreclosure,  being  regarded.as  seised 
of  the  land,  if  he  convey  it  with 
covenant  of  seisin,  the  mere  exist- 
ence of  the  mortgage  is  not  a 
breach  of  the  covenant.  StoMiard 
V.  Eldridge,  254 

4.  A  covenant,  that  the  grantor  is 
seised  of  an  indefeasible  estate,  &c., 
witfwut  any  manner  cf  condition  to 
a!ter,  chcLige,  determine^,  or  defeat 
the  same,  is  not  only  a  covenant  of 
seisin,  but,  also,  in  eflFect,  a  cov- 
enant against  incumbrances.  Stan^ 
nard  v.  Eldridge,  254 

5.  Where  there  is  a  covenant  against 
incumbrances,  the  grantee  may  ex- 
tinguish the  incumbrance,  and  then 
maintain  an  action  against  the  grant- 
or for  the  actual  damages;  but 
where  the  incumbrance  is  still  out- 
standing, and  he  has  never  suffered 
any  disturbance  in  consequence  of 
it,  he  can  only  recover  nominal 
damages.  t6. 

6  Where  a  vendor  covenants  to  give 
a  deed  on  a  certain  day,  and  the 
purchaser  covenants,  on  the  same 
day,  to  pay  part  of  the  considera- 
tion money,  and  give  security  for 
the  residue,  the  covenants  are 
dependent,  and  neither  party  can 
mainUin  an  action,  without  averring 
a  performance,  or  readiness  to 
perform,  on  his  part  Ocsdty  ▼. 
Price,  267 

7.  An  averment  in  the  declaration, 
that  a  deed  was  given,  impties  that 
h  was  accepted  by  the  grantee.  t6. 

8.  When  the  platntiffcovenants  to  give 
%g09d  and  suficient  deed  of  land 


to  the  defendant,  on  a  certain  day, 
and  the  defendant  covenants,  on 
the  same  day,  to  pay  part  of  the 
consideration  money,  and  secure 
the  residue,  the  covenant  is  perform- 
ed by  the  plaintiffs  delivering  a 
deed  sufficient  in  law  to  pass  any 
title  which  he  may  have  in  the 
premises,  but  without  covenant  or 
warranty;  and  the  plaintiff,  in  an 
action  of  covenant,  on  the  agree- 
ment, to  recover  the  consideration 
money,  having  averred  that  he  had 
given  a  deed  to  the  defendant,  a 
plea  that  the  plaintiff  was  not  seised, 
and  had  no  power  to  sell,  is  bad. 
Gazley  V.  Price,  267 

Vide  Pleading,  IV.  13. 

Vide  Covenant  to  stand  seised  to 

USES. 

COVENANT  TO  STAND  SEISED 
TO  USES. 

1.  H.,  a  married  woman,  being  seised 
in  fee  of  certain  lands,  joined  in  a 
deed  with  her  husband,  reciting  that 
she  inherited  the  premises^  which 
she  wished  to  settle  in  the  manner 
thereinafter  mentioned,  therefore, 
in  consideration  of  the  premises,  and 
for  divers  other  good  considerations, 
they  granted,  bargained,  sold,  &c. 
to  D.,  (a  stranger,^  his  heirs  and 
assigns,  for  ever,  all,  &c.  in  trust, 
to  hold  the  same,  during  the  join| 
lives  of  II.  and  her  husband,  and  to 
pay  them  the  rents  and  profits,  &c. ; 
and  in  case  her  husband  shonld  die, 
leaving  her  surviving,  then  to  con- 
vey the  same  to  her,  (H.)  but  in 
case  11.  should  die,  without  lawful 
issue,  leaving  her  hasband  surviv- 
ing, then,  in  trast  to  convey  the 
premises  to  her  said  husband  and  to 
her  mother,  as  tenants  in  common, 
in  fee  simple ;  and  D.  covenanted 
to  perform  the  trusts.  H.  died 
without  hiwfnl  issue,  leaving  her 
husband  and  mother  surviving,  to 
whom  D.  afterwards  conveyed  the 
premises,  in  pursuance  of  the  trust: 
Held,  that  the  deed  from  H.  and 
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her  husband  to  D.  was  Toid,  as  a 
bargain  and  sale  y  for  want  of  a  pecu- 
niary consideration;  and  that  it 
could  not  operate  as  a  covenant  to 
stand  seised  to  the  uses  expressed  in 
the  deed,  because  D.,  the  grantee, 
being  a  stranger ^  there  was  no  con- 
sideration of  hhod  or  marriage  be- 
tween him  and  the  grantors.  Jaeh" 
son^  ez  denL  Houseman,  t.  Sebring 
and  others,  515 

2.  No  use  can  be  raised  on  a  covenant 
to  stand  seised  in  faTor  of  a  stran- 
ger, and  not  of  the  blood  of  the 
covenantor.  ib, 

3.  Though  the  covenantee  is  a  mere 
trustee  for  the  relations  or  blood  of 
the  covenantor,  it  makes  no  differ- 
ence, ib, 

COURT  OF  ERRORS. 

Although  it  is  a  rule  that  an  objection 
not  taken  in  the  court  below,  can- 
not be  taken  in  the  court  of  appellate 
jurisdiction  ;  yet  that  rule  is  intend- 
ed to  be  applied  only  to  objections, 
which  the  party,  by  his  silence, 
may  be  deemed  to  have  waived, 
and  which,  when  waived,  will  leavo 
the  merits  of  the  cause  to  rest  with 
the  judgment ;  it  does  not  apply  to 
an  objection  which,  if  taken,  would 
have  destroyed  the  foundation  of 
the  action.  Palmer  v.  LoriUard  in 
Error,  348 

COURTS  OF  JUSTICES  OP  THE 
PEACE. 

I.  Action, 
II.  Declaration, 

III.  Trial  before  the  Justice  and  by 

Jury. 

IV.  Judgment. 

V.  Attachment  against  absconding  and 
absent  debtors. 

I.  Action. 

1.  A  plaintiff  cannot  divide  an  entire 
contract  for  the  payment  of  a  sum 
of  money,  exceeding  the  amount 
cognizable  before  a  justice  of  the 
peace,  into  several  smaller  demands, 

484 


and  bring  a  distinct  action  before  a 
justice  for  each :  and  where  an  en* 
tire  demand  has  been  divided  in 
this  manner,  and  the  justice  has 
given  judgment  for  the  plaintiff  in 
each  of  the  actions,  all  the  judg- 
ments will  be  reversed.  WiUard 
V.  Sperry,  121 

II.    Declaration. 

2.  A  judgment  will  not  be  reversed 
merely  on  the  ground  that  the  pro- 
cess was  in  one  form  of  action,  and 
the  declaration  in  another,  although 
the  objection  to  the  variance  was 
taken  in  time,  and  overruled  by  the 
justice.    Bowen  v.  Feme,  161 

III.  Trial  before  the  Justice  ahnt,  and 
by  Jury. 

3.  Where  a  defendant  is  ready  in  court 
to  prove  his  defence,  at  the  time 
the  plaintiff  closes  his  case,  he  ought 
to  be  allowed  to  enter  into  it,  though 
he  was  not  present  when  the  trial 
was  commenced  before  the  justice. 
Atujood  v.  Austin,  180 

4.  Where  jurors,  in  a  justice's  court, 
are  challenged,  on  the  ground  that 
they  are  not  freeholders,  the  fact 
may  be  tried  by  an  examination  of 
the  jurors  themselves,  under  oath. 
Ogden  V.  Parks,  ih. 

IV.  Judgment. 

5.  A  justice's  judgment  is  equivalent, 
at  least,  to  a  specialty :  assumpsit, 
therefore,  will  not  lie  on  such  judg- 
ment ;  but  the  action  should  be  debt. 
James  r.  Henry,  233 

v.  Attachment  against  cd>sconding  and 
absent  dMors. 

6.  A  return  to  an  attachment  issued  out 
of  a  justice's  court,  stating  merely 
that  the  constable  had  levied  on 
certain  goods,  enumerating  them, 
is  erroneous :  it  should  further  state 
that  a  copy  of  the  attachment  had 
been  left  at  the  dwelling-house  or 
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other  last  place  of  abode  of  the  de- 
fendant    WiUard  v.  Sperry,  121 

Vide  Evidence,  IV.  19,  20,  21. 

CX)NFESSIONS   AND  DECLARA- 
TIONS. 

Vide  Evidence,  13. 

CONSTABLE. 
Vide  Poor,  4. 

D.. 

DAMAGES. 

Vide  Covenant,  5.  8,     Forcible  En- 
try AND  Detainer,  1,  2.  Trespass. 

DEBT. 

Vide    Courts    of   Justices    of    the 
Peace,  IV. 

DEEDS. 

I.  Construction  of  Deeds. 
II.  Consideration. 
III.  Execution  cmd  Delivery, 

I.  Construction  of  Deeds. 

1.  The  construction  of  a  deed  ought 
to  be  made  on  the  entire  deed,  not 
on  any  particular  part  of  it,  and 
such  construction  should  be  given 
that,  if  possible,  every  part  of  it 
may  be  operative.  Jackson,  ex  dem. 
Troup  and  others,  t.  Biodget,    172 

2.  If  a  deed  cannot  operate  in  the 
manner  intended  by  the  parties, 
such  a  construction  should  be  given, 
that  it  may  operate  in  some  other 
manner.  ib. 

3.  A  deed  is  to  be  construed  most 
strongly  against  the  grantor;  and 
if  it  can  enure  in  different  ways,  a 
grantee  may  take  it  in  that  way  as 
shall  be  most  to  his  advantage,    ib', 

4.  Where  the  words  of  an  ancient  deed 
are  equivocal,  the  usage  of  the  par- 
ties, under  the  deed,  is  admissible 
to  explain  them.  Livingston  v.  Ten 
Droeck,  14 

5.  As  where  the  grantor,  in  a  deed 


executed  in  10^^  gave  to  the  gran- 
tee the  privilege  of  cutting  timber, 
to  be  used  for  building  on  the  prem- 
ises conveyed,  from  the  woods  of 
the  grantor,  evidence  that  the  gran- 
tee and  his  heirs,  &c.,  with  the 
knowledge  of  the  grantor,  his  heirs, 
&c.,  had  cut  wood  for  the  purpose 
of  erecting /eitcf 5  on  the  premises, 
is  admissible  to  show  the  intention 
of  the  parties  to  apply  the  word 
building  to  the  making  offences,  as 
well  as  to  the  erection  of  bams  and 
houses.  »6. 

6.  So  possession  may  be  resorted  to,  in 
explanation  of  the  intention  of  par- 
ties, where  the  words  of  the  deed 
are  equivocal     Per  Spencer^  J.  ib, 

7.  It  seefns,  that  the  term  building  is, 
in  common  parlance,  at  this  day,  ap- 
plied to  the  making  of  fences,     ib, 

8.  Where  a  person,  seised  of  three  un- 
divided fourth  parts  of  a  farm,  con- 
veys one  equal  moiety  of  the  farm, 
describing  it  by  metes  and  bounds, 
together  with  ail  the  estate,  right, 
title,  d&c,  which  he,  the  grantor, 
hath  to  the  above  described  premises ; 
these  general  words  are  not  to  be 
construed  as  extending  the  grant 
beyond  the  one  moiety  of  the  prem- 
ises. JcuJcson,  ex  dem,  Stevens,  v. 
Stevens,  110 

9.  Where  a  person  has  conveyed  land, 
he  will  not  be  permitted,  afterwards, 
lo  claim  it,  in  exposition  to  his  own 
deed,  although  the  deed  may  not 
amoimt  to  an  estoppel.  ib. 

10.  A  deed  executed  by  a  feme  covert 
is  not  binding  upon  her  until  ac- 
knowledged :  and  her  subsequent 
acknowledgment  of  the  deed  does 
not  relate  back  to  the  time  of  its 
execution.  Jackson,  ex  dem.  Ste- 
vans,  V.  /Sevens,  110 

Vide  MiUTART  Bounty  Lands. 

II.  Consideration. 

11.  A  deed  of  bargain  and  sale,  without 
consideration,  is  inoperative,  and 
vests  no  estate  in  the  grantee.  Jack^ 
son,  ex  dem,  Allen,  v.  Florence,     47 

12.  A  deed  of  bargain  and  sale,  in  which 
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the  only  consideration  expressed  is, 
that  the  grantee  shall  support  the 
grantor  daring  his  natural  life,  is 
void ;  lor  the  deed  not  being  execut- 
ed by  the  grantee,  and  there  being 
no  covenant  or  agreement,  on  his 
part,  to  support  the  grantor,  there 
is  nothing  to  bfnd  him  to  do  it ;  and 
the  deed  is  merely  conditional,  giv- 
ing an  option  to  the  grantee  to  sup- 
port the  grantor,  or  to  suffer  the 
deed  to  become  void,  by  withdraw- 
ing his  support,  and  thus  is  with- 
out consideration.  ib, 

13.  Whether  any  other  consideration 
than  money,  will  support  a  deed  of 
bargain  and  sale  ?  ib. 

Vide  Bargain  and  Sale.    Covenant 

TO  STAND  SEISED  TO  USES. 

III.  Execution  and  delivery, 

14.  A  deed  executed  by  Kfeme  covert  is 
not  binding  upon  her  until  acknowl- 
edged, and  her  subsequent  acknowl- 
edgment of  the  deed  does  not  relate 
back  to  the  time  of  execution.  Jack" 
Sony  ex  dem,    Stevens,  v.  Stevens, 

110 

Vide  Baron  and  Feme,  1,  2,  3.     De- 
vise, I.  3.  Common.  Evidence,  II. 

DESCENT. 

I.  By  the  statute  of  descents,  (sess.  9. 
ch.  12.  1  N.  JR.  X.  52.)  incorporeal 
hereditaments  descend  to  all  the 
children,  d^c.  of  the  intestate,  in 
the  same  manner  as  lands  and  tene 
ments,  and  not,  according  to  the 
rule  of  the  common  law,  relative  to 
coparceners,  to  the  eldest  alone,  on 
making  an  allowance  to  the  other 
coparcener  out  of  the  inheritance 
descended ;  or  if  there  were  noth- 
ing out  of  which  the  albwance 
could  be  made,  to  all  the  coparce- 
ners, to  be  enjoyed  alternately. 
Leyman  v.  Aheel,  30 

2  Where  A.,  seised  in  fee  simple  of 
land,  devises  it,  ibr  life,  and  dies, 
leaving  B.  his  heir  at  law,  who  dies 
before  the  termination  of  the  estate 
for  life,  the  heirs  of  B.  are  not,  as 
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such,  entitled  to  the  land,  after  the 
death  of  the  tenant  for  life;  for  B 
had  not  such  a  seisin  as  to  create  a 
new  stock  of  descent.  Jackson^  ex 
dan.  Lawrence,  v.  Hilton,  96 

3.  A  person  claiming  land  by  descent, 
must  entitle  himself  as  heir  of  him 
who  was  last  actually  seised  in  fee. 

ik. 
Vide  Common,  4,  5. 

DEVISE. 

I.  Construction  of  a  Devise. 
II.  Executory  Devise. 

I.  Construction  of  a  Devise, 

1.  Where  one  of  the  patentees  of  a 
tract  of  land  devises  his  undivided 
interest  in  the  patent  to  his  two 
sons,  and  also  devises  to  all  his 
children  a  right  of  common  in  his 
undivided  lands  in  the  patent,  the 
latter  devise  is  not  inconsistent  with 
the  former,  and  is  valid.  Leyman 
V.  Aheel,  30 

2.  And  upon  a  partition  of  the  patent, 
between  the  representatives  of  the 
original  patentees,  the  right  of  com 
mon  is  restricted  to  the  interest  of 
the  devisor.  ib 

3.  By  the  statute  of  descents,  incor 
portal  hereditaments  descend  to  ah 
the  children,  dLC.  of  the  intestate, 
in  the  same  manner  as  lands  and 
tenements,  and  not,  according  tothe 
rule  of  the  common  law,  relative  to 
coparceners,  to  the  eldest  alone,  on 
making  an  allowance  to  the  other 
coparceners  out  of  the  inheritance 
descended,  or  if  there  were  nothing 
out  of  which  the  allowance  could  be 
made,  to  all  the  coparceners,  to  be 
enjoyed  alternately ;  and,  tlierefore, 
a  conveyance  of  a  right  of  common 
by  the  eldest  tenant  in  common,  a 
parcener,  is  void,  but  all  the  tenants 
must  join  in  the  grant  Leyman  v. 
Aheel,  30 

4.  Where  A.  devised  aU  his  real  and 
personal  estate  to  his  wife,  and  in 
case  of  her  death,  without  giving,  S^c. 
by  will,  or  otherwise  sdHng  or  as* 
signing  the  said  estate,  then  he  de 
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vised  the  ^me  to  his  daughter  D. ; 
Held^  that  A.  takes  the  entire  fee 
simple,  both  by  force  of  the  word 
estatey  and  of  the  absolute  power  of 
disposal  given  by  the  will ;  and  the 
subsequent  limitation  being  repug- 
nant thereto,  is  void,  either  as  a  r^ 
mainder,  (which  cannot  be  limited 
on  a  fce,^  or  as  an  executory  devise^ 
to  the  validity  of  which  it  is  essen- 
tial, that  it  cannot  be  defeated  by 
act  of  the  first  taker.  Jackson,  ex 
dem,  Livingston^  v.  Robins,  537 
i>.  The  same  rules  apply,  whether  the 
limitation  is  of  real  or  personal  prop* 
.erty ;  and  in  either  case,  it  is  void. 

ib. 

6.  Where  there  is  a  devise  for  life,  in 
express  terms,  a  power  of  disposal 
annexed,  does  not  enlarge  it  to  a 
fee;  but  where  such  power  is  an- 
nexed to  a  general  devise,  without 
any  specification  of  the  quantity  of 
interest,  the  devisee  takes  a  fee.  t6. 

Vidt  Powers. 

II.  Executory  Devise. 

7.  E.  devised  a  farm  to^is  son  Joseph, 
his  heirs,  d&c.  for  ever,  and  another 
farm  to  his  son  Medcef,  his  heirs, 
d&c.  for  ever ;  and  added,  "  it  is  my 
will,  that  if  either  of  my  said  sons 
should  depart  this  life  without  Uxuh 
fid  issue,  his  share  or  part  shaU  go 
to  the  survivor ;"  and  in  case  of  both 
their  deaths,  without  lawful  issue, 
he  gave  the  property  to  his  brother 
and  sister,  in  England.  Joseph 
died  without  lawful  issue:  Held, 
that  the  words  did  not  create  an 
estate  tail,  especially  since  the  statute 
abolishing  entails,  but  was  a  good 
limitation  over  in  fee,  by  way  of 
executory  devise,  to  the  survivor,  on 
failure  of  issue  living  at  the  death 
of  either  of  the  sons.  Anderson  v. 
Jackson,  ex  dan.  Eden,  in  Err&r,  382 

8.  It  is  essential  to  the  validity  of  an 
executory  devise,  that  it  cannot  be 
defeated  by  the  first  taker.  Jachsonj 
ex  dem,  Livingston,  v.  Robins,  537 

ride  I.  4,  5,  6. 


DISTRESS 

Vide  Rent. 

DOMICIL. 

1.  The  property  of  a  citizen  or  subject 
of  a  neutral  country,  domiciled  in 
the  country  of  a  belligerent,  is  liable 
to  capture  and  condemnation  by 
the  other  belligerent.  Elbers  and 
Krctfts  V.    United  Insurance    Co, 

128 

2.  Where  B.,  a  neutral  ciUzen,  came 
to  reside  in  the  United  States  in 
1811,  on  account  of  ill  health,  but 
continued  to  reside  there  for  more 
than  two  years,  and  superintended 
the  business  of  the  commercial 
house  in  8t,  Bartholomews,  of  which 
he  was  a  partner ;  this  was  held  to 
be  presumptive  evidence  of  an  in- 
tention to  reside  in  the  United 
States  permanently,  or  for  an  in- 
definite time.  ib. 

Vide  Insurance,  2. 

DUTIES. 
Vide  Surety. 

£• 

EJECTMENT. 

I.  What  title  win  support  the  action, 
II.  Defence, 

I.  What  title  wiE  support  the  action 

1.  The  grant  of  a  privilege-  to  erect  a 
machine  and  buOding  on  land,  witln 
out  defining  the  place  where  they 
are  to  be  erected,  or  the  quantity  of 
ground  which  is  to  be  occupied, 
does  not,  without  an  actual  entry 
and  location,  confer  such  a  right  as 
to  enable  the  lessee  to  maintain 
ejectment  Jackson,  ex  dem.  Sax- 
ton,  V.  May,  184 

2.  The  general  rule  is,  that  an  action 
of  ejectment  will  lie  for  anything 
attached  to  the  soil,  of  which  the 

^  sheriff  can  deliver  possession.      ib, 

3.  'A  person  who  enters,  without  claim 
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or  color  of  title,  is  deemed  to  be  in 
possession,  in  subservience  to  the 
legal  owner,  and  no  length  of  time, 
unaccompanied  with  any  change  in 
the  character  of  the  possession,  will 
render  it  adverse.  Jackson^  ex  dem, 
Helden,  v.  Thomas,  293 

4.  But  if  a  person  so  entering,  after- 
wards obtains  a  good  or  colorable 
title,  from  that  period  an  adverse 
possession  will  commence.  ib. 

5.  The  parol  declarations  of  a  person, 
Inving  title  to  laud,  are  inadmissi- 
ble evidence  to  defeat  that  title ;  it 
being  contrary  to  the  statute  of 
frauds.  Jackson,  ex  dem.  White,  v. 
Cary,  302 

G.  Although  a  prior  possession,  under 
n  claim  of  right,  and  not  voluntarily 
a'mndoned,  will  prevail,  in  eject- 
nicnt,  over  a  subsequent  possession 
acquired  by  mere  entry,  without 
any  lawful  right,  yet  where  the  sub- 
sequent possession  of  the  defendant 
is  acquired  by  a  recovery  and  ex- 
ecution in  ejectment,  his  entry  is  a 
hwful  entry,  and  affords  a  better 
presumption  of  right  than  the  prior 
possession,  although  the  judgment 
was  obtained  by  default;  and  the 
party  who  brings  a  second  eject- 
ment, after  t)eing  ousted  by  a  writ 
of  habrre  f arias  possessionem,  must 
produce  additional  evidence  of  title, 
and  not  rest  upon  his  possession 
alone.  Jackson,  ex  dem.  Klock,  v. 
Right  my  re,  in  Error,  314 

Vifk  Bargain  and  Sale,  1. 

II.  Defence. 

7.  In  an  action  of  ejectment,  brought 
by  the  grantee  in  a  mere  voluntary 
conveyance,  against  the  heir  of  the 
grantor,  the  latter  cannot  set  up  the 
want  of  consideration,  in  bar  of  the 
recovery;  for  the  party  making  a 
voluntary  conveyance,  and  his  heirs, 
are  bound  by  it.  Jackson,  ex  dem. 
Malin,  v.  Gamsey,  189 

8    Nor  can  the  heir  of  such  grant- 
or take  advantage  of  a  judgment 
against  himself,  under  which  ^he 
^     Yand  conveyed  by  his  ancestor  had 
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been  sold,  as  an  outstanding  title, 
to  defeat  the  grantee's  action ;  for 
such  sale  could  only  operate  upon 
the  interest  which  he  had  in  Che 
land,  which  was  no  more  than  a 
naked  possession.  ib, 

9.  In  an  action  of  ejectment  agaiAst  a 
person  who  has  forcibly  entered 
upon,  and  taken  possession  of,  land, 
t^  seems  that  the .  defendant  is  not 
precluded  from  setting  up  a  title, 
m  himself,  or  a  third  person,  in  bar 
of  the  action.  Jackson,  rx  dem, 
Seelye,  v.  Morse.  Per  Spencer, 
Ch.  J.  197 

ENEMY. 

Vide  War. 

ERROR. 

If  a  venire  be  executed  and  returned,  by 
any  other  person  than  the  i»heriff, 
without  a  special  suggestion  of  facts, 
and  an  award  to  such  person  upon 
the  record,  it  is  an  error,  for  which 
the  judgment  will  be  reversed. 
Cooper  V.  Bisscl,  14G 

Vide  JuncMFNT,  11.  1. 

Error  on  bill  of  exceptions  to  an  inferior 
court.     Vide  Bill  of  Exceptions. 

ESCAPE. 
Vide  Sheriff,  2. 

ESTATE  TAIL. 
Vide  Devise,  II, 

ESTOPPEL. 
Vide  Deed,  I.  9. 

EVIDENCE. 

I.  Matter  of  Record,  mid  Proceedings 
of  Courts. 
II.  Written  Evidence,  and  Parol  Evi' 
dence  relative  thereto. 

III.  Proof  of  hand'^oriting  and  Subscribe 

ing  Witnesses. 

IV.  Competency  of  Witnesses, 
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I.  MaUer  of  Record,  <md  Proceedings 

of  Courts. 

1 .  In  an  action  upon  a  judgment  ren- 
dered against  several  joint  debtors, 
some  of  whom  were  not  brought 
into  court  on  the  process  upon  which 
that  judgment  was  recovered,  the 
judgment  is  prima  facte  evidence 
of  a  debt  tigainst  the  defendants  who 
did  not  appear  in  the  original  action ; 
reserving,  however,  to  them,  the 
right  of  entering  again  into  the 
merits,  and  showing  that  they  ought 
not  to  have  been  charged.  Taylor 
V.  Pettibone,  66 

2.  The  record  of  a  former  recovery, 
apparently  for  the  same  cause  of 
action  as  thit  which  is  the  founda- 
tion of  a  subsequent  suit,  is  prima 
facie  evidence  only,  that  the  demand 
has  been  once  tried,  and  the  plain- 
tiff may  repel  it,  by  showing  that  the 
subsequent  suit  is  for  a  distinct  de- 
mand, arising  out  of  a  distinct  and 
unconnected  transaction,  in  relation 
to  which  no  restimony  was  offered 
on  the  trial  in  the  former  cause. 
Philips  V.  Bcrick,  137 

3.  Where  a  claim  is  submitted  to  a 
jury,  and  disallowed  by  them,  a 
verdict  and  judgment  thereon  are 
conclusive  evidence  in  bar  of  a 
second  action  for  the  same  cause. 

t6. 

4.  So,  if  the  jury  allow  the  plaintiff 
only  a  part  of  his  demand,  and  less 
than  he  was  entitled  to  receive,  ib, 

5.  So  if  the  phintiif  brings  an  action 
for  a  part  only  of  an  entire  and  in- 
divisible demand,  the  verdict  and 
judgment  in  that  action  are  a  con- 
clusive bar  to  a  subsequent  suit  for 
another  part  of  the  same  demand. 

ib. 

II.  Written  Evidence,  and  Parol  Evi- 

dence in  relation  thereto, 

6.  Where  the  words  of  an  ancient 
deed  are  equivocal,  the  usage  of 
the  parties,  under  the  deed,  is  ad- 
missible to  explain  them.  Living' 
ston  V.  Ten  Brocck,  14 

7.  As  where  the  grmtor,  in  a  deed 
Vol.  XVI.  62 
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executed  in  1694,  gave  to  the 
grantee  the  privilege  of  cutting  tim- 
ber, to  be  used  for  building  on  the 
premises  conveyed,  from  the  woods 
of  the  grantor,  evidence  that  the 
grantee  and  his  heirs,  &c.,  with 
the  knowledge  of  the  grantor  and 
his  heirs,  &c.,  had  cut  wood,  for 
the  purpose  of  erecting  fences  on 
the  premises,  is  admissible  to  show 
the  intention  of  the  parties,  to  ap- 
ply the  word  building  to  the  making 
of  fences,  as  well  as  to  the  erection 
of  houses  and  barns.  ib. 

So  possession  may  be  resorted  to, 
in  the  location  of  land,  to  explain 
the  intention  of  parties,  where  the 
words  of  the  deed  are  equivocal. 
Per  Spencer,  J.  ib. 

Evidence  of  the  contents  or  exe- 
cution of  a  deed,  cinnot  be  admit- 
ted, without  the  production  of  the 
deed  itself,  unless  it  is  in  the  pos- 
session of  the  oppo-^ito  party,  and 
he  refuses,  on  notice  for  that  pur- 
pose, to  produce  it,  or  unless  it  is 
lost  or  destroyed.  Jackson,  ex  dem. 
Livingston,  v.  Frier,  193 

To  prove  the  loss  of  a  written  in- 
strument, it  must  be  shown  that 
diligent  search  and  inquiry  have 
been  made  of  those  persons  in  whose 
possession  the  deed  would  have 
been,  had  it  ever  existed.  ib. 

The  evidence  of  the  loss  of  a 
written  instrument,  so  as  to  lay  a 
foundation  for  the  introduction  of 
inferior  proof  of  its  execution  and 
contents,  is  addressed  solely  to  the 
judge  before  whom  the  cause  is 
tried,  who  is  to  determine  exclu- 
sively, without  the  intervention  of 
the  jury,  whether  it  is  sufficient  to 
authorize  the  admission  of  second- 
ary evidence.  ib. 
And  in  this,  and  similar  cases, 
(such  as  the  service  of  notice  to 
produce  a  paper  on  the  trial,  or  that 
a  subscribing  witness  to  a  deed 
could  not  be  found,)  the  rules  in 
relation  to  the  testimony  to  a  jury 
do  not  apply ;  but  the  judge  may 
admit  the  evidence  of  an  interested 
witness,  or  even,  it  seems,  of  a 
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party  in  the  cause,  to  prove  the  loss 
of  the  deed,  or  other  oollateral  fact. 

ib. 

13.  The  parol  declarations  of  a  person 
having  title  to  land  are  inadmissi- 
ble as  evidence  to  defeat  that  title  ; 
it  being  contrary  to  the  statute  of 
frauds.  Jackson,  ex  dem.  White, 
V.  Caiy,  302 

Mde   Executors   akd    Administra- 
tors, 1,  2. 

III.  Proof  of  hand-writing  txndSubscrib' 
ing  Witnesses. 

14.  Where  a  person  calls  on  the 
maker  of  a  note,  payable  to  A.,  or 
bearer,  to  which  there  is  a  subscrib- 
ing witness,  and  demands  pay- 
ment, but  neither  shows  him'  the 
note,  nor  mentions  the  amount  or 
date  of  it,  and  the  maker  acknowl- 
edges that  he  had  given  a  note  to 
A.,  and  said,  that  he  would  pay  it 
at  a  future  day,  this  is  not  a  suf- 
ficient  admission  of  the  note,  to 
supersede  the  necessity  of  prov- 
ing it  by  the  subscribing  witness. 
Shaver  v.  EkU,  201 

IV.  Competency  of  Witnesses. 

15.  In  an  action  by  the  holder,  against 
the  endorser  of  a  promissory  note, 
the  maker  of  the  note  is  a  com- 
petent witness,  as  he  is  indifferent 
between  the  parties,  and,  whoever 
may  succeed,  is  only  liable  to  the 
losing  party  for  the  amount  of  the 
note.     Hubhly  v.  Brown,  70 

16.  But  if  it  was  a  note  made  and  en- 
dorsed for  the  accommodation  of  the 
maker,  in  which  case,  as  the  en- 
dorser is  regarded  as  a  surety,  and 
would,  if  the  holder  recovered 
against  him,  be  entitled  to  charge 
the  maker  not  only  with  the  amount 
of  the  note,  but  with  the  costs,  also, 
which  he  has  been  coinpelled  to 
pay,  his  liability  for  costs  makes  him 
interested  to  defeat  the  action,  and 
he   is,  therefore,  not  a  competent 

^        witness  for  the  endorser  of  such 
^        note.  ib. 
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17.  In  an  action  for  repairs  done  to  a 
vessel,  against  one  part  owner,  who 
neglects  to  plead  the  nonjoinder  of 
the  others,  in  abatement,  another 
part  owner  is  not  an  admissible  wit- 
ness for  the  plaintiff,  to  prove  the 
ownership  of  the  defendant :  for  al- 
though he  "would  be  liable,  as  an 
owner,  to  the  plaintiff,  in  case  he 
failed,  or  if  he  succeeded,  would  be 
answerable  to  the  defendant  for 
contribution ;  yet  he  has  an  interest, 
by  charging  the  defendant,  (a  ver- 
dict against  whom  would  be  evi- 
dence of  his  joint  ownership,)  to  in- 
crease the  number  of  part  owners, 
and  thereby  diminish  the  amount 
of  contribution  or  loss,  which  he 
would  otherwise  himself  be  obliged 
to  sustain.     Marquand  v.    Webb, 

89 

18.  If  a  witness  stands  in  that  situation, 
that  which  way  soever  the  suit  may 
terminate,  he  will  be  equally  liable, 
and  to  the  same  extent,  to  the 
losing  party,  he  is  admissible,      ib. 

19.  A  witness,  while  in  a  state  of  intoxi- 
cation, ought  not  to  be  sworn,  or 
be  permitted  to  testify.  Hartford 
V.  Palmer.  143 

20.  And  the  court  before  which  the  wit 
ness  is  produced,  may  decide,  from 
its  own  view,  whether  the  witness 
is  in  such  a  situation  that  he  ought 
to  be  sworn,  or  admitted  to  testify. 

ib. 

21.  Persons  totally  deprived  of  memory 
and  understanding,  or  who  are 
laboring  under  a  temporary  priva- 
tion of  them,  when  offered,  are  not 
admissible  witnesses.  ib. 

22.  Where  the  holders  of  a  note,  pay- 
able to  bearer,  transfers  it  to  an- 
other, for  a  valuable  consideration, 
under  an  agreement  that  the  per- 
son to  whom  it  is  transferred,  shall 
collect  it  at  his  own  risk,  he  is  not 
a  competent  witness  for  the  plain- 
tiff, in  an  action  upon  the  note,  as 
he  is  only  discharged  from  the  risk 
of  the  maker's  solvency,  bnt  is  still 
responsible,  if  the  note  should  prove 
to  be  a  forgery.  Shaver  v.  Ehk,  201 

Vide  Rblbase.     TaEaTAsa 


INDEX. 


62S 


EXECUTION. 

To  prevent  fraud  or  great  injustice,  the 
court  will  order  a  perpetual  stay  of 
execution,  provided  the  facts  are 
made  clearly  to  appear  to  the  court, 
so  that  complete  justice  can  be  done 
to  all  parties  concerned ;  otherwise, 
the  execution  may  be  stayed  for  a 
definite  time,  so  as  to  give  the  party 
an  opportunity  of  applying  to  a 
court  of  chancery  for  relief.  Lasi" 
sing  V.  Orcotty  4 

Vide  Bail,  1,  2,  3,  4.     Pleading,  VII. 
21,  22,  23.     Sheriff,  3.  5,  6,  7. 

EXECUTORS   AND   ADMINIS- 
TRATORS. 

1.  An  admission  by  one  of  several  exec- 
utors or  administrators^  of  a  debt 
due  from  the  testator  or  intestate, 
does  not  conclude  the  others  from 
showing,  that  the  debt  had  been 
paid.  James  and  Flack  v.  Hackley 
and  others,  273 

2  One  of  several  administrators  having 
assumed  the  payment  of  a  debt  due 
from  the  intestate  to  the  plaintiffs, 
received  the  money  of  the  estate, 
to  the  amount  of  the  debt,  in  order 
to  pay  it,  and  gave  his  note  to  the 
plaintiffs  for  the  amount:  he  con- 
tinued solvent  for  three  years  afler- 
wards,  during  which  time,  the  plain- 
tiffs extended  their  credit  to  him, 
by  receiving  a  new  note,  and  he 
then  failed,  having  never  paid  the 
debt  Held,  that,  under  the  cir- 
cumstances of  the  case,  it  might  be 
intended  that  the  note  of  the  ad- 
ministrator was  accepted  in  satis- 
faction of  the  debt;  and  besides, 
the  plaintiffs,  afler  indulging  him 
for  so  long  a  time,  ought  to  submit 
to  a  loss  attributable  to  their  own 
neglect,  and  not  throw  it  upon  the 
estate  of  the  intestate.  ib. 

Vide  Costs. 


EXTINGUISHMENT. 
Vide  Common,  2.     Leasb^  2. 


FIRST  GREAT  SOUTH-WESTERN 
TURNPIKE  COMPANY. 

Vide  Turnpike  Acts. 

FRAUDS. 

Vide  Fraudulent  Conveyances. 
Action,  2. 

FORCIBLE    ENTRY  AND    DE 
TAINER. 

1.  On  the  trial  of  the  traverse  of  an  in- 
dictment for  a  forcible  entry  and 
detainer,  the  justice,  before  whom 
it  is  tried,  is  authorized,  by  the  5th 
section  of  the  act  to  prevent  forcible 
entries,  Jj^c.  (sess.  II.  c.  6.  I  N.  R, 
L,  98.)  to  assess  the  costs  and 
damages  of  the  party  complaining : 
Held,  that  the  justice  cannot,  under 
this  act,  award  to  the  party  a  gross 
sum,  independently  of  his  costs,  as 
a  compensation  for  the  injury  sus- 
tained. Fitch  V.  The  People,  ex 
relat.  Piatt,  141 

2.  That  damages  given  by  the  statute 
were  intended  to  reimburse  the 
party  prosecuting,  after  the  trial  of 
the  traverse,  for  the  costs  which  he 
has  been  put  to  on  that  particular 
occasion ;  ibr  other  damages  arising 
from  the  wrongful  entry,  he  must 
resort  to  his  action  of  trespass,     ib, 

FRAUDULENT  SALES  AND  CON- 
VEYANCES. 

1.  A  party  making  a  voluntary  con- 
veyance, and  his  heirs,  are  bound 
by  it ;  and  in  an  action  of  eject- 
ment by  the  grantee,  against  the  heir 
of  the  grantor,  the  latter  cannot 
set  Up  the  want  of  consideration,  in 
bar  of  the  recovery.  Jackson,  ix 
dem,  Malin,  v.  Gamsey,  189 

2.  Nor  can  the  heir  of  such  grantor, 
take  advantage  of  a  judgment 
against  himself,  under  which  the 
land  conveyed  by  his  ancestor,  had 
been  sold,  as  an  outstanding  title, 
in  order  to  defeat  the  grantee's  ac« 
tion,  as  the  sale  could  only  operate 
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upon  the  intereat  which  he  had  in 
the  land,  and  which  was  no  more 
than  a  naked  possession.  id. 

FREIGHT    AND   CHARTER- 
PARTY. 

1.  A  contractor  afTreightment  is  not 
dissolved  by  a  hostile  blockade  of  the 
port  of  departure:  the  performance 
of  it  is  merely  suspended ;  and  the 
sliip  owner  or  master  may  detain 
the  goods,  until  he  can  prosecute 
the  voyage  with  safety,  or  the 
freighter  may  demand  them,  on 
tendering  the  full  freight.  Palmer 
V.  Lorillard,  348 

2.  It  is  only  when  the  voyage  is  bro- 
ken up  on  the  part  of  the  ship  owner 
or  master,  or  the  completion  of  it 
has  become  unlawful,  that  the  con- 
tract is  dissolved.  t6. 

3.  The  plaintiffs,  being  shippers  of 
goods,  brought  an  action  of  as' 
sumpsit,  on  the  bill  of  lading,  against 
the  ship  owners,  and  averred  a  loss 
of  the  goods,  by  negligence.  The 
jury  found  that  the  vessel,  in  the 
beginning  of  February,  proceeded 
from  Richmond,  where  the  goods 
were  laden,  in  the  prosecution  of 
her  voyage,  and  came  to  Hampton 
Roads,  but  finding  the  Chesapeake 
blockaded  by  a  hostile  squadron, 
and  that  it  would  be  impossible  to 
put  to  sea  without  being  captured, 
went  into  Norfolk,  and  finally  re- 
turned to  Richmond:  that  in  Sep- 
temher  following,  the  plaintiffs  de- 
manded their  goods,  in  order  to 
transport  them  to  Nett-York,  by 
land ;  but  the  master  refused  to  de- 
liver them  unless  he  was  paid  half 
freight ;  and  that  a  few  days  there- 
after, in  consequence  of  a  violent 
storm  and  freshet,  the  vessel  was 
sunk  at  the  wharf,  mthout  any  fault 
or  negligence  of  the  defendants  or 
their  agents,  and  the  goods  wholly 
ruined  and  spoiled:  Held,  that, 
admitting  that  the  plaintiffs  had  a 
cause  of  action,  yet,  that  in  this 
form,  and  under  this  declaration, 
they  were  not  entitled  to  recover, 
the  jury  having  negatived  the grava- 

492 


men  alleged,  to  wit,  the  negligence 
of  the  defendants;  and  that  the 
court  could  not  look  to  other  facts 
found  by  the  jury  to  support  the  ac- 
tion, as  that  would  be  to  allow  a 
party  to  declare  in  one  form  of 
action,  and  recover  in  another.  t&. 
4.  But  the  plaintiffs  had  no  cause  of 
action,  for  the  contract  of  affreight- 
ment was  not  discharged  by  the 
blockade,  and  the  defendant  had  a 
right  to  retain  the  goods,  until  he 
could  prosecute  the  voyage,  or  un- 
less the  plaintiffs  tendered  the  whole 
freight,  or  unless  the  contract  was 
rescinded    by  mutual    agreement 

1*6. 

G. 

GAOL  LIBERTIES. 
Vide  Sheriff. 

GUARANTY. 

1.  The  defendant,  who  was  president 
of  a  manufacturing  company,  on 
being  presented  by  the  plaintiffs 
with  their  accounts  against  the 
company,  wrote  to  the  plaintiffs,  and 
referred  them  for  payment  to  the 
superintendent  of  the  company,  and 
stated  that  the  superintendent  would 
be  furnished  with  ample  means  of 
making  punctual  payment,  and 
urged  the  plaintiffs  to  furnish  the 
articles  which  they  had  engaged  to 
make.  He  then  added,  "if,  in  ad- 
dition to  the  foregoing  explanation, 
you  shall  require***  any  individual 
guaranty,  I  shall  have  no  objection 
to  give  you  that  pledge.**  The 
plaintiffs,  afterwards,  furnished  the 
company  with  goods,  and  more  Uian 
two  years  from  the  date  of  the  letter, 
when  the  company  had  become  in- 
solvent, called  on  the  defendant  for 
his  guaranty ;  it  was  held,  that  the 
defendant's  letter  did  not  amount 
to  a  guaranty;  but  was  merely  a 
conditional  engagement  to  give  a 
guaranty,  m  case  the  plaintiffs 
should  be  dissatisfied  with  the  se- 
curity of  the  company;   and  not 
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having  expressed  their  dissatisfac- 
tion, until  after  a  lapse  of  more 
than  two  years,  it  was  to  be  inferred 
that  they  were  satisfied,  and  did  not 
mean  to  avail  themselves  of  the  de- 
fend ant's  offer.  Stafford  and  others 
V.  Low,  67 

2.  Where  a  person  gives  a  letter  of 
credit  to  A.  addressed  to- P.  and  Co., 
by  which  he  authorizes  A.  to  draw 
bills,  to  a  certain  amount,  on  P.  & 
Co.,  and  P.  &  Co.  having  dissolved 
their  partnership,  A.  draws  a  bill 
on  P.  who  accepts  it,  the  guarantor 
is  not  liable  to  P.  on  his  letter  of 
credit ;  and  P.  is  not  precluded  by 
the  letter  of  credit  from  maintain- 
ing a  suit  against  A.  for  the  amount 
of  the  bill  which  he  had  accepted 
and  paid.     Penoyer   v.    Watson, 

100 

H. 

HIGHWAYS. 

1.  Any  person,  conceiving  himself  ag- 
grieved by  the  decision  of  the  com- 
missioners of  highways,  may  appeal 
t«  three  judges  of  the  court  of  com- 
mon pleas  of  the  county ;  (2  N,  R. 
L.  282.  sess.  36.  ch.  33.  s.  36.^  and 
where  the  commissioners  of  high- 
ways, on  due  application,  refuse  to 
lay  out  a  road,  and  their  determi- 
nation is  reversed  on  appeal,  the 
judges  of  the  court  of  common  pleas 
may  proceed  to  lay  out  the  road. 
The  People  v.  Champion  and  others, 

61 

2.  And  where  the  commissioners  re- 
fuse to  open  the  road  so  laid  out  by 
the  judges  of  the  C.  P.  a  mandamus 
lies  to  compel  them  to  do  it.        t6. 

3.  A  mandamus  need  not,  in  the  first 
instance,  be  directed  to  the  com- 
missioners of  highways  by  their  in- 
dividual names :  it  is  only  in  case 
of  disobedience  to  the  writ,  that 
they  are  to  be  proceeded  against 
personally.  ib. 

HEIR. 
Vide  Descent,  2, 3. 


I. 

INSOLVENT    DEBTORS. 
Vide  Insolvent  Act,  1,  2. 

INSOLVENT  ACT. 

1.  Citizens  of  the  same  state,  entering 
into  contracts,  are  to  be  understood 
as  making  them  in  reference  to  the 
existing  laws  of  the  state,  and  as 
tacitly  consenting  that  the  contiact 
shall  be  governed  or  modified  by  such 
laws ;  therefore,  if  at  the  time  of 
entering  into  a  contract,  there  is  a 
law  of  a  state  which  declares,  that 
if  an  insolvent  debtor,  on  petition 
of  two  thirds  of  his  creditors,  shall 
assign  to  them  all  his  property,  he 
shall  be  discharged  from  his  debts, 
it  is  not  a  law  impairing  the  obliga- 
tion of  contracts,  within  the  meaning 
of  the  constitution  of  the  United 
States.     Mather  v.  Bush,  233 

2.  And  where  an  execution  is  issued 
against  the  property  of  such  debtor, 
acquired  subsequent  to  his  discharge 
under  such  insolvent  act,  on  a  judg- 
ment obtained  previous  to  his  dis- 
charge, it  will  be  set  aside  on  mirv 
tion.  t6. 

Vide  Surety,  I. 

INSURANCE. 

I.  Warranty, 
II.  Return  of  Premium, 

I.  Warranty. 

1.  The  property  of  a  citizen  or  sub- 
ject  of  a  neutral  country,  domiciled 
in  the  country  of  a  belligerent,  is 
liable  to  capture  and  condemna- 
tion, as  prize  of  war,  by  the  other 
belligerent;  a  warranty,  therefore, 
in  a  policy  of  insurance  on  such  prop- 
erty, that  it  is  neutral,  is  not  com- 
plied with.  Elbers  4*  Krafts  v. 
The  United  Insurance  Co.  128 

2.  A*  and  B.  were  Swedish  subjects,  and 
partners  in  trade  at  St.  Barihohh 

.  meu^s.    In  1811,  B.  came  to  the 
United  States  ;  and  in  July,  1813, 
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B.  still  continuing  in  the  United 
States^  a  policy  of  insurance  was 
underwritten,  on  account  of  A.  and 
B.  on  cargo,  for  a  voyage  from  New 
Haven  to  St^  Bartholomew's,  war- 
ranted Swedish  property  :  Held, 
from  the  long  previous  residence  of 
b,  in  this  country,  it  was  to  be 
presumed,  that  he  intended  to  re- 
Bide  here  permanently^  which  pre- 
sumption it  was  incumbent  on  the 
insured  to  repel,  and  not  having 
done  so,  B.  was  to  he  regarded  as 
domiciled  in  the  United  States; 
and  so  the  warranty  was  not  com- 
plied with,  and  the  insured  could 
not  recover  for  a  loss.  ih. 

II.  Return  of  Premium, 

S.    Where  the  policy  does  not  attach, 
and  there  is  no  ground  to  presume 
fraud,  a  return  of  the  premium  will 
be  awarded.     Elbers  Sf  Krafts  v. ' 
The  United  Insurance  Co.         128 

Vide  Warranty. 

ISSUE. 
Vtde  Plbadino,  III.  10 

JEOFAILS. 
Vide  Ambndmbnt. 

JOINDER  OP  PARTIES. 
Vide  Pleading,  2.     Partnership,. 3. 

JOINT    DEBTORS. 
Vide  Evidence,  I.  1. 

JOINT  TENANTS. 
l^de  Baron  and  Feme,  4. 

JUDGMENT. 

I.  lAin  of  JndgmaUs  widliueiiiiumB. 
II.  Arrest  of  Judgmmt. 
III.  Judgments  by  virtue  of  a  Warrani 
of  Attorney. 
494 


I.  Uen  of  Judgment  and  ExecmUons. 

1.  A  judgment,  by  agreement  of  the 
parties,  may  be  entered  up  for  a 
debt  then  due  and  also  as  secuntj 
ibr  future  advances,  to  the  defend- 
ant ;  and  the  plaintiff  may  collect 
by  execution,  not  only  the  sum  ac- 
tually due  at  the  time  the  judgment 
was  entered,  but  the  amount  subse- 
quently advanced  to  the  defendant^ 
provided  the  whole  does  not  exceed 
the  condition  of  the  bond  on  which 
the  judgment  is  given.  Livingston 
V.  M^ Inlay,  165 

II.  Arrest  of  Judgment. 

2.  A  misjoinder  of  counts  is  a  fatal 
defect,  on  a  motion  in  arrest  of 
judgment,  or  on  a  writ  of  error. 
Cooper  V.  Bissel,  146 


III.  Judgments  by  virtue  of  a  Warrant 
of  Attorney. 

3.  The  specification  of  the  nature  and 
consideration  of  the  debt,  required  ' 
by  the  act,  (sess.  41.  ch.  259.  s.  8.) 
to  be  filed  with  the  record,  on  en- 
tering up  a  judgment  by  virtue  of  a 
warrant  of  attorney,  should  be  so 
precise  and  particular  as  to  a)>pribe 
all  persons  interested,  of  the  nature 
and  consideration  of  the  debt  It 
ought  to  be  as  precise,  at  least,  as  a 
bill  of  particulars :  a  statement  afi 
general  as  the  common  counts  in  a 
declaration  is  not  sufficient  Law- 
less V.  Hacket,  149 

4.  If  the  debt  be  for  goods  sold  and 
delivered,  the  specification  ought  to 
state  the  kind,  quantity,  price  of  the 
goods,  and  time  of  sale.  ib. 

5.  A  specification  already  filed,  niay. 
however,  be  amended;  but  so  aa 
not  to  interfere  with  the  rights  of 
any  other  judgment  creditors,  which 
may  have,  in  the  mean  time*  inters 
vened.  tfr. 

Ftde  Evidence,  1. 1,2.  Error.  Trust 
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JURISDICTION. 

1.  No  actkm  at  common  law  lies  for 
an  illegal  capture  on  the  high  seas, 
as  prize  of  war.  Novion  v.  HaUeit^ 
in  Error  J  327 

2.  No  irregularity  or  misconduct  of 
the  captor,  in  the  subsequent  dis- 
position of  the  priae,  can  confer 
jurisdiction  as  to  the  original  taking, 
or  is,  in  itself,  a  ground  of  action  at 
common  law.  t6. 

3.  Jurisdiction,  in  casps  of  prize,  and 
of  every  thing  incidental  and  con- 
sequential thereto,  belongs  exclu- 
sively to  the  admiralty  courts,      ib, 

4.  And  piracy,  and  piratical  captures, 
with  all  their  incidents,  are  ex- 
clusively  of  admiralty  cognizance. 

ib. 

5.  It  makes  no  difference,  that  the 
capturing  vessel  was  fitted  out  of  a 
port  of  the  United  States,  in  viola- 
tion of  our  neutrality,  or  of  an  act 
of  Congress ;  and  in  such  a  case, 
the  district  courts  of  the  United 
States  have  a  clear  and  indisputable 
jurisdiction.  ib^ 

Vide  Absent  and  Absconding  Debt- 
or, 2.    Turnpike  Act,  2,  3. 

L. 

T.ANDLORD  AND  TENANT. 
Vide  Lease.    Rent. 

LEASE. 

1.  Where  a  lessee  for  years,  for  life, 
I  or  pur  autre  vie,  accepts  a  new 
'    lease,  or  a  grant  in  fee  of  the  same 

J  premises,  this,  without  any  actual 
surrender  of  the  old  lease^  is  a  sur- 
render in  law,  or  an  implied  surren- 
der of  it.    Livingston  v.  Potts,  28 

2.  And  if  the  former  lease  gave  the 
lessee  a  right  of  common  in  the  other 
lands  of  the  lessor,  and  no  such 
right  is  granted  by  the  second  lease, 
the  common  is  extinguished  by  the 
•unrender.  .  ib. 

Vide  Rent. 


LETTER  OF  CREDIT. 

Vide  Guaranty. 

LIEN. 

Vide  JuDGttlENT,    I. 

LIMITATION  OF  ACTION. 

1.  An  action  for  rent  reserved  hy  in 
denture  of  lease,  is  not  within  the 
statute  of  limitations.  Bailey  v. 
Jackson,  210 

2.  But  where  more  than  Uoenty  years, 
before  the  commencement  of  the 

,  action,  have  elapsed  since  the  last 
quarter's  rent  became  due,  payment 
of  thQ  rent  will  be  presumed.       ib. 

3.  As,  however,  the  presumption  of 
payment  is  not  a  legal  bar,  it  may 
be  repelled  by  circumstances.     t6. 

4.  As,  where  the  lease  was  made  in 
England,  of  land  in  that  country, 
the  subsequent  removal  of  the  lessee 
to  the  United  ^atcs,  his  denial  that 
he  had  ever  paid  rent,  or  executed 
the  lease,  and  the  continual  resi- 
dence of  the  lessor  in  England,  were 
held  to  be  circumstances  sufficient 
to  rebut  the  presumption.  t6. 

5.  Where  a  subsequent  disability  of 

the  plaintiff  to  sue  arises,  the  period 
of  such  disability  is,  in  cases  of  pre- 
sumption, arising  from  lapse  of 
time,  (though  it  is  otherwise  under 
the  statute  of  limitations,)  to  be  do- 
ducted  from  the  twenty  years.     t6. 

6.  Therefore,  if,  after  the  cause  of  ac- 
tion accrued,  the  plaintiff  becomes 
an  alien  enemy,  the  whole  time  of 
the  continuance  of  the  war  must 
be  excluded  from  the  calculation. 

ib. 

LOAN-OFFICE  ACT. 

The  court  will  not  compel,  by  mando" 
mus,  the  supervisors  of  Ulster 
county  to  assess  and  levy  on  the 
county  the  amount  of  the  deficiency 
of  payments  of  sums  loaned  under 
the  act  passed  the  18th  of  April, 
1766,  commonly  called  the  Loan* 
Office  Act,  (sess.  9.  ch.  40.  s.  28. 
1  Greeid.  Ed.  Laws,  240.)  prior  to 
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the  year  1795 ;  such  changes  having 
bjnce  taken  place  in  that  county, 
by  the  erection  of  new  counties,  as 
to  render  it  impracticable,  after  such 
a  lapse  of  time,  to  do  what  is  right 
and  just  in  the  case.  The  People 
y.  The  Supervisors  of  Ulster  Caut^ 
<V,  59 

M. 

MANDAMUS. 

1 .  The  relator,  or  party  prosecuting  a 
mandamus^  may  demur  to  the  re- 
turn of  the  writ.  People,  ex  relat, 
Shaut,  V.  Champion  and  others,  61 

2.  A  mandamus  to  commissioners  of 
highways,  to  compel  them  to  lay  out 
a  road,  need  not,  in  the  first  in- 
stance, be  directed  to  them,  by  their 
individual  names ;  it  is  only  in  case 
of  disobedience  to  the  writ,  that  they 
are  to  be  proceeded  against  person- 
ally.  ib. 

Vldi  LoAN-OpFicis  Act.  Highway,  3. 

MAYOR'S  COURT  OF  NEW- 
YORK. 

Vide  Bail.     Practice. 


MASTERS  AND  OWNERS  OP 
VESSELS. 

The  owner,  as  well  as  master,  is  liable 
for  repairs  done  upon  a  vessel. 
Marquand  v.  Webb,  89 

MILITARY  BOUNTY  LANDS. 

K  C,  who  had  been  a  soldier  in  the 
NeuyYork  line,  during  the  revolu- 
tionary war,  and  who  was  entitled 
to  military  bounty  lands,  executed 
an  instrument  to  B.,  dated  Sep- 
tember  11th,  1786,  which  com- 
menced as  a  bond,  in  the  penalty 
of  300  pounds,  under  which  there 
was  a  condition,  reciting  that  C. 
was  entitled  to  a  bounty  in  land, 
and  tliat,  no  law  having  been  passed 
by  the  legislature,  C.  had  no  legal 
title,  nor  could  convey  the  same; 
but,  notwithstanding,  C,  in  con- 
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sideration  of  four  pounds,  bargain- 
ed and  sold  his  right  and  title  to 
B.,  his  heirs  and  assigns;  and  C, 
also,  by  the  same  instrument,  ap- 
pointed B.  his  attorney,  to  procure 
a  deed,  binding  himself  not  to  re- 
voke the  power,  and  when  he  should 
have  obtained  the  title,  to  convey 
the  land  unto  B. :  Held,  that  this 
instrument  was  intended  by  the 
parties  to  operate  as  a  conveyance, 
inpro'senti,  if  it  could  legally  have 
that  effect ;  and  if  not,  then  as  an 
agreement  for  a  conveyance ;  that ; 
it  was  a  sufficient  bargain  and  sale 
to  pass  a  present  interest ;  and  that, 
by  virtue  of  the  act  of  the  6th  of 
April,  1790,  (sess.  13.  c.  59.)  which 
gave  effect  to  antecedent  convey- 
ances by  persons  afterwards  obtain- 
ing patents  for  military  bounty 
lands,  the  title  of  the  patentee  ac- 
tually vested  in  his  grantee.  Jaclc- 
son,  ex  dem,  Troup  and  others,  v. 
Blodget,  172 

2.  A  sale,  to  defray  the  expenses  of 
survey,  of  the  fifty  acres  reserved 
for  that  purpose,  in  a  corner  of  each 
lot  of  the  military  trcut,  vests  a 
complete  title  in  the  purchaser, 
which  cannot  be  affected  by  show- 
ing, that  there  was  a  mistake  in  the 
original  survey,  according  to  which 
patents  were  issued ;  and  that  those 
fifty  acres  ought  to  be  added  to  an 
adjacent  lot  in  which  there  was  a 
deficiency  of  land,  in  order  to  give 
it  the  full  quantity  of  600  acres. 
Jackson,  ex  dem,  Overacker  and 
others,  V.  Cole,  257 

3.  And  it  seems  that,  in  all  cases,  the 

boundaries  of  lots  in  the  military 
tract,  depend  upon  the  actual  sur- 
vey and  location,  and  not  on  the 
description  in  the  patent  and  map 
filed  by  the  surveyor-general  in  the 
office  of  the  secretary  of  state :  so 
that  if,  by  an  error  in  the  actual 
location,  one  lot  falls  short  of  600 
acres,  and  an  adjacent  lot  has  an 
excess  equal  to  the  deficiency,  the 
deficiency  of  the  former  cannot  be 
supplied  out  of  the  excess  of  the 
latter.  t6. 
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MINISINK  PATENT. 

The  western  boundary  of  the  Minisink 
patent  is  formed  by  the  eastern 
boundaries  of  Wawatfanda  patent 
and  the  patent  to  Evans,  which 
make  one  continaed,  unbroken 
line,  and  is  situated  at  the  foot  of 
the  east  side  of  the  Shawangunk 
mountains.  Jackson,  ex  dem.  Bel' 
den  and  others,  y.  Thomas,       293 

MORTGAGE. 
Vide  Covenant,  3.   Rent,  8. 

•N. 

NEW-YORK  CITY. 

1 .  On  motion  to  confirm  the  report  of 
commissioners,  appointed  under  the 
act  relative  to  the  city  of  JVet0- 
York,  (2  N.  R.  L.  342.  408,  409. 
sess.  36.  ch.  86.  s.  178.)  for  open- 
ing, enlarging,  and  extending 
streets,  &.C.,  affidavits,  in  opposition 
to  the  report,  cannot  be  read,  unless 
copies  of  them  have  been  duly 
served  on  the  commissioners,  with 
the  objections  of  the  party,  so  that 
they  may  decide  whether  there  is 
reason  for  altering  their  report. 
In  the  matter  of  enlarging,  Sfc, 
Harmon  street  in  the  city  of  New* 
York,  231 

2.  This  court,  sitting  in  review  over 
the  commissioners,  cannot  take 
into  view  facts  not  laid  before 
them,  previous  to  their  final  report 

ih. 

o. 

ORDER  OP  BASTARDY. 
Vide  Bastakd. 

OWNERS  OF  VESSELS. 

Vide  Masters  and  Owners  op  Ves- 
sels.    Evidence,  IV.  17. 

P. 

PARCENERS. 

Ft&DByisE^a    CoiofON^a 
Vol.  XVI.  63 


PARENT  AND  CHILD. 

1.  There  is  no  obligation,  at  the  com- 
m<Hi  law,  by  which  a  child  is  liable 
to  support  an  infirm  and  indigent 
parent,  but  the  liability  is  created 
solely  by  the  statute ;  and,  therefore, 
the  law  does  not  imply  a  promise 
from  the  child  to  pay  for  necessaries 
furnished,  without  his  request,  to  an 
indigent  parent  Edwards  v.  2>a- 
vis,  281 

2.  The  natural  and  moral  obligation 
of  a  child  to  support  an  indigent 
parent,  can  only  be  enforced  m  the 
mode  pointed  out  by  the  act  for  the 
relief  and  settlement  of  the  poor, 
(sess.  36.  ch.  78.  s.  21.  1  iV:  R. 
L.  286.)  ib. 

PARTNERSHIP. 

1.  Where  one  person  advances  funds 
ibr  carrying  on  trade,  and  another 
furnishes  his  personal  services,  for 
which  he  is  to  receive  a  proportion 
of  the  profits,  there  is  a  partnership 
existing  between  them  both,  as  re- 
gards the  parties  themselves  and 
third  persons.  Dob  Sf  Dob  v. 
HaJsey,  34 

2.  Where  one  partner  delivers  part* 
nership  property  to  a  third  person, 
who  receives  it,  knowing  that  it  is 
partnership  property,  in  payment 
of  his  individual  debt ;  in  an  action 
by  the  partners  against  the  creditor 
of  the  individual  partner,  for  the 
price  of  the  goods,  the  debt  of  the 
one  partner  is  not  a  defence  or  set- 
off against  all  the  partners.  ib, 

3.  In  an  action  for  the  breach  of  a 
contract  relative  to  the  partnership 
concerns,  if  all  the  partners  do  not 
join  as  plaintiffs  in  the  suit,  the 
nonjoinder  of  the  other  partners  is 
a  ground  fi>r  a  nonsuit  at  the  trial,  ib, 

4.  Where  a  note,  in  the  name  of  a 
firm,  is  given  by  one  of  the  partners 
for  his  private  debt,  and  known  to 
be  80  by  the  person  taking  the  note, 
the  other  partners  are  not  bound 
by  such  note,  unless  they  have 
been  previously  consulted,  or  con- 
sent to  the  transaction.  t^ 
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5.  And  the  burthen  of  proving  such 
assent  of  the  other  partners  of  the 
firm,  lies  upon  the  separate  credit- 
or who  has  so  obtained  the  part- 
nership paper.  t6. 

6.  Under  an  attachmetU  against  one 
of  several  partners,  who  absconds , 
for  a  copartnership  debt,  the  sheriff 
can  seize  only  the  separate  prop- 
erty of  the  absconding  partner ;  he 
cannot  seize  the  partnership  e^ 
fects ;  for  the  other  partner  has  a 
right  to  retain  them  for  the  pay- 
ment of  the  partnership  debts. 
Matter  of  Smith,  an  absconding 
debtor,  102 

7.  The  trustees  to  be  appointed  under 
the  act  relative  to  absent  and  ab- 
sconding debtors,  become  vested 
only  with  the  interest  of  the  ab- 
sconding partner,  or  his  proportion 
of  the  surplus  of  the  joint  property 
remaining  ailer  payment  of  the 
partnership  debts.  ib, 

8.  A  commercial  partnership  existing 
between  a  citizen  of  this  country, 
and  that  of  another,  is  dissolved  by 
the  breaking  out  of  war  between 
the  two  countries.  Griswold  v. 
Waddington^  in  Errors  438 

S.  P.  Seaxnan  v.  Waddington,         510 

PARTITION. 

Where  a  special  verdict  stated  that  A. 
and  others,  being  some  of  the  pro- 
prietors of  a  patent,  in  1763,  re- 
leased part  of  the  patent  to  certain 
Indians,  in  trust,  in  which  release 
JBl.,  another  of  the  proprietors, 
refused  to  join ;  and  that  in  1764, 
K.  and  the  other  proprietors  were 
seised  of  the  patent,  and  made  par- 
tition of  the  whole,  including  the 
allotment  released  to  the  Indians  : 
Held,  that,  the  jury  having  found 
the  fact  of  seisin,  without  explaining 
how  the  proprietors  became  re- 
seised,  it  was  to  be  presumed  that 
they  were  lawfully  re-seised,  and 
that  any  intendment  might  be  made 
that  the  fact  might  require:  and 
that  K,  having,  with  a  knowledge  . 
of  thv  release,  united  in  the  par- 
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tition,  and  having,  afterwarA>i,  made 
a  subdivision  of  the  lot  drawn  by 
him  with  another  proprietor,  he 
could  not  question  the  Talidity  of 
the  partition.  Jackstm,  ex  dem. 
KJock,  V.   Rigktmyrt^  in  Error, 

314 
PATENT. 

Vide  Military  Bovi<KfT  L/ndi 
MiNisiNK  Patent. 

PIRACY 
Vide  JuRisni<,TiON. 

PLEADING. 

I.  Parties  to  the  Action 
II.  Deeiaraiion. 
III.  Plea. 
IV.  R^lication. 
V.  Refoinder. 
VI.  Demurrer, 
VII.  Pleading  in  Particuh^    Actions. 
VIII.   Verdict. 

I.  Parties  to  the  !Ui'im€. 

1.  An  auctioneer  who  utUs  the  goods 
of  a  third  person,  iiiay  maintain  an 
action,  in  his  o\^a  name,  for  the 
price.     Ilulse  v.  Young,  1 

2.  In  an  action  fon  the  breach  of  a 
contract,  relativi*  to  the  partnership 
concerns,  if  all  die  partners  do  not 
join  as  plaintitfs  in  the  suit,  the 
nonjoinder  of  tkic  other  partners  is 
a  ground  for  a  aonsuit  at  the  trial. 
Dob  and  Dob  f.  Halsey,  34 

II.  D^daration, 

3.  Counts  in  tr«»ipass  rt  et  armis,  and 
in  trover,  ca«inot  be  joined  in  the 
same  declait.don,  the  judgment  on 
each  being  different.  Cooper  v. 
Bissel,  146 

4.  An  avermeiM>  in  a  declaration,  in 
an  action  of  covenant,  that  a  deed 
was  given,  implies  that  it  was 
accepted  by  the  grantee.  Gazley 
V.  Price.  267 

5.  A  declaration  in  assumpsit  against 
husband  and  wife,  alleging  a  re- 
quest, and  promise  by  husband  and 
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wife,  during  coverture,  is  bad,  for 
the  wife  cannot  be  sued  upon  a 
mere  personal  contract,  made  dur- 
ing coverture,  although  joined  with 
her  husband.     Edwards  y.  Davis, 

221 

6.  And  if  a  count,  on  a  promise  by 
husband  and  wife,  be  joined  with  a 
count  by  the  wife  dum  sola,  and 
judgment  is  rendered  generally,  it 
is  error.  ib, 

Assigning  breaches  in  Covenant,  Vide 
Covenant,  2. 

III.  Plea. 

7.  If  a  dilatory  plea  be  filed  without 
affidavit,  the  plaintiff  may  treat  it 
as  a  nullity,  or  move  the  court  to 
set  it  aside ;  but  by  proceeding  in 
the  cause,  he  waives  the  irregu- 
larity.     Richmond  v.    Tallmadffe, 

307 
8  The  parties  entered  into  articles  of 
agreement  to  submit  to  three  per- 
sons to  determine  the  sum  which 
the  defendant  should  pay  to  the 
plaintilfs,  for  land  of  which  the 
pliintiffs  had  the  legal  title,  but 
which  was  occupied  or/  claimed 
by  the  defendant,  and  that  the 
plaintiffs  should  convey  the  same  to 
the  defendant.  The  arbitrators 
awarded,  that  the  plaintiffs  should 
convey  to  the  defendant  certain 
land,  describing  it  by  metes  and 
bounds,  and  that  the  defendant 
should  pay  a  certain  sum  to  the 
pi  lintilTs.  In  an  action  of  cov- 
en mt,  on  the  articles  of  agreement 
for  the  non-performance  of  the 
award,  the  defendant  pleaded  that 
he  did  not  occupy  or  claim  the 
land  awarded  to  be  conveyed  to, 
and  paid  for,  by  him :  and  on  the 
trial  of  the  cause,  a  verdict  was 
found  for  the  defendant :  Held,  that 
the  plea,  although  informal,  and 
amounting  only  to  a  plea  of  no 
aioard,  involved  the  merits  of  the 
case,  and  showed  that  the  arbitra- 
tors had  awarded  upon  a  matter  not 
alleged  in  the  plea ;  that  the  issue 
was  not  immaterial ;  and,  the  ver- 


dict having  found  the  fact  alleged 
in  the  plea,  that  the  plaintiffs  were 
not  entitled  to  judgment  non  olh 
stantt  veredicto^  which  can  only  be 
on  the  merits,  and  not  on  the  form 
or  manner  of  pleading.  Macomb 
v.  Wilber,  227 

9.  Under  a  plea  of  no  award,  the  de- 
fendant may  show  that  the  arbitra- 
tors awarded  on  a  matter  not  sub- 
mitted to  them.  t6. 

10.  Wherever,  in  pleading,  there  is  an 
affirmative  on  one  side,  and  a  neg- 
ative on  the  other,  the  plea  must 
conclude  to  the  country.  Qaadey  v. 
Price,  267 

11.  So,  where  it  is  averred  in  the 
declaration,  that  the  plaintiff  gave 
the  defendant  a  good  and  sufficient 
deed,  and  the  defendant  merely  de- 
nies that  the  plaintiff  gave  such  a 
deed,  and  concludes  with  a  verifi- 
cation, it  is  bad,  on  special  demur- 
rer, ib, 

12.  Where  the  plaintiff  covenants  to 
give  a  good  and  sufficient  deed  of 
land  to  the  defendant  on  a  certain 
day,  and  the  defendant  covenants, 
on  the  same  day,  to  pay  part  of  the 
consideration  money,  and  secure 
the  residue,  the  covenant  is  per 
formed  by  the  plaintiff's  delivering 
a  deed  sufficient  in  law  to  pas8 
any  title  which  he  may  have  in  the 
premises,  but  without  covenant  or 
warranty ;  and  the  plaintiff,  in  an 
action  of  covenant  on  the  agree- 
ment, to  recover  the  consideration 
money,  having  averred  that  he  had 
given  a  good  and  sufficient  deed,  a 
plea  that  the  plaintiff  was  not 
seised,  and  had  no  power  to  sell,  is 
bad.  ib. 

IV.  Replication. 

13.  Where,  an  obligation  or  covenant  for 
the  payment  of  money  having  been 
assigned,  and  notice  given  thereof 
to  the  obligor,  or  covenantor,  an 
action  is  brought  by  the  assignee, 
in  the  name  of  the  assignor.  Upon 
the  obligation  or  covenant,  to  which 
the  defendant  pleads  a  former  re- 
covery and  satisfaction,  the  plaintiff 
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may  reply  the  assignment,  with  no- 
tice thereof  to  the  defendant,  and 
notice  to  him  that  the  former  action 
was  not  prosecuted  by  the  author- 
ity, and  for  the  benefit,  of  the  as- 
signee.   Dawson  v.  Coles,  51 

V.  Rejoinder, 

14.  Where,  in  an  action  on  an  arbitra- 
tion bond,  the  defendant  pleads  no 
award,  and  the  plaintiflT  replies, 
setting  forth  an  award,  a  rejoinder 
that  the  defendant,  previously  to 
making  of  the  award,  had,  by 
writing  under  seal,  revoked  the 
power  of  the  arbitrators,  is  good ; 
for,  as  it  shows  that  the  instrument 
purporting  to  be  an  award,  was,  in 
fact,  no  award,  the  power  of  the 
persons  making  it  having  previ- 
ously been  determined,  it  is  not  in- 
consistent with,  but  fortifies  the 
plea*,  and  is  no  departure  firom  it 
Alien  V.  Watson.  205 

15.  But  where  the  rejoinder  impeaches 
the  award,  it  is  a  departure;  for 
that  is  an  admission  of  its  existence, 
and,  therefore,  inconsistent  with 
the  previous  denial  that  there  was 
no  award.  ib, 

16.  It  seems  that  it  is  necessary  to 
state  in  the  rejoinder  that  notice  of 
the  revocation  of  the  power  of  the 
arbitrators  was  given,  as  this  is  im- 
plied in  the  fact,  that  the  submis- 
sion was  revoked ;  but,  at  all  events, 
the  objection  cannot  be  taken  on 
general  demurrer.  ib, 

VI.  Demurrer. 

17.  A  demurrer  is  a  plea :  and  the  re- 
lator,  or  party  prosecuting  a  writ 
of  mandamus,  may  demur  to  the 
return  of  the  writ  People,  ex  reUU, 
Shaut,  V.  Champion  and  others^  61 

18.  A  misjoinder  of  counts  is  a  fatal 
defect  on  demurrer,  arrest  of  judg- 
ment or  writ  of  error.  Cooper  v. 
Bissel,  146 

VII.  Pleading  in  Particular  Actions, 

19.  In  debt  on  a  recognizance  of 
bail,  a  plea  that  the  bail-piece  was 
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acknowledged  after  jadgment  had 
been  obtained  in  the  original  ac- 
tion, and  was,  therefore,  void,  is 
bad;  for  a  record  cannot,  in 
pleading,  be  impeached,  or  affected 
by  any  supposed  defect  or  ille- 
gality in  the  transaction  (m  which 
it  is  founded;  nor  can  there  be 
any  allegation  against  the  validity 
of  a  record.     Cheen  v.  Ovington, 

55 

20.  In  debt,  on  a  judgment  or  recog- 
nizance, the  defendant  can  plead 
no  matter  inconsistent  with  the 
record.  ib. 

21.  Whether  bail,  in  ah  action  <m  their 
recognizance,  can*  plead  that  the 
ca.  sa.  against  the  principal  did  not 
lie  four  days  in  the  sheriff's  office. 
Quare?   Gillespie  v.  White,     117 

S2.  It  is  not  necessary  for  the  plaintiff, 
in  declaring  on  a  recognizance  of 
bail,  to  allege  that  a  previous^. /a. 
issued  against  the  principal.        ib. 

23.  Where  a  cd.  sa.  is  issued  after 
the  year  and  day,  without  a  scire 

J  ados  to  revive  die  judgment,  the 
bail  cannot  take  advantage  of  the 
objection.  ib 

24.  Where  rent  was  reserved  payable 
in  book  accounts,  warranted  to  be 
good  for  collection  and  due  in  cash, 
in  an  action  for  the  rent,  the  de- 
fendant pleaded  that  he  was  at 
the  premises  during  three  hours 
before  sunset,  and  at  the  setting  of 
the  sun,  on  the  day  of  payment, 
ready  to  pay,  and  offered  to  pay 
the  rent,  but  neither  the  plaintiff, 
nor  any  person  on  his  behalf,  was 
there  ready  to  receive  it ;  and  the 
plea  concluded  by  averring  the  de- 
fendant's readiness  to  pay,  and 
bringing  the  book  accounts  into 
court:  Held,  that  the  plea  was 
sufficient  in  point  of  form,  though 
it  seems  unnecessary  to  allege  the 
bringing  the  book  accounts  into 
court;  and  that  it  was  proper  to 
conclude  with  a  prayer  of  judgment 
generally,  and  not  of  judgment 
whether  the  plaintiff  ought  to  have 
or  maintain  the  action  to  recover 
further  damages  than  those  which 
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were  admitted  to  be  due. 
V.  Dewey, 

Vlir.   Verdict. 


Walter 
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85^  If  the  jury,  in  an  action  for  an  es- 
eape,  find  that  the  prisoner  returned 
voluntarily  before  suit  brought,  but 
that  the  defendant  had  not  filed 
an  affidavit  with  his  plea,  that  the 
escape  was  without  his  knowledge 
or  consent,  (vide  statute,  sess.  36. 
ch.  67.  s.  23.  1  N,  R.  L.  426.)  the 
finding,  as  to  the  want  of  an  affida- 
vit, must  be  rejected  as  surplusage, 
it  being  a  matter  beyond  the  issue  to 
be  tried,  and  belonging  exclusively 
to  the  court.  Richmond  v.  TaU' 
madge,  307 

86.  Where  a  special  verdict  stated  that 
A.  and  others,  being  some  of  the 
proprietors  of  a  patent,  in  1763, 
released  part  of  the  patent  to  cer- 
tain Indians,  in  trust,  in  which  re- 
lease K.,  another  of  the  patentees, 
refused  to  join ;  and  that  in  1764, 
K.  and  other  proprietors  were  seised 
of  the  patent,  and  made  partition 
of  the  whole,  including  the  aJlotment 
released  to  the  Indians:  Held, 
that  the  jury  having  found  the  fact  of 
seisin,  without  explaining  how  the 
proprietors  became  reseised,  it  was 
to  be  presumed  that  they  were  law- 
fiilly  reseised,  and  that  any  intend- 
ment might  be  made,  that  the  fact 
might  require ;  and  that  K.,  having, 
with  a  knowledge  of  the  release, 
imited  in  the  partition,  and  having 
afterwards  made  a  subdivision  of 
the  lot  drawn  by  him  with  another 
proprietor,  could  not  question  the 
validity  of  the  partition.  Jackson, 
ex  dem.  Klock,  v.  Rightmyre,  314 

27.  Where  in  an  action  of  assumpsit, 
on  a  bill  of  lading  for  the  non- 
delivery of  goods,  3ie  jury  found, 
among  other  things,  that  the  goods 
were  Tost  without  any  fauU  or  neg' 
ligence  of  the  defendants  or  their 
agents ;  it  was  held,  that  the  plain- 
tiflT  could  not  recover  in  this  form 
of  action,  the  jury  having  negatived 
the  epravamcn  alleged,  that  is,  the 
neghence  of  the  defendants;   and 


that  the  court  will  not  look  to  other 
facts  found  by  the  jury,  in  order  to 
support  the  action,  as  that  would  be 
to  allow  a  party  tu  declare  for  one 
cause  of  action,  and  recover  for 
another.    Palmer  v.  LoriUard,  34d 

PRACTICE. 

I.  Process, 
II.  Bail  and  Bail-pieee, 

III.  Affidavits. 

IV.  Changing  the  Verne.  , 
V.  Reference. 

VI.  Assessment  of  Damages  under  the 
StatuU. 
VII.  Motions,  Arguments,  Cases,  and 
Notices  cf  Motion. 

I.  Process. 

1.  When  the  office  of  chief  justice  is 
vacant,  writs  may  be  tested  in  the 
name  of  the  senior  judge  of  the 
court.    Anon.  1 

2.  In  bailable  process,  the  plaintiff 
cannot  join  several  defendants  in 
one  writ,  and  declare  against  one 
of  them  only,  Roosevelt  v.  Sotd' 
den,  44 

3.  Writs  issued  in  term,  must  be  tested 
m  term :  and  if  tested  of  the  pro- 
ceeding term,  they  may  be  set  aside 
for  irregularity.  Gordon  and  Wood 
V.  Valentine  and  Smedes,  145 

4.  But  the  plaintiff  may  amend  the 
writ,  on  payment  of  costs.  ih. 

II.  Bail  and  BaiUpiue. 

5.  A  bail-piece,  although  taken  before 
a  single  judge,  is,  in  legal  contem- 
plation, taken  in  court ;  it  is  a  mere 
memorandum  of  the  recognisance, 
authorizing  the  making  up  of  the 
record,  and  when  that  is  filed,  it 
becomes  a  record  of  the  court,  on 
which  sdre  fadas  ot  debt  will  lie. 
Chreen  v.  Ovington,  55 

Vide  Bail.    Execution. 

III.  Affidavits. 

6.  The  act  (sess.  41.  ch.  55.)  of  the 
24th  of  March,  1818,  authorizing 
the  appointment  of  commissioners, 
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did  not  supersede  the  commis- 
sioners appointed  bv  this  court,  for 
taking  affidavits 

IV.  Changing  the  Venue. 

7.  On  a  motion  to  change  the  venue, 
where  the  party  swears  that  he  has 
a  good  defence  on  the  merits,  he 
must  also  add,  as  he  is  advised  by 
counsel^  as  in  other  cases.  Swart" 
ujout  V.  Hoage,  3 

8.  The  plaintiff*  cannot  directly  move 
to  change  his  venue ;  but  he  may 
move  to  amend  the  declaration  for 
the  purpose.    Swariwout  v.  Payne, 

149 

V.  Reference. 

9.  Where  a  cause  is  referred  by  the 
court,  pursuant  to  the  statute,  and 
the  plaintiff  wholly  neglects  to  bring 
the  cause  to  a  hearing  before  the 
referees,  the  defendant,  after  a  term 
has  intervened,  is  entitled  to  a  rule, 
that,  unless  the  plaintiff  notice  the 
cause  for  a  hearing,  or  elect  to  dis- 
continue within  20  days,  the  de- 
fendant shall  have  leave  to  notice 
the  cause  for  hearing ;  and  in  case 
of  the  neglect  or  default  of  the 
plaintiff,  the  referees  may  proceed 
to  a  hearing  on  the  defendant's 
notice :  and  in  case  the  plaintiff 
does  not  appear  at  the  day  appoint- 
ed, the  referees  must  report  that 
nothing  is  due  to  the  plaintiff,  un- 
less the  defendant  claims  a  balance 
due  to  him;  and  if  the  pleadings 
will  admit  of  it,  he  may  exhibit  his 
proofs,  and  the  referees  may  report 
such  a  balance  as  they  shall  think 
due  to  him  from  the  plaintiff.  Bis^ 
sell  V.  Lee,  45 

VI.  Assessment  of  Damages  under  the 
Statute. 

10.  In  an  action  upon  a  recognizance, 
given  by  the  putative  father  of  a 
bastard  child,  under  the  act,  (sess. 
36.  ch.  12.  sec.  4.  1  N.  JR.  L.  307.) 
the  damages  are  not  to  be  assessed, 
it  not  biung  within  the  7th  section 
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of  the  act  for  the  amendment  of  the 
law ;  (1  iV:  R.  L.  518.)  but  the 
verdict  must  be  for  the  amount  of 
the  penalty,  the  whole  of  which  is 
to  be  recovered,  and  is  not  intended 
to  stand  merely  as  security  against 
farther  breaches.  The  People  v. 
Relyea,  155 

11.  If  a  party  to  an  arbitration  bond 
revoke  the  power  given  to  the  ar- 
bitrators, as  he  may  do,  before  an 
award  is  made,  the  penalty  of 
the  bond  is  thereby  forfeited ;  but 
the  plaintiff  must  assign  breaches, 
and  have  his  damages  assessed,  un- 
der the  statute.  {I  N.  R.  L.  518.) 
Allen  Y.  Watson,  205 

VII.  Motions,  Arguments,  Cases,  and 
Notices  of  Motion. 

12.  Where  a  case,  demurrer,  or  special 
verdict,  is  noticed  for  argument, 
and  the  opposite  party  intends  to 
object  to  the  argument  coming  on, 
at  the  day,  on  any  ground  of  irregu- 
larity, he  must  give  notice  of  an 
application  to  the  court  for  that 
purpose,  as  in  non-enumerated  mo- 
tions, to  strike  the  case  off  the  cal- 
endar, as  the  objection  will  not  be 
heard  when  the  cause  is  called  on 
for  argument.  Delamaters,  Smith, 2 

13.  In  suits  against  attorneys,  not  only 
the  bill  or  declaration  and  notice 
to  plead,  but  notices  of  ail  subse- 
quent proceedings  in  the  cause, 
must  be  served  personally,  on  the 
defendant  or  his  agent  Bridgeport 
Bojik  v.  Sherwood,  32 

14.  When  an  act  is  to  be  done  within 
a  specified  number  of  days,  the  day 
on  which  the  notice  is  given,  and 
the  day  on  which  the  act  is  to  be 
done,  are  considered,  the  one  in- 
clusive, and  the  other  exclusive. 
Gillespie  V,  White,  117 

15.  The  rule  in  the  Mayor's  Court  of 
the  city  of  NeW'York,  requiring  a 
ca.  so.  against  the  principal,  issued 
for  the  purpose  of  charging  bail,  to 
lie  four  days  in  the  sheriff's  office, 
exclusive  of  tlie  return  day,  means 
that  it  is  only  the  return  day  which 
is  exclusive;  not  that  the  day  on 
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which  the  writ  is  delivered  to  the 
sheriiT  is  to  be  reckoned  exclu- 
sively, ib. 
16.  Therefore,  the  delivery  of  a  writ  to 
the  sheriff  on  the  15thy  returnable 
on  the  I9th  day  of  a  month,  is  good. 

ib. 

POOR. 

1.  Where  a  woman  has  a  husband, 
resident  within  the  state,  and  able 
to  maintain  her,  any  settlement 
which  she  may  have  had  previ* 
ous  to  her  marriage,  is  suspended, 
and  she  cannot  be  removed  to  the 
place  of  her  former  settlement,  but 
only  to  the  place  of  her  husband's 
settlement  or  residence.  Ooerseers 
of  the  Poor  of  Sherburne  v.  The 
Overseers  of  Nonoich,  187 

2.  Whether,  in  case  of  the  husband's 
inability  to  maintain  the  wife,  she 
can  be  removed  to  her  old  settle- 
ment 1     Qucerc.  ib. 

3.  An  estate  situate  in  a  town,  with- 
out residence  there,  does  not  gain  • 
the  owner    a  settlement    in    that 
town.  ib. 

4.  Where  a  person  is  elected  constable 
of  a  town,  and  enters  upon  the 
duties  of  his  office,  but,  before  the 
expiration  of  the  year,  removes 
from  the  town,  and  does  not  after- 
wards act  as  a  constable,  except 
occasionally  coming  to  the  town  to 
collect  his  fees,  and  settle  his  old 
accounts,  biit  no  constable  is  ap- 
pointed in  his  place,  for  the  re- 
mainder of  the  year;  this  is  not 
such  an  execution  of  a  public  annual 
officCy  during  one  whole  year,  as  to 
gain  him  a  settlement  in  the  town 
in  which  he  was  constable,  within 
the  act,  (sess.  36.  c.  78.  s.  2.  1  iV^ 
R.  L,  279,)  Overseers  of  Sher- 
burne v.  Overseers  of  Norwich,  188 

5  If,  under  a  parol  contract  for  the 
sale  of  land,  a  part,  amounting  to 
more  than  75  dollars,  of  the  con- 
sideration money,  is  paid  by  the 
purchaser,  but  no  title  is  given,  or 
possession  taken  by  him,  it  is  not 
such  a  purchase  of  an  estate  as  will 
gain  a  settlement.    Overseers  of  the 


Poor  of  Augusta  v.  Overseers   of 
Pcois,  279 

6.  It  seems  that  an  equitable  estate 
acquired  by  the  purchase  of  land 
for  75  dollars,  and  an  actual  pay- 
ment of  the  whole  consideration, 
although  no  deed  is  given  to  pass 
the  legal  title,  will  be  sufficient  to 
gain  a  settlement.  ib. 

7.  The  natural  obligation  of  a  child 
to  support  an  infirm  or  indigent 
parent,  not  producing  a  liability  at 
common  law,  can  only  be  enforced 
in  the  mode  pointed  out  in  the 
statute,  (sess  36.  ch.  78.  s.  21.) 
Edwards  v.  Davis,  281 

Vide  Parent  and  Child. 

POWER. 

1.  A  will  contained  the  following 
clause :  "  I  will  and  positively  order 
my  executors  hereafter  named,  or 
any  two  of  them,  to  sell  my  estate, 
both  real  and  personal,  whatever." 
The  testator  then  directed  the  pro- 
ceeds to  be  equally  divided  among 
his  children,  and  appointed  his  wife, 
two  of  his  sons,  and  his  son-in-law, 
his  executrix  and  executors;  the 
two  sons  having  an  interest  in  their 
own  right,  and  the  son-in-law  in 
right  of  his  wife,  as  legatees,  in 
equal  portions  of  the  proceeds  of 
such  sale.  After  the  death  of  the 
executrix,  and  two  of  the  executors, 
the  other  and  sole  surviving  execu- 
tor sold  and  conveyed  the  real 
estate  of  the  testator:  Held,  that 
the  power  was  well  executed  even, 
as  it  seems,  at  common  Icuc ;  it  being 
the  express  intention  of  the  testator, 
that  the  land  should  be  sold,  at  all 
events;  and  the  executor  taking, 
under  the  will,  a  part  of  the  pro- 
ceeds, the  power  was  coupled  with 
an  interest  which  survived.  Jack' 
son,  ex  dem.  Cooper,  v.  Given,   167 

2.  But  the  power  was  clearly  well  ex- 
ecuted under  the  statute,  (sess. 
36.  ch.  23.  s.  11.  1  iV.  iJ.  Z,.  366. 
Stat.  21.  Hen,  VIII.  c.  4.)  which 
controls  the  restriction  or  limitation 
in  the  power,  that  it  shall  be  execut- 
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ed  by  two,  at  least,  of  the  execu- 
tors :  the  object  of  the  statute  being 
to  give  effect  to  powers,  where  the 
testator  had  used  words  of  restric- 
tion, which  would,  otherwise,  de- 
feat the  intent ;  and  to  prevent  the 
failure  of  a  trust,  for  want  of  a 
trustee,  and  the  necessity  of  resort- 
ing to  a  court  of  chancery,  for  the 
appointment  of  one.  ib. 

PRIZE. 
Vide  JcRisDicTioit. 

PROMISSORY  NOTE. 

Mde  Bills  op  Exchange  and  Prom- 
issory Notes.    Partnership,  4 

R. 

RECJOONIZANCE. 
Vide  Practice,  II.  5.    Bastardy. 

RECORD. 
Vide  Pleading,  VII.  20. 

REFERENCE. 
Vide  Practice,  V. 

RELATION. 
Vide  Deed,  III.  14 

RELEASE. 

A  release  given  hy  a  defendant  in  a 
cause,  unconditionally,  for  the  pur- 
pose of  enabling  the  releasee  to  be 
a  witness  on  the  trial  of  the  cause, 
is,  if  fairly  obtained,  a  discharge  of 
the  liability  of  the  witness  to  the 
deff^ndant,  although  the  witness  was 
not  sworn  at  the  trial,  nor  the  re- 
lease produced.    Pratt  v.  Crocker, 

270 
REMAINDER. 

Vide  Dbvise,  I.  4,  5. 

RENT. 

1.    Where  a  person,  having  hired  a 
house  for  a  year,  lets  out  a  part 
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of  the  house  to  another  person, 
for  the  whole  year,  he  cannot, 
there  being  no  agreement  to  thai 
effect,  distrain  upon  his  lessee  for 
rent  in  arrear,  altliough,  before  the 
expiration  of  the  year,  and  before 
making  the  distress,  he  hired  the 
house  for  another  year,  and  although 
there  was  a  custom  for  lessors,  who 
had  no  reversionary  estate  in  the 
premises,  to  distrain.  Prcscoit  v. 
De  Forest,  159 

2.  The  remedy  of  the  lessor,  in  such 
case,  is  by  an  action  on  the  contract, 
for  the  rent.  ib, 

3.  If  a  lessor,  having  no  reversionary 
interest,  distrain  upon  his  tenant, 
and  sell  his  goods,  the  purchaser 
acquires  no  property  in  them ;  and 
the  tenant  may  maintain  trover 
against  him.  ib, 

4  An  action  for  rent  reserved  by  in- 
denture of  lease,  is  not  within  the 
statute  of  limitations:  but  where 
more  than  twi-nty  years,  before  the 
commencement  of  the  action',  have 
elapsed  since  the  last  quarter's  rent 
became  due,  payment  of  the  rent 
will  be  presumed.  Bailey  v.  Jack- 
son, 210 

5.  But  this  presumption  may  be  re- 
pelled by  circumstances ;  as,  where 
the  lease  was  made  in  England,  of 
land  in  that  country,  the  subse- 
quent removal  of  the  lessee  to  the 
United  States,  his  denial  that  he 
had  ever  paid  rent,  or  executed  tlie 
lease,  and  the  continual  residence 
of  the  lessor  in  England,  were  held* 
circumstances  to  rebut  the  presump- 
tion, ib, 

6.  Where  rent  is  payable  eitljer  in 
money  or  kind,  and  the  lease  is 
silent  as  to  the  place  of  payment,  a 
tender  of  the  rent  by  the  lessee, 
upon  the  land,  is  good,  and  he  is 
not  bound  to  make  a  tender  to  the 
lessor  in  person.    Walter  v.  Dewey, 

5KJ2 

7.  Where  rent  was  reserved,  payable 
in  book  accounts,  warranted  to  be 
good  for  colleciion,  and  then  due  in 
cash,  in  an  action  for  the  rent,  the 
defendant  pleaded  that  he  was  at 
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tlie  premises,  during  three  hours 
next  before  the  setting  of  the  sun, 
and  at  the  setting  of  the  sun,  on  the 
day  of  payment,  ready  to  pay,  and 
offered  to  pay  the  rent,  but  neither 
the  plaintiff,  nor  any  person  on  his 
behalf,  was  there  ready  to  receive 
it;  and  the  plea  concluded  by 
averring  the  defendant's  readiness 
to  pay,  and  bringing  the  book  ac- 
counts into  court :  Held^  that  the 
plea  was  good  in  point  of  form, 
though  it  seems  unnecessary  to  al- 
lege the  bringing  the  book  accounts 
into  court ;  and  that  it  was  proper 
to  conclude  with  a  prayer  of  judg- 
ment generally.  tfr. 

6.  Although  a  mortgagee  may,  it  seems^ 
distrain  for  rent  due  from  a  tenant 
of  the  mortgagor,  on  a  demise  made 
anterior  to  the  mortgage ;  yet  where 
a  mortgagor  in  possession,  subse- 
quently to  the  mortgage,  leases  the 
land,  the  mortgagee  cannot  distrain 
upon,  or  bring  an  action  against  the 
tenant,  for  the  rent,  there  being  no 
privity  of  contract  or  estate  between 
the  mortgagee  and  tenant,  without 
which  there  can  be  neither  a  dis- 
tress nor  an  action  fot*  the  rent 
MKircher  v.  Hmoley^  289 

9  So,  where  land  has  been  purchased 
under  an  execution  against  the 
mortgagor,  and  the  purchaser  brings 
an  action  against  the  tenant  of  the 
mortgagor,  for  rent  accruing  sub- 
sequently to  the  purchase,  the  ten- 
ant cannot  plead,  that,  after  the 
demise  to  him,  his  lessor  mortgaged 
the  land,  that  the  mortgage  had  be- 
come forfeited,  and  the  mortgagee 
distrained  upon  him  for  the  rent 
that  afterwards  accrued,  and  which 
included  the  rent  claimed  by  the 
purchaser.  ib, 

RESULTING  TRUST. 
Vide  Trust  and  Trusteb. 

s. 

SALE  OP  CHATTELS. 

Wliere  a  carriage  was  pat  into  the  bands 
Vol.  XVL  64 


of  the  defendant,  by  a  third  person, 
to  pay  debts  due  to  him  and  the 
plaintiff,  and  the  defendant  kept 
possession  of  the  carriage  for  more 
than  a  year,  and  used  it  as  his  own, 
and  never  sold  it ;  it  was  held,  that, 
the  defendant  having  had  a  reason- 
able time,  within  which  to  sell  the 
carriage,  which  he  ought  to  have 
done  at  public  auction,  if  he  could 
not  sell  it  at  private  sale,  he  might 
be,  himself,  regarded  as  the  pur- 
chaser, and  be  chargeable  with  the 
amount  of  the  debt  due  to  the  plain- 
tiff;  the  carriage  being  of  sufficient 
value  to  pay  both  debts.  Norton  v. 
^iitVe,  225 

SCHOOLS. 
Vide  Common  Schools. 

SCIRE  FACIAS. 

1.  In  1771,  A.  being  seised  in  fee  of 
certain  lands,  B.  recovered  a  judg- 
ment against  him,  which  was  a  lien 
on  those  lands.  In  1788,  after  the 
death  of  A.  and  B.,  the  executor? 
of  B.  brought  a  scire  facias  against 
the  heirs  and  terre-tenants,  on 
which,  however,  only  the  heirs, 
and  not  the  terre-tenants,  were 
summoned.  Judgment  was  obtain- 
ed on  the  scire  facias,  by  default, 
execution  was  issued,  and  the  lands 
in  question  were  sold  and  conveyed 
by  the  sheriff.  Held,  that  if  the 
proceedings  were  irregular,  yet  they 
were  not  void,  but  only  voidable ; 
and  that,  after  a  lapse  of  more  thar 
thirty  years  from  the  revival  of  the 
judgment,  they  could  not  be  im- 
peached in  an  action  of  ejectment 
brought  by  the  heir  of  A.  against 
the  person  in  possession  under  the 
sheriff's  sale.  Jackson,  ex  dem. 
Livingston  and  others,  v.  Robins, 

537 

2.  Where  A.  devised  lands  in  the 
county  of  Ulster,  to  C.  for  life,  re- 
mainder to  the  heirs  of  A.,  and 
there  being  no  actual  occupant  of 

'    the  lapds,  a  scire  facias  was  issued 
on  a  judgment  and  recovery  against 
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A.,  to  the  iheriiT  of  the  city  and 
county  of  NeuhYork,  on  which  the 
heirs,  but  not  the  devisee,  of  A., 
were  warned,  and  judgment  was 
obtained  thereupon  by  default: 
Held^  that  the  heirs,  not  having 
appeared  and  pleaded  to  the  scire 
facias^  could  not,  afterwards,  object 
that  the  tenant  for  life  ought  U> 
have  been  summoned.  ih, 

SEAL. 
Vide  Assignment. 

SEISIN. 
Vide  Descent. 

SETTLEMENT  OF  THE  POOR. 
Vide  Poor. 

SET-OFF.  / 

Where  the  defendant,  having  made  a 
promissory  note,  afterwards  prom- 
ised the  assignee  of  the  note  to  pay 
it,  he  cannot,  in  an  action  brought 
against  him  on  the  note,  by  the 
as^^ignee,  in  the  name  of  the  payee, 
set-off  demands  against  the  nominal 
plaintiff,  prior  to  the  making  of  the 
note,  merely  upon  proof  of  those 
demands,  without  further  explana- 
tion ;  as  it  is  to  be  presumed^  from 
the  fact  of  his  subsequently  giving 
a  note,  coupled  with  his  promise  to 
the  assignee  to  pay  it,  that  the  sub- 
ject of  tlie  set-off  had  been  previous- 
ly satisfied.     Gould  v.  Chase,    226 

Vide  Partnership,  2. 

SHERIFF. 

I.  Although  a  previous  consent  of  the 
creditor,  tliat  his  debtor  in  execution 
may  leave  the  liberties  of  the  gaol, 
will  excuse  the  escape,  and  dish 
charge  the  judgment;  yet,  an  as- 
sent or  agreeitient  subsequent  to 
the  escape,  that  the  debtor  may 
remain  out  of  the  limits,  is  no  dis- 
charge ;  for,  a  right  of  action  for 
tlie  escape  having  once  accrued, 
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can  only  be  defeated  by  a  release 
under  seal,  or  an  agreement  for  a 
valuable  consideration.  Sweet  v. 
Palmer,  181 

2.  Where  a  debtor  in  execution  left 
the  limits  of  the  gaol  liberties  on 
Sundaif,  and  came  to  tlie  plaintiff's 
house,  and  there  obtained  a  written 
permission  from  him  to  go  at  large 
until  nine  o'clock  the  next  morn- 
ing :  Held,  that  the  license  or  per- 
mission was  no  defence  to  an  ac^ 
tion  for  an  escape,  especially  as 
the  debtor  obtained  it  fraudulently, 
supposing  that  he  would  thereby 
be  discharged  from  the  judgment. 

ib. 

3.  A  sheriff,  in  order  to  levy  an  exe- 
cution, or  to  arrest,  may  break  open 
a  storQ,  warehouse,  or  barn,  not 
annexed  to  a  dwelling-house,  or 
forming  any  part  of  the  curtilage, 
as  well  as  the  inner  doors  of  a 
dwelling-house,  trunks,  6lc.  Ifag- 
gerty  v.  Wilber,  '        287 

4.  The  goods  of  the  defendant  are 
bound  from  the  time  of  the  delivery 
of  the  execution  to  the  sheriff;  and 
any  assignment  of  them,  by  the 
defendant,  aflerwards,  is  void.     ih. 

5.  The  sheriff,  before  the  return  day 
of  the  execution,  must  make  an 
actual  levy  on  the  goods,  by  taking 
an  inventory  of  them  ih. 

6.  Though  an  inventory  may  not  be 
requisite  in  all  cases,  yet,  to  make 
a  good  and  valid  levy,  the  sheriff 
must  have  the  goods  within  his 
view  and  under  his  power.  ih. 

7.  Merely  seizing  a  few  articles  out- 
side of  a  store  or  warehouse,  and 
proclaiming  a  levy  on  the  goods 
locked  up  in  the  store,  and  not 
within  view,  is  not  a  levy :  the 
sheriff  ought  to  break  open  tlie 
store,  and  actually  seize  the  goods, 
and  take  an  inventory  of  them.    t6. 

8.  Where  a  sheriff,  in  an  action  for 
an  escape,  pleads,  or  gives  notice 
of,  a  voluntary  return  of  the  pris- 
oner before  suit  brought,  without 
verifying  his  plea  by  affidavit,  (ridr 
sess.  36.  ch.  67.  s.  23.  1  N,  R.  L. 
426.)  the  plaintiff  may  treat  tlie 
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p]ea,  if  the  defenoe  be  specially 
pleaded,  as  a  nullity,  or  move  the 
court  to  set  it  aside ;  or,  if  the  gen- 
eral issue  be  pleaded,  with  notice, 
may  move  to  strike  out  the  notice ; 
but,  by  accepting  the  plea  and  go- 
ing to  trial,  he  waives  the  irregular- 
ity, and  cannot  object  on  the  trial 
that  the  plea  was  unaccompanied 
with  an  affidavit,  and  the  defendant 
may  avail  himself  of  the  special 
matter  in  his  defence.  Richmond 
V.  TaUmadge  and  others,  to  Error, 

307 
9.  If  the  jury,  in  an  action  for  an 
escape,  find  that  the  prisoner  volun- 
tarily returned  before  suit  brought, 
but  that  the  defendant  had  not  filed 
with  his  plea  an  affidavit  that  the 
escape  was  without  his  knowledge 
or  consent,  the  finding  as  to  the 
want  of  an  affidavit,  must  be  reject- 
ed as  surplusage,  being  a  matter 
beyond  the  issue  to  be  tried,  and 
belonging  exclusively  to  the  court. 

tfr. 
1 0  Whether,  under  the  statute  concern- 
ing sheriffs,  (1  N.  R.  L,  426.J  a 
plea  of  a  voluntary  return  before 
suit  brought,  need  be  verified  by 
affidavit ;  the  words  of  the  act  ap- 
plying only  to  a  plea  of  retaking  on 
fresh  pursuit  ?  Qu€Bre.  t6. 

SHIPS. 

Vide  Masters  and   Owners  of  Ves- 
sels. 

SPECIFICATION  OF  NATURE 

AND  CONSIDERATION  OF 

DEBT. 

Vide  Judgment,  III. 

STATUTES. 
Vide  Banks  and  Bank  Notes. 

STATUTES  CONSTRUED,  EX- 
PLAINED, OR  CITED. 

1786.  April    18.     Sess.    9.  ch.    40. 
(Loan  of  Bills  of  Credit,)  59 

1787.  Feb.    20.     Sess.    10.  ch.   44. 
(Frauds,)  184 


1788.      Feb.    6.      Sess.    11.     ch, 

(Forcible  Entries,  &.c.) 
.    ,     Sess.    11.      ch. 


ch. 


ch. 


a 

141 

11. 

Co 
69. 


(Mandamus^) 
1790.     April    6.     Sess.    13. 

(Military  Bounty  Lands,)  172.  259 
1801.     March  21.     Sess.  24.     ch.  49. 

(Absconding  and  Absent  Debtors,) 

5.  14.  103.  162 

1807.     March  13.     Sess.  30. 

(Turnpike  Companies,) 
1813.     Feb.    25.     Sess.    36. 

(Supreme  Court,) 
.    ,     Sess.    36. 


(Bastards,) 
-.     March  5. 

(Wills,) 
-.    19. 

(Crimes,) 


(Highways,) 


38. 

173 

ch.    3. 

116 

12. 

155 

23. 

167 

Sess.  36.     ch.  29. 

203 

33. 

61 

35 


ch. 


Sess.  36.     ch. 


Sess.    36.     ch. 


Sess.    36.      ch. 


(Duties  and  Privileges  of  Towns,) 

49 
-.     April    2.     Sess.    36.     ch. 
(Judgments  and  Executions,) 
-.     April    5.     Sess.    36.     ch. 
(Justices'  Courts,) 

Sess.    36.      ch. 


(Amendment  of  the  Law,) 

-.     April    6.     Sess.    36.     ch. 

(Sheriffs,) 
-.    8.     Sess.    36.     ch.    71 

(Settlement  of  the  Poor,) 


-.    9.     Sess.    36. 

(City  of  New-York,) 


ch. 


12.     Sess.   36.     ch. 


50. 
117 

53 
121 

56 
155. 
205 

67. 
307 

78. 
188. 
281 

8(5. 

2;n 

98. 
233 
192. 

135 

223. 

2(J4 

134. 

8 


(Insolvent  Act,) 
1814.     April  15.     Sess.  37     ch. 
(Common  Schools,) 

1816.  AprU  17.     Sess.  39.     ch. 
(Banks,) 

1817.  March  28.;  Sess.  40.     ch. 
(Neversink  Turnpike  Co.) 

1818.  March  2^1.     Sess.  41.     ch.  55. 
(Commissioners,)  •  2*VZ 

.     April  21.     Sess.  41.     ch.  2^>9. 

(Abuses  in  practice  of  the  Law,) 

149 
SUPERSEDEAS. 

Vide  Absent  and  Abscondinq  Dekt* 
OBfl,  2.     Turnpike  Act,  2, 3. 
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SURRENDER. 
Vide  Lease,  2. 

SURETY. 

I.  Admitting  that  a  debt  due  to  the 
United  States,  on  a  bond  given  for 
duties,  is  not  barred  by  the  dis- 
charge of  the  principal  obligor  un- 
der the  insolvent  law  of  this  state, 
(and  it  seems  that  it  is  not,)  yet  the 
preference  given  to  the  surety  on 
such  bond,  by  the  act  of  Congress, 
(5  Cong.  ch.  128.  sec.  65.)  to  reg- 
ulate the  collection  of  duties,  &.c. 
passed  March  2,  1799,  in  case  the 
principal  obligor  is  insolvent,  and 
the  surety  pays  the  bond,  is  only  a 
right  to  be  first  satisfied  oat  of  the 
estate  and  effects  of  the  insolvent, 
in  the  hands  of  his  assignees,  and 
not  a  right  to  maintain  an  action 
against  the  insolvent  himself,  not- 
withstanding his  discharge.  Aikin 
V.  Dunlap,  77 

2.  Therefore,  where  the  surety  brings 
an  action  against  the  principal,  for 
money  paid  to  the  United  States, 
on  a  bond  for  duties,  the  latter  may 
plead  his  discharge  under  the  in- 
solvent law  of  this  state.  ib. 

Vide  Guaranty.     Bills  of  Exchange 
AND  Promissory  Notes. 


T. 

TENANTS  IN  COMMON. 
Vide  Baron  and  Feme. 

TOWN  OFFICERS. 
Vide  Towns. 

TRADING  WITH  AN  ENEMY. 
Vide  War, 

TOWNS. 

1.    By  the  act  relative  to  the  duties  and 

privileges  of  towns,  (sess.  36.  ch. 

35.  s.  6.  2  N,  R,  L.  127.)  the  free- 

holders  and  inhabitants  of  the  town 
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are  authorized  to  make  a  second 
election  of  town  officers,  in  case 
those  before  chosen  refuse  to  serve^ 
die,  remove  out  of  the  town,  or  be- 
come incapable  of  serving,  within 
fifteen  days  next  after  such  re- 
fusal, death,  removal,  or  incapacity. 
Wildy  V.  Wasldntm,  49 

But  t^  seems,  that  if  the  town  made 
no  election  of  town  officers  at  the 
regular  annual  town  meeting,  they 
cannot,  afterwards,  make  a  choice ; 
and  the  vacancy  may  be  supplied 
by  three  justices  of^he  county, 
without  waiting  fifteen  days  in  order 
to  give  the  town  an  opportunity  of 
election,  as  is  required  in  the  other 
cases  of  vacancy  specified  in  the 
act.  ib. 

Where  the  town  meeting  proceeds 
to  the  election  of  a  town  officer, 
and,  on  canvassing  the  votes,  they 
are  found  to  be  equally  divided,  so 
that  there  is  no  choice,  it  seems 
that  the  meeting  ought  to  proceed 
to  a  second  election,  which,  if  they 
neglect  to  do,  they  lose  their  right, 
and  cannot  make  their  election  at 
a  subsequent  meeting,  though  held 
within  fifteen  days.  t6. 

Vide  Certiorari,  2. 


TRESPASS. 

Joint  Trespassers. 

Where,  in  an  action  of  trespass  against 
several  defendants,  who  jointly 
plead  not  guilty,  a  joint  trespass  is 
proved,  the  plaintiff  cannot  give  in 
evidence,  in  aggravation  of  dam- 
ages, the  distinct  and  unconnected 
acts  of  some  of  the  defendants. 
Higby  and  others  v.  WiUiams,  215 

TRIAL. 
Vide  Evidence,  I.  2,  3. 

TROVER. 

1.  Where  goods  are  deposited  with  a 
person,  to  be  sold  at  not  less  than 
a  certain  fixed  price,  and  the  de- 
positary sells  the  goods  at  less  than 
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Aat  sum,  the  owner  cannot  main- 
tain trover  against  him,  bat  the 
proper  remedy  is  a  special  action 
on  the  case.    Satjeani  v.  Blunt, 

74 
S.  If  a  lessor,  having  no  reversionary 
interest  in  the  premises,  distrains 
on  his  tenant,  and  sells  his  goods, 
the  purchaser  at  such  sale  acquires 
no  property  in  them,  and  the  tenant 
may  maintain  trover  against  him. 
Prescott  V.  De  Forest,  159 

Vide  Absent  and  Absconding  Debt- 
ors, 6.     Freight  and  Charter- 

FARTY,  3. 

TRUST  AND  TRUSTEE. 

1.  Where  land  is  purchased  in  the 
name  of  one  person,  and  the  con- 
sideration is  advanced  by  another, 
a  trust  results  in  favor  of  the  person 
who  advanced  the  consideration. 
Jackson,  ex  dem.  Seelye,  v.  Morse, 

197 

2.  It  is  essentia]  to  a  resulting  trust, 
that  it  should  arise  from  some  con- 
veyance or  deed.  %b. 

3.  Where  a  person  purchases  and 
pays  for  land,  but  does  not  take  a 
deed,  the  purchaser  does  not  be- 
come seised,  but  only  acquires  an 
equitable  interest,  and  which  is  to 
be  enforced  in  equity,  and  not  at 
law;  and  if  the  vendor,  afterwards, 
by  direction  of  the  purchaser,  con- 
veys the  land  to  a  person  to  whom 
the  purchaser  was  indebted,  no 
trust  results,  upon  this  conveyance, 
to  the  original  purchaser  ;  and  the 
land  cannot,  therefore,  be  levied 
on  and  sold  under  a  judgment  re- 
covered against  the  first  purchaser 
previous  to  the  conveyance  to  the 
second. .  %h. 

TURNPIKE  ACTS. 

I  According  to  the  true  construction 
of  the  act  to  amend  the  act  incorpo- 
rating the  Neversink  Turnpike 
Road  Company,  and  for  altering 
the  name  and  style  of  the  said 
company,  (sess.  40.  ch.  134.)  par- 


ties interested  are  entitled  to  six 
weeks'  notice,  in  addition  to  the 
four  weeks  during  which  the  assess- 
ment rolls  are  to  remain  for  inspec- 
tion. Matter  of  Bradhurst  v.  The 
President  and  Directors  of  the 
First  Great  SomthrWestem  Turn- 
pike  Road  Company,  8 

3.  Proceedings  under  this  act  may  be 
brought  before  the  court  by  eertio' 
rari,  ib, 

3.  The  court,  on  motion,  will  order  a 
certificate,  in  the  nature  of  an  exe» 
cution,  delivered  to  the  sheriff  for 
the  sale  of  lands  assessed  under  the 
act,  to  be  superseded,  on  the  ground 
of  irregularity,  for  want  of  notice 
required  to  be  given  to  the  parties 
interested.  ib 

4.  Under  the  9th  section  of  the  art 
relative  to  Turnpikes,  (sess.  30.  c. 
38.  1  a:  R.  L.  S34.)  a  toll 
gatherer  is  not  liable  to  the  penalty 
of  five  dollars,  for  demanding  toll 
of  a  person  exempted  fi-om  paying 
it;  but  only  when  he  hinders  or 
delays  travellers  and  passengers 
bound  to  pay  toll,  or  takes  more 
toll  than  the  law  allows.  Norvall 
V.  ComeU,  73 

u. 

ULSTER  COUNTY. 
Vide  Loan-Office  Act. 

UNITED  STATES. 
Vide  Surety,  1,2. 

USAGE  OF  TRADK 
Vide  Usury. 

USE. 
Vide  Bargain  anp  Sale.    Covenant 

TO  STAND  seised  TO  USES. 

USURY. 

1.   Where  A.,  instead  of  lending  money 
to  B.,  gives  him  his  note,  and  re- 
ceives in  exchange  B.'s  note,  to- 
gether with  a  commission  on  the 
509 
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<;xchange,  amonnting  to  more  than 
what  the  legal  rate  of  interest  would 
be,  for  the  time  which  A.'s  note  has 
to  run,  the  whole  transaction  is  a 
shifl  or  contrivance  to  evade  the 
statute  of  usury,  and  B.'s  note  is 
void.     Dunham  v.  Qould,  367 

2.  And  as  the  case  comes  within  the 
meaning  of  the  statute,  no  evidence 
of  usage  of  trade  can  be  admitted 
to  repel  the  defence.  ib, 

V. 

VARIANCE. 

Vide   CooKTS    op    Jobticbi   or   thk 
Peace,  II. 

VENIRE. 
Vide  Error. 

VENUE. 
Vide  Practice,  IV. 

VERDICT. 
Vide  Pleading,  VIII.  Etidknck,  I.  3. 

VOLUNTARY  CONVEYANCE. 
Vide  Fraudulent  Contbtances. 

w. 

WAR. 

1.    As  soon  as  war  is  commenced^  all 
trading,   negotiation,   communica- 
510 


tion,  or  interconrse  between  the 
citizens  of  this  country  and  the  en- 
emy, without  the  direct  permission 
of  government,  is  unlawful.  Gris- 
wold   V.    Waddington,   in    Error ^ 

438 
S.  P.  Seaman  v.  Waddington,  510 

2.  Therefore,  no  valid  contract  can 
exist,  nor  any  promise  arise,  by  im- 
plication of  law,  from  any  transac- 
tion with  an  enemy.  ib, 

S.  P.  Seaman  v.  Waddingtan, 

3.  And  if,  after  the  war  is  ceased,  an 
action  is  brought  against  a  citizen 
here,  upon  any  contract  arising  out 
of  such  illicit  intercourse,  the  de- 
fendant may  set  up  the  illegality  of 
the  transaction  as  a  defence.       ib, 

S.  P.  Seaman  v.  Waddington, 

4.  The  only  exception  to  this  rule  of 
law,  if,  indeed,  it  can  be  considered 
as  an  exception,  is  the  case  of 
ransom  bills,  which  are  acts  of  nc' 
cessity,  arising  out  of  the  laws  and 
violence  of  war.  Per  Chancellor 
Kent,  p.  451.  456,  ib 

WARRANT  OF  ATTORNEY  TO 
CONFESS  JUDGMENT. 

Vide  Judgment,  I.  III. 

WILL. 
Vide  Devise. 

WRITS. 
Vide  Practice,  I.  1,  2,  3, 4. 
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